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ADVANCE NOTICE OF PROPOSED RULEMAKING

BY THE COMMISSION:

Pursuant to our Opinion and Order of July 18, 2011! and August 9, 20122 in the
consolidated access reform proceedings previously before the Public Utility Commission
(PUC), we hereby provide this Advance Notice of Proposed Rulemaking (ANOPR) to
amend our regulations governing the Pennsylvania Universal Service Fund (Pa. USF).

The PUC has included a detailed list of questions in Appendix A and requests that

U Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers and
The Pennsylvania Universal Service Fund, Docket No. [-00040105; AT&T v. Armstrong Telephone
Company, et al., Docket No. C-2009-2098380 ef al. at 191 (July 18, 2011).

2 Investigation Regarding Intrastate Access Charges and IntralLATA Toll Rates of Rural Carriers and
The Pennsylvania Universal Service Fund, Docket No. 1-00040105, AT&T v. Armstrong Telephone
Company, et al., Docket No. C-2009-2098380 et al., Implementation of the Federal Communications
Commission’s Order of November 18, 2011, as Amended or Revised and Coordination with Certain
Intrastate Matters, Docket No. M-2012-2291824 at 66-67 (August 9, 2012).



interested parties address these in addition to providing other comments. The PUC
requests that, along with other interested parties, all public utilities participating in the Pa.

USF provide responses.

BACKGROUND

The onset of toll competition marked the beginning of state and federal efforts to
set access charges. Since that time, various Pennsylvania access stakeholders advanced
proposals designed to restructure how carriers balanced their business models between
access revenue flowing from intrastate toll traffic and ratepayer subscription revenue.
The goals of the PUC in considering these efforts are to maintain universal
telecommunications services at affordable rates and to enhance competitive benefits
within the telecommunications services market. From the beginning, Pennsylvania
access reform efforts focused on the linkage between access revenues and affordable
local telephone service rates.® The approximate thirty-year duration of these efforts is
testament to the difficulty of breaking the link between access revenue and local service
rates in a manner that fosters competition and maintains universal telecommunications
services at affordable rates. The history of this effort, detailed below, necessarily serves

as a backdrop for this rulemaking.

FEDERAL UNIVERSAL SERVICE CONSIDERATIONS

The PUC’s jurisdiction extends to intrastate access rates under state and federal

law; thus, discussion of inter-carrier compensation is incomplete without consideration of

3 See Re Implementation of Intrastate Access Charges, 58 Pa. PUC 239 (1983). Section 63.161 (relating
to statement of purpose and policy) provides:

The purpose of the Fund is to maintain the affordability of local service

rates for end-user customers while allowing rural telephone companies to

reduce access charges and intraLATA toll rates, on a revenue-neutral

basis, thereby encouraging greater competition.
52 Pa. Code § 63.161(3).



the actions taken by the Federal Communications Commission (FCC) to address and
reform the access charges regime and to achieve universal service so that
telecommunications carriers can provide certain basic services to customers in high-cost
areas without having to charge these customers unaffordable rates. Historically, in the
interest of meeting the goal of universal service, telecommunications carrier services
have been subsidized or “supported” to enable high-cost consumers to be served at rates
that are reasonably comparable to those in lower cost areas. This universal service
support has been both explicit and implicit. The PUC recognizes the challenges
presented by the Federal backdrop to our State access reform efforts and acknowledge
that Federal access reform provides an additional basis to reexamine our universal service

regulations at this time.

As part of its universal service reforms, the FCC released a Further Notice of
Proposed Rulemaking on April 30, 2012, seeking comment on proposals to reform the
Federal Universal Service Fund (FUSF) contribution system.* The FCC sought comment
on issues similar to those we seek to explore in this rulemaking — who should contribute,
how to assess contributions, administrative improvements, and modifications of
contribution recovery. The FCC generally found that its current revenues-based system
may not have kept pace with markets, that the contribution base had begun to shrink, and
that the system may have produced competitive distortions because similar services may

have different contribution obligations based on how carriers provide services.

The FCC proposed three primary avenues to address these issues: simplify
compliance through the establishment of clear, simple rules without excessive exceptions,
maintain competitive neutrality, and develop a sustainable and stabilized contribution

base.’ Of particular interest are its two alternative approaches to identifying contributors.

4 Universal Service Contribution Methodology, A National Broadband Plan For Our Future, Further
Notice of Proposed Rulemaking, 27 FCC Rcd. 5357 (2012) (Universal Service Reform Order).
S 1d. 99 22-25.



The FCC proposed a service-by-service approach, that is, to identify types of service that
should contribute. Alternatively, it questioned whether it should adopt a broad definition
of contributing interstate telecommunications such that “[a]ny interstate information
service or interstate telecommunications is assessable if the provider also provides the

transmission (wired or wireless), directly or indirectly through an affiliate, to end users.”¢

The FCC also sought comment (as do we) on whether replacement of the existing
revenue-based contribution system is appropriate. The FCC considered whether a
connection-based contribution system would be appropriate (with assessments based on
the number of connections provided to customers), whether contributions should be
numbers-based, or whether it should adopt a hybrid system based on distinctions between
customer type. The FCC also proposed changes to how carriers might recover USF
contributions from end users. Most significantly, it considered whether it should no
longer allow contributors to recover USF contribution costs as a separate line-item charge
on customer bills.” Comments and reply comments did not present consensus on what
the FCC should retain or reform. There was also widespread disagreement on which
services should contribute to the FUSF, particularly regarding broadband Internet access

service.

On August 6, 2014, the FCC adopted an order asking the Federal-State Joint
Board on Universal Service to provide recommendations on how the FCC should modify
the contribution methodology and emphasized its interest in how modifications would
impact the statutory principle that there be state as well as federal mechanisms to advance
universal service. The FCC also requested that the Joint Board focus on the role of states

in accomplishing universal service objectives and protecting consumers.®

6 1d. 99 74-75.

7 If adopted, the Federal restriction would mirror Pennsylvania regulations at 52 Pa. Code § 63.170 in
this regard.

8 In the Matter of Federal State Joint Board On Universal Service Universal Service Contribution
Methodology A National Broadband Plan For Our Future, Order, 29 FCC Rcd. 9784 (2014).



In 2019, the FCC issued a Notice of Proposed Rulemaking seeking comment on
establishing a cap on the FUSF and ways such action could enable to FCC to evaluate the
financial aspects of the four universal service programs in a more holistic way. The FCC
acknowledged that the creation of a topline budget would not eliminate its ability to
increase funding for a particular program but would require the FCC to consider the

consequences and tradeoffs of spending decisions for the overall fund.’

Finally, in August 2022, the FCC adopted a Report on the Future of the Universal
Service Fund (Report) as required by the Infrastructure Investment and Jobs Act.!’ The
Report provided recommendations for further actions by the FCC and Congress to build
upon past investments and improve the ability of the FCC to achieve its goals of
universal deployment, affordability, adoption, availability, and equitable access to

broadband through the FUSF and other FCC programs. '

As of yet, the FCC has not taken substantive action in these proceedings, and we
acknowledge the potential for inconsistencies between any reforms to the Pa. USF and
any proposed reforms of FUSF programs. Nevertheless, we will fulfill all of our

statutory universal service obligations regardless of any proposed federal reforms.

PENNSYLVANIA USF BACKGROUND

Issues of intrastate inter-carrier compensation reach to the heart of how
telecommunications service providers have traditionally organized operations to provide

efficient public service. Adding complication in the modern era is how rapid

% In the Matter of Universal Service Contribution Methodology, Notice of Proposed Rulemaking, 34 FCC
Rcd 4143 (2019).

10" Pub. L. No. 117-58, § 60104 (2021).

" In the Matter of Report on the Future of the Universal Service Fund, Report, 2022 WL 3500217
(2022).



technological change affects public expectations of how to use telecommunications
services. While an exhaustive history of Pennsylvania inter-carrier compensation and
universal service proceedings is beyond the scope of this ANOPR, we provide this
roadmap of Pennsylvania access charge and universal service fund development and

reform to assist persons interested in participating in this rulemaking.

The modern era of access regulation began with the Modification of Final
Judgment (MFJ) divesting American Telephone and Telegraph Company in 1982.!2 The
divestiture (effective January 1, 1984) made fundamental changes in how carriers could
provide telephone service in Pennsylvania. Anticipating the divestiture, in 1983 the FCC
established rules to govern access to, and payment for, the use of AT&T’s former local
exchange service affiliates and independent local exchange facilities by AT&T and other
interexchange carriers to provide interstate and foreign service.!® Of particular interest to
our efforts here are: (1) the exit of The Bell Telephone Company of Pennsylvania (Bell
Pennsylvania) from the long-distance toll market under the MFJ; (2) the creation of the
five Pennsylvania Local Access Transport Areas (LATAs); (3) the restriction on Bell
Pennsylvania to only intraLATA services; and (4) and the replacement of private access
arrangements between Bell Pennsylvania and the independent carriers with unbundled
and tariffed access arrangements. The upshot of these changes was that new entrants
(e.g., MCI) applied for Chapter 11 approval to fill the Pennsylvania toll market vacated
by Bell Pennsylvania. 66 Pa.C.S. §§ 1101—1104. Bell Pennsylvania filed interLATA
access tariffs to recover costs from those new entrants, and independent carriers filed
tariffs to recover costs for the interLATA and intraLATA services formerly addressed by

private access arrangements.'* This set the stage for ongoing discussion of how to

12 United States v. American Telephone & Telegraph Co., 48 PUR 4th 227, 552 F Supp 131 (1982).
3" Third Report and Order, Common Carrier Docket No. 78-72 (1983).

4 See Re Implementation of Intrastate Access Charges, 58 Pa. P.U.C. 239 (1983) (Cawley, J.,
dissenting).



allocate intrastate access costs among all users of the public switched telephone

network. °

At the time of the divestiture and into the early 1990s, Pennsylvania
telecommunications services providers operated under rate base/rate of return regulation;
access charges formed an integral part of the rate structure for each carrier.'® Arguments
raised 40 years ago echo today — Bell Pennsylvania argued access reductions were
necessary because of competitive threats, AT&T argued that proposed reductions did not
go far enough, and the Office of Consumer Advocate (OCA) argued that access
reductions should not increase local service rates.!” Developing access charges that
balanced toll competition and local service rates in the context of the traditional
ratemaking model did not settle matters, particularly regarding non-traffic sensitive costs,
and increasing competition eroded the ability of carriers to maintain affected revenue

streams. 8

The passage of the first Chapter 30 of the Public Utility Code (Code) on July 8,
1993,19 also influenced intrastate access matters. The first Chapter 30 provided carriers
with the opportunity to obtain alternative regulation plans in exchange for network
modernization commitments. Under alternative regulation, the PUC would no longer set
carrier rates based on traditional rate-base rate of return filings.?° Rather, rates for
noncompetitive services would be set based on price stability mechanisms whereby

carriers would increase or decrease rates based on the annual change in the Gross

15 See, e.g., Re Intrastate Access Charges, Opinion and Order Authorizing Competitive IntraLATA long-
distance Telephone Service, 69 PUR 4th 69 (Docket No. P-830452, August 8, 1985).

16 See, e.g., Pa. PUC et al. v. Bell Telephone Co. of Pa., 60 Pa P.U.C. 435, 541 (1985).

17 1d. at 541-42.

18 See, e.g., Pa. PUC et al. v. Bell Telephone Co. of Pa., 66 Pa. P.U.C. 315 (1988); see also Pa. PUC v.
Bell Telephone Co. of Pa., Docket No. R-891200, Recommended Decision (September 22, 1989).

1966 Pa.C.S. §§ 3001—3009 (1993) (relating to alternative form of regulation of telecommunications
services), repealed 11/30/2004.

20 See Clouser v. Bell Atlantic-Pennsylvania, Inc., 82 Pa. P.U.C. 194 (1994) (Docket No. P-00930715)
affirmed in part and reversed in part, see Popowsky v. Pennsylvania Pub. Utility Commission, 669 A.2d
1029, 168 PUR 4th 399 (Pa. Cmwlth. 1995).



Domestic Product Price Index, minus an offset for inflation.?! Thus, the revenue
requirement formula would no longer set carrier rates and the era of establishing access
revenue as a part of traditional rate structure litigation closed. In addition, the first
Chapter 30 alternative regulation plans frequently included revenue neutral rate
rebalancing provisions.?> Affected carriers have opined that these provisions, while
technically allowing for the recovery of access reductions through local rates, are of

limited practical use because of competitive pressures.

With the 1993 promulgation of the first Chapter 30, both carriers and the PUC
noted the inevitable tension between the policy goals of market-based competition and
universal service. The PUC observed that, on one hand, competition was a driver of cost-
based rates, i.e., minimizing rates through the elimination of cross-subsidies like those
provided by excessive access charges. On the other hand, the telecommunications
industry had contended for years that access charges subsidized low local basic service
rates.?> Then, as now, the General Assembly confirmed its commitment to universal

service. It expressly set forth this commitment in the second Chapter 30 Declaration of

Policy at 66 Pa.C.S. § 3011(1) (2004)?* and, by implication, through 66 Pa.C.S. § 1501.

To address the universal service conflicts imposed by competitive markets, the
PUC initiated a multi-step review that included investigations and rulemakings designed
to examine competitive and universal service goals in the context of the increasingly

complex landscape of telecommunications markets. On April 10, 1995, the PUC issued

21 See Molino et al. v. Bell Atlantic-Pennsylvania, Inc., 82 Pa. P.U.C. 194, 216-18, 284 (1994) (Docket
No. P-00930715) affirmed in part and reversed in part, Popowsky v. Pa. P.U.C. 669 A.2d 1029, 168 PUR
4th 399 (Pa. Cmwlth. 1995).

22 1d. at 285.

2 In Re: Formal Investigation to Examine and Establish Updated Universal Service Principles and
Policies for Telecommunications Services in the Commonwealth; Docket Nos. 1-00940035 and L-
00950102, Declaratory Order, Advance Notice of Proposed Rulemaking, Scheduling of Public Forum
(April 10, 1995).

24 66 Pa.C.S. §§ 3011—3019 (2004) (relating to alternative form of regulation of telecommunications
services).



its Order in that formal investigation initiating a multi-part proceeding on universal
service. The first proceeding consisted of a rulemaking at Docket No. L-00950102
designed to establish parameters for the ongoing evaluation and review of the universal
service definition adopted by the PUC. The second was a proposed rulemaking at Docket
No. L-00950105 to create a universal service funding mechanism. The third proceeding
continued Docket No. [-00940035 into its third-phase investigation into the cost of
providing basic universal service in the Commonwealth. The fourth proceeding was
initiated by PUC Order in Application of MF'S Intelenet of Pa. Inc., Docket No.
A-310203F0002 (October 4, 1995), and included access pricing as an additional issue to
be addressed at Docket No. [-00940035. Two days later, on October 6, 1995, the PUC
directed parties, via Secretarial Letter, to address appropriate reciprocal compensation
rates in the latter docket. The PUC had hoped that the proceedings, other than the costs
proceeding, could be documentary in nature. That the cost issues alone involved the
testimony of thirty-four witnesses provides some insight into the complexity and
contention of the development of the current Pa. USF. Regarding the current Pa. USF,
this series of interrelated proceedings set the stage for the developments of the Global
Order, entered in 1999,% that would establish our current universal service paradigm and
quiet Pennsylvania universal service matters for the two decades preceding the instant

rulemaking.

The 1995 rulemaking at Docket No. L-00950102 established an initial definition

of the components of “universal service” in Pennsylvania. The suite of services included:

1. Single party, voice grade, incoming and outgoing access to the local
switched network and usage within a local calling area;

2. Touch tone capability;

25 Joint Petition of Nextlink Pennsylvania, Inc., et al., Docket Nos. P-00991648, P-00991649, Order
entered September 30, 1999, at 246-249, 196 PUR 4th 172, 279-80 (Global Order), aft’d, Bell Atlantic-
Pennsylvania, Inc. v. Pa. Pub. Util. Comm’n, 763 A.2d 440 (Pa. Cmwlth. 2000), vacated in part sub nom.
MCI Worldcom Inc. v. Pa. Pub. Util. Comm'n, 844 A.2d 1239 (Pa. 2004).



3. Annual local directory;

4. Access to operator services;
5. Access to directory assistance;
6. Access to telecommunications relay services and other services

designed for persons with disabilities; and
7. Access to emergency services.

In Re: Formal Investigation to Examine and Establish Updated Universal Service
Principles and Policies for Telecommunications Services in the Commonwealth; Docket
Nos. [-00940035 and L-00950102, Declaratory Order, Advance Notice of Proposed
Rulemaking, Scheduling of Public Forum (April 10, 1995) at 16.

At the time, parties urged the PUC to exercise restraint regarding the scope of its
universal service definition out of concern that the costs to provide a wide suite of

services would exceed the benefits to consumers.

The 1995 rulemaking at Docket No. L-00950105 ultimately produced the
framework for the universal service funding mechanism, i.e., the current universal service
fund regulations found at 52 Pa. Code §§ 63.161—171.2° The PUC’s determination that it
had authority to create a universal service fund to replace the implicit geographic or cross-
service funding mechanisms embedded in rates, including access rates, was also
established at that time.?” The PUC noted that two of its primary obligations (and
authority) under the first Chapter 30 were aimed at assuring affordable rates and bringing

competition

26 Rulemaking to Establish a Universal Service Funding Mechanism; 52 Pa. Code §§ 63.141, et seq.,
Docket No. L.-00950105, Final-Form Rulemaking Order (June 21, 1996).
27 1d. at 13-40.

10



to all areas of the Commonwealth. We stated that:

The first objective was to establish a competitively neutral
universal service fund, which would in the long-term replace
traditional, anti-competitive implicit funding mechanisms
caused by rate averaging and rate cross-subsidization, to
assure that all Pennsylvanians, even those in high cost areas,
continue to pay affordable basic universal service rates. The
Second objective was to create a universal service funding
mechanism which acts as a stimulant to competition and
creates a business environment in which competition would
appear in all areas of the Commonwealth (including high cost
areas where competition might never appear otherwise) and
in which all Pennsylvanians could receive the benefits of
competition in all markets in the foreseeable future.

Rulemaking to Establish a Universal Service Funding Mechanism; 52 Pa. Code §§
63.141, et seq., Docket No. L-00950105, Final-Form Rulemaking Order (June 21, 1996).
These objectives remain valid today despite the subsequent amendment of Chapter 30 in

2003 and the significant changes in the background against which we now apply these

principles.

On January 28, 1997, at Docket No. [-00940035, the PUC issued its third and final
Opinion and Order regarding the cost of providing basic universal service in the
Commonwealth.?® It is important to note that on February 6, 1996, the
Telecommunications Act of 1996 (TA96) was signed into law. As directed in TA96, the
Federal-State Joint Board released the Joint Board Recommended Decision on universal
service on November 6, 1996, approximately three months prior to this PUC’s Opinion
and Order in Docket No. I-00940035.%° The Joint Board Recommended Decision
established the parameters for the federal funding mechanism used to support the FUSF

28 In Re: Formal Investigation to Examine and Establish Updated Universal Service Principles and
Policies for Telecommunications Services in the Commonwealth, Docket No. 1-00940035 (January 28,
1997).

2 In The Matter Of Federal-State Joint Board Universal Service, CC Docket No. 96-45, Recommended
Decision (November 8, 1996).

11



and established requirements for carrier contributions to state universal service funds as
well. As will be discussed below, this federal effort complicated state access and USF

reform measures.

In coordination with the requirements of the Joint Board Recommended Decision,
the PUC’s January 28, 1997 Order determined, in major part, that a universal service

funding mechanism was necessary to:

l. maintain affordable rates in all areas of the Commonwealth in the
future;
2. maintain and/or increase telephone subscribership rates in all areas

of the Commonwealth;

3. encourage competition in urban and rural areas and
telecommunications markets in Pennsylvania;

4. achieve regulatory parity between incumbent and new providers;

5. ensure economic development in all areas of the Commonwealth
through the equal availability of basic and advanced services so that
telecommunications infrastructure development in Pennsylvania

does not disadvantage rural areas and result in a system of haves and

have-nots;
6. achieve more effective targeting of existing subsidies;
7. encourage carriers to meet the mandates of Chapter 30;

8. carry out and comply with the requirements of TA96.

In Re: Formal Investigation to Examine and Establish Updated Universal Service

Principles and Policies for Telecommunications Services in the Commonwealth, Docket

No. 1-00940035 at 13 (January 28, 1997).

The January 28, 1997 Order also established that the Commonwealth would create

a single universal service funding mechanism applicable to all carriers as opposed to a

12



multi-fund system, a basic rate of $20.00, inclusive of local calling, as reasonable for the
purposes of calculating universal service support, and the requirement that all LECs file
proposed Lifeline plans for low-income customers. The January 28, 1997 Order further
established the Pennsylvania Universal Service Task Force and directed the initiation of a
proceeding to examine intrastate access rate levels and pricing structures in the

competitive marketplace.

On February 14, 1997, the PUC issued its Opinion and Order initiating the
Generic Investigation of Intrastate Access Charge Reform at Docket No. 1-00960066.3°
The PUC assigned the proceeding to the Office of Administrative Law Judge (OALJ).
The February 14, 1997 Order acknowledged the internecine relationships among the
access reform proceedings (and others), specifically referencing TA96, pending
interconnection investigations and arbitrations, and the FCC access charge reform
proceedings. The issues the PUC sought to address included access cost models and
methods, the financial impact of access reforms, the coordination of the nascent Pa. USF
with ratemaking and access reform, the reduction of the then applicable Common Carrier
Line Charge, and toll reductions promised by interexchange carriers (IXCs). A

recommended decision would not appear in the docket until June 30, 1998.

On November 10, 1997, the small rural exchange carriers and Bell-Atlantic of
Pennsylvania filed a Joint Petition In Settlement (Small Company Plan) intended to
resolve all issues at Docket Nos. 1-00940035, L.-00950105, I-00940034, and I-
00960066.%' The Small Company Plan proposed an interim measure until the PUC and

the FCC resolved outstanding policy issues, and permanently established rules

39 In Re: Generic Investigation of Intrastate Access Charge Reform, Docket No. 1-00960066 (February
14, 1997).

31 Joint Petition In Settlement of Bell-Atlantic Pennsylvania and Small Rural Local Exchange Carriers,
Docket Nos. [-00940035, L-00950105, 1-00940034, 1-00960066 (November 10, 1997).

13



concerning universal service and access charge reform.’> The Small Company Plan
noted that these key access reform and universal service proceedings were by then mired
in appeals and petitions for reconsideration and that any state action required
coordination with federal reform efforts.’> The Small Company Plan also noted the final-
form Pa. USF regulations developed in Docket No. L-00950105 would lapse if the PUC
failed to submit them to the Independent Regulatory Review Commission (IRRC) by
December 11, 1997, at that time approximately one month away. The Petitioners noted
that they offered an industry-originated solution to issues that had lingered before the
PUC for nearly a decade and that approval would resolve outstanding appeals of PUC
Orders. In response, on November 17, 1997, the PUC requested comments from
interested parties. On April 29, 1998, the PUC directed the OALJ to issue a
recommended decision regarding only Docket No. 1-0960066, the Generic Investigation
of Intrastate Access Charge Reform, on the record as it existed before the filing of the
Small Company Plan on November 10, 1997. The Recommended Decision followed on
June 30, 1998.3* Parties filed exceptions in anticipation of a PUC decision on the merits.
This proceeding marked the end of individual issue litigation of industry-wide

telecommunications matters in the 1990s.

On September 18, 1998, then-PUC-Chairman Quain invited interested parties to
participate in “Global Telecommunications Settlement” (GTS or Global) discussions
facilitated by the PUC over several months at Docket No. M-00981185.3° The GTS
sought to achieve resolution of the myriad (and by then mired) issues presented by the

proceedings discussed above. Parties were broken into working groups and participated

32 In re Universal Service Fund, Revised Final Rulemaking Order, L-00000148, 95 Pa. P.U.C. 246
(March 23, 2001).

33 In Re: Formal Investigation to Examine and Establish Updated Universal Service Principles and
Policies for Telecommunications Services in the Commonwealth, Docket No. 1-00940035 (Order on
Reconsideration entered July 31, 1997) Appealed by Bell-Atlantic at Docket No. 2420 CD 1997.

3% Generic Investigation of Intrastate Access Charge Reform, Docket No. 1-00960066, Recommended
Decision (June 30, 1998).

33 See Re Global Telecommunications Settlement Proceeding, Docket No. M-00981185, Letter of
Assistant Counsel of September 28, 1998.

14



in technical conferences and substantive settlement discussions under issue matrices
established by the PUC. The PUC stated the goal of the GTS was to provide all
Pennsylvanians with the benefits of full competition in the telecommunications industry.
While the PUC provided a final summary term sheet to the GTS parties on March 1,
1999, the GTS appeared to be unfruitful.

On March 18, 1999, however, the PUC received two petitions that would form the
basis of the Global Order. The first was the Joint Petition of Senators Fumo, Madigan
and White, the Pennsylvania Telecommunications & Cable Association and Seven
Competitive Local Exchange Carriers for the Adoption of Partial Settlement Resolving
Pending Telecommunications Proceedings at Docket No. P-00991648 (the 1648
Petition). The second was the Joint Petition for Global Resolution of
Telecommunications Proceedings at Docket No. P-00991649 (the 1649 Petition). With
the filing of these petitions, it became clear that the parties had fully engaged in the GTS

process and had in fact advanced the resolution of the issues.

On April 2, 1999, the PUC consolidated the 1648 and 1649 Petitions. It then
assigned the consolidated proceeding to the OALJ to create a record to supplement the
other related dockets (GTS proceeding).*® The PUC provided for briefs and replies and
committed to issue a Final Order on or before June 25, 1999. In addition, the PUC
extended a stay on all related dockets pending further order of the PUC to allow the
parties a full opportunity to present their respective positions on the outstanding issues
and to aid in the resolution of the matter in its entirety. The stay extended the multiple

proceedings until June 30, 1999 or until resolution of the Joint Petitions, whichever

3¢ In re Nextlink Pennsylvania, Inc., Docket Nos. P-00991648 and P-00991649, Order (April 02, 1999).
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occurred earlier. This list from the April 2, 1999 Order®’ of stayed proceedings illustrates

the ambition, complexity, and scope of the issues at play in the GTS proceeding:

A-310125F0002 - Application of AT&T Communications of Pennsylvania,
Inc.; Petition for Arbitration of Interconnection Agreement with GTE
North, Inc.

R-00963666/R-00963666C0001 - Pennsylvania Public Utility Commission
and AT&T Communications of Pennsylvania, Inc. v. GTE North, Inc.

A-310203F0002/P-00961137 - Application of MFS Intelenet of
Pennsylvania, Inc. for Approval to Operate as a Local Exchange
Telecommunications Company

A-310236F0002 - Application of MCImetro Access Transmission Services,
Inc. for a Certificate of Public Convenience and Necessity to Provide and
Resell Local Exchange Telecommunications Services in Pennsylvania

C-00967717/R-00973866C0001 - Bell Atlantic-Pennsylvania, Inc. v. MCI
Metro Access Transmission Services, Inc.

[-00940035 - Formal Investigation to Examine and Establish Updated
Universal Service Principles and Policies for Telecommunications in the
Commonwealth

[-00960066 - Generic Investigation into Intrastate Access Charge Reform

[-00980075/M-00960840 - Investigation into Bell Atlantic-Pennsylvania's
Entry into In-Region InterLATA Services under Section 271 of the
Telecommunications Act of 1996

[-00980080 - Sen. Vincent J. Fumo Request for Declaratory and Injunctive
Relief against Bell Atlantic for Violations of the Pennsylvania
Telecommunications Act

L-00940095 - Rulemaking Re Updating and Revising Existing Filing
Requirement Regulations at 52 Pa. Code §§ 53.52-53.53

7 Id.
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L-00940095F0002 - Rulemaking Re Updating and Revising Existing Filing
Requirement Regulations at 52 Pa. Code §§ 53.52-53.53 — Interim
Guidelines

L-00950105 - Formal Investigation to Examine and Establish Updated
Universal Service Principles and Policies for Telecommunications Services
in the Commonwealth

M-00920376 - Statement of Policy on Expanded Interconnection for
Interstate Special Access

M-00960799 - Implementation of the Federal Telecommunications Act of
1996

P-00971293 - Petition of Bell Atlantic-Pennsylvania, Inc. for a
Determination of Whether a Telecommunications Service is Competitive
under Chapter 30 of the Public Utility Code

P-00971307 - Petition of Bell Atlantic-Pennsylvania, Inc. for a
Determination that Provision of Business Telecommunications Services is a

Competitive Service under Chapter 30 of the Public Utility Code

P-00981404 - Petition of Bell Atlantic-Pennsylvania, Inc. for a Generic
Proceeding to Investigate Issuance of Local Telephone Numbers to Internet
Service Providers by Competitive Local Exchange Carriers

R-00974174, R-00974174C0001, R-00974174C0002 - Pennsylvania Public
Utility Commission v. The Bentleyville Telephone Company

R-00984315, R-00984315C0001 - Pennsylvania Public Utility Commission
v. Denver and Ephrata Telephone and Telegraph Company

The GTS proceeding was devoted to implementing telecommunications market

reforms occurring at both state and federal levels, and the Pa. USF was but a part of these

efforts. The PUC itself described the Global proceeding as “an aggressive move to jump-

start competition in the local telecommunications markets.”*® This necessarily involved

access charges, unbundled network elements (UNEs), enhanced extended loops (EELs)

38 Bell Atlantic — Pa. v. Pa. P.U.C., et al., 2003 WL 24232272 (E.D.Pa.).
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and other UNE combinations, interconnection, digital tariffs, calling areas, resale,
Universal Service Fund Carrier Charge Pool, Lifeline programs, consumer education, rate
caps and ceilings, the Internet and reciprocal compensation, operations support systems
(OSS), separation of wholesale and retail operations, performance measures, competitive
service designations, Section 271 approval (47 U.S.C. § 271), regulatory parity and filing
requirements, abbreviated dispute resolution, and the resolution of certain pending
dockets.*® While not all of these issues touch on matters pertinent to the Pa. USF, many
do; the Global Order is, nevertheless, the definitive touchstone of the Pa. USF as we

know it.

When considering how provisions of the 1648 and 1649 Petitions shaped the Pa.
USF in the Global Order, one must keep in mind that the 1648 and 1649 Petitions were
settlement proposals. Settlements are the product of compromise; it is impossible to
“peek behind the curtain” to understand how each settling party weighs the value of each
benefit and concession. Regarding the Pa. USF, the PUC took a favorable view of what
appeared to be balanced compromise — the 1648 and 1649 Petitions each proposed
similar universal service funding plans. This was achieved by the competitive carriers’
adoption of a modified form of the November 10, 1997 Joint Petition (i.e., the Small
Company Plan), supra, as a part of their 1648 Petition.*’ Significantly, while the 1649
Petition argued in favor of retaining a $12 million cap on the Bell-Atlantic Pennsylvania
contribution used to size the Pa. USF, the 1648 Petition argued in favor of modifying the
Small Company Plan by proposing to eliminate the $12 million cap on Bell Atlantic

Pennsylvania’s contributions to the Pa. USF.*!

After reasserting its authority to establish a universal service fund, the PUC

adopted a modified version of the Small Company Plan submitted as Appendix II of the

¥ 1d.
40 1648 Petition at 41.
4l 1648 Petition at 42.
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1649 Petition.** The Global Order describes the Pa. USF as an interim pass-through
mechanism designed to facilitate the transition to competitive markets until the PUC and
the FCC permanently establish rules concerning universal services and access charge
reform. In general terms, the Pa. USF was designed to temporarily replace carrier
revenue lost to various forms of access charge reductions. Unlike either the 1648 or 1649
Petition, the Global Order recognized Sprint LTD (alternately known as United, then
Embarq, then CenturyLink, and now Brightspeed) as a rural local exchange company and
increased the size of the Pa. USF by $9 million to accommodate its participation in the
Pa. USF along with other rural carriers.*? It also established revenue neutral rate
rebalancing targets and a $16 cap on local rates among other benchmarks. The Global
Order recognized that the FCC was concurrently examining interconnection, access
charges, and universal service issues. Under the expectation that permanent rules would
be forthcoming, the PUC set an endpoint of December 31, 2003, for the interim Pa. USF

mechanism it established in the Global Order.

Appendix II of the 1649 Petition was comprehensive. It contained a narrative
explanation of the universal service fund settlement, an Appendix A with the terms and
conditions of the universal service fund itself (complete with spreadsheets of expected
contributions and payments by carrier), and an Appendix B with proposed language for
Universal Service Fund regulations. While the inclusion of Sprint LTD would ultimately
alter the figures contained in Appendix II, the following points are key to understanding

how the Pa. USF would function if the 1649 Petition were approved:

° All providers of intrastate telecommunications services, excluding wireless
carriers, contribute to the Pa. USF. Carriers that benefit from the fund both

contribute and withdraw from the fund.

42 In re Nextlink Pennsylvania, Inc., 196 P.U.R. 4th 172, 1999 WL 1041892 *62-3 (September 30, 1999).
4 In re Nextlink Pennsylvania, Inc., 196 P.U.R. 4th 172, 1999 WL 1041892 *61 (September 30, 1999).
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The size of the fund is established annually using carrier gross intrastate
end-user retail telecommunications revenues. While the amounts specified
in 1649 Petition Appendix II, Exhibit 1, served as a floor for the size of the
fund, the fund adjusts annually to account for access line growth of Pa.
USF recipients. The formula does not take declines in access line numbers

into account. That is, the size of the Pa. USF pool ratchets up, never down.

Carrier contributions to the fund are proportional allocations of the required
revenue replacement (the amount fixed above) based on gross intrastate
telecommunications revenue. Thus, each carrier contributes to the Pa. USF

pool according to the amount of revenue it obtains from its customers.

While all required carriers contribute to the fund, those permitted to draw
from it may experience participation in the fund as net cash negative,

neutral, or positive.

Bell Pennsylvania (now Verizon PA) may redirect PCO-mandated rate
reductions from its customers to its Pa. USF funding contribution

requirement.

Bell Pennsylvania and GTE (now Verizon North) are the only ILECs that
may not draw on the fund. With the addition of Sprint LTD, the carriers
listed in Appendix II may draw on the Pa. USF.

Carriers that draw on the fund do so in direct proportion to the amounts

established in Appendix II, adjusted for access line growth.
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For those carriers listed in 1649 Petition Appendix II, Exhibit 1, this system
approximated access revenues recovery from the various access charge reductions

mandated in the 1649 Petition and approved in the Global Order.

Parties appealed the Global Order with Pennsylvania’s then largest IXC arguing
that access charge reductions did not go far enough.** Commonwealth Court’s

consideration of the role of access charge reductions in universal service is instructive:

The record and the law support the PUC’s decision to reduce
the above-cost access charges in phases, to a degree now, and
then further, pursuant to a future proceeding.

k sk sk

One of the lessons of this proceeding is that the cost of
excessively priced elements must be reduced to a point nearer
to actual incremental cost, but not so greatly as to eliminate
the support such revenue provides to other areas of the system
that need that support.

The record here confirms the soundness of the PUC’s view,
based on evidence from consumer witnesses, that users of all
services, including access, should share in the payment of
total network costs, with the cost of the local loop included as
an element of that total network. Initiating a gradual
transition in improving the placement of cost burdens is a
valid approach in establishing rate structure.

With respect to the role of a universal service fund in the
relocation of cost burdens, as urged by GTE, the PUC’s
action on that element [. . . was upheld].

Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Comm’n., 763 A.2d
440 (Pa. Cmwlth. 2000), at 480 (internal citations and footnotes omitted).

4 See Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Comm’n., 763 A.2d 440, 480 (Pa.
Cmwlth. 2000).
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As is apparent today, the PUC has the authority to both incrementally reduce
access charges and to provide support for access revenue-reliant non-traffic sensitive

elements of the Commonwealth’s telecommunications networks.

An important aspect of the Global Order, as determined by Commonwealth Court,
is that the Global Order confirmed the PUC intention to reduce above-cost access
charges in phases, to a degree now, and then further, pursuant to future proceedings.
Participants in the GTS proceeding, including the PUC, wasted no time in beginning that
work. On March 23, 2001, the PUC issued its Revised Final Rulemaking Order at
Docket No. L-00000148.% That rulemaking amended Title 52 of the Pa. Code, Chapter
63, to include a final-form version of the Universal Service Regulations and to move the
final-form regulations through the administrative approval process involving the Standing
Committees of the General Assembly, the IRRC, the Governor’s Budget Office, and the
Attorney General. The March 23, 2001 Order confirmed, in no uncertain terms, that the
Pa. USF was intended and designed to benefit end-users through the reduction of access
and toll charges while enabling carriers to preserve the affordability of local service
rates.*® The regulations became effective on June 30, 2001,%” and the Pa. USF began to
function under the auspices of the National Exchange Carrier Association for

administrative purposes until the PUC could conduct an RFP.

In September 2001, the PUC closed Docket No. L-00950102 with the
acknowledgement that the reforms of the Global Order had resolved most of the issues
raised in its investigations and rulemakings related to universal service, including

developing a definition for “basic universal service” in its recently enacted regulation at
y

4 Rulemaking Re Establishing Universal Service Fund Regulations at 52 Pa. Code §§ 63.161-63.172,
Docket No. L-00000148, Proposed Rulemaking Order adopted January 27, 2000, Final Rulemaking
Order Entered March 23, 2001.

4 1d. at 1-2.

47 See 31 Pa.B. 3402 (6/30/2001).
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52 Pa. Code § 63.162.8 Efforts to reform access charges continued apace; focus on the

role of the new Pa. USF in that process did not diminish.

Also, efforts at federal interstate access reform were active at this time and
influenced the course of proceedings before the PUC.# In January 2002, the PUC
opened Docket No. M-00021596 to accommodate the access charge reduction
investigation required by the Global Order.>® In March 2002, AT&T filed a formal
complaint seeking parity between the Verizon PA and Verizon North access charges
based on merger commitments of the latter companies at Docket No. A-310200F0002.°!
The PUC split that proceeding from the consideration of the access charges of Pa. USF
recipients to Docket No. C-20027195.%2

On November 26, 2002, Verizon PA filed its annual Price Change Opportunity
(PCO) seeking authority to use a negative PCO adjustment of $17.7 million to fund its
Pa. USF contributions; while challenged, the proposal was approved.>® In December
2002, the Rural Telephone Company Coalition, Sprint/United, OCA, OTS, and OSBA

filed a Joint Proposal designed to resolve the access charge reduction proceeding. In

48 Advance Notice of Proposed Rulemaking Re: Formal Investigation to Examine and Establish Updated
Universal Service Principles and Policies for Telecommunications Services in the Commonwealth;
Docket Nos. 1-00940035 and L-00950102 (September 11, 2001).

4 For a discussion of FCC access reform activity, particularly regarding rural carriers, see Access Charge
Investigation per Global Order of September 30, 1999; Docket Nos. M-00021596, P-00991648, P-
00991649 at 6-9 (July 15, 2003).

0" Access Charge Investigation per Global Order of September 30, 1999; Docket Nos. M-00021596, P-
00991648, P-00991649 Order (May 5, 2003), (July 15, 2003).

31 See Joint Application of Bell Atlantic Corporation and GTE Corporation for Approval of Agreement
and Plan of Merger, Docket Nos. A-310200F0002; A-310222F0002; A-310291F0003; A-311350F0002,
1999 Pa. PUC LEXIS 86 (November 4, 1999). Verizon Pennsylvania Inc. (Verizon PA) is the company
formerly known as Bell Atlantic-Pennsylvania, Inc., and Verizon North Inc. (Verizon North) is the
company formerly known as GTE — North, Inc.

52 While initiated in 2002, the unresolved issues raised in Docket No. C-20027195 form, in part, the basis
for this rulemaking at Docket No. L-2023-3040646.

53 See Verizon Pennsylvania Inc.’s 2003 Price Change Opportunity, Docket No. M-00031694; AT&T
Communications of Pennsylvania, Inc., v. Verizon Pennsylvania Inc. Re: Verizon Pennsylvania Inc.’s
2003 PCO, Docket Nos. M-00031694C0001 and P-00930715, Summary Judgment Order (September 9,
2003).
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January 2003, AT&T challenged Verizon PA’s request to use its PCO adjustment to fund
its Pa. USF contributions. The July 15, 2003 Order resolved the issues of the Joint

Proposal.

The July 15, 2003 Order granted the Joint Proposal of December 2002. That Joint
Proposal, inter alia: (1) increased the residential rate cap from the $16 established in the
Global Order to $18 for three years; (2) modified the Pa. USF to account for additional
access reductions; (3) determined that the Pa. USF would continue under the existing
regulations until a further rulemaking; (4) agreed to initiate a further Pa. USF rulemaking
no later than December 31, 2004; (5) initiated a Pa. USF administrator RFP; and (6)
directed that all IXCs should demonstrate by March 31 of each year how access

reductions have benefited Pennsylvania customers on a dollar-for-dollar basis.>*

On November 30, 2004, the General Assembly enacted sweeping reforms to
Chapter 30 of the Public Utility Code. Regarding access charges, these changes included
the key provision of Section 3017 (relating to access charges) of the Code: “[t]he [PUC]
may not require a local exchange telecommunications company to reduce access rates
except on a revenue-neutral basis.”> In addition, the repeal of telephone rate increase
limitations in Section 1325 of the Code, and the enactment of permissive rate increase
language in Section 3015(b) of the Code posed questions regarding how the PUC might
manage access reductions going forward. Initiated on December 20, 2004, in response to
its Order of July 15, 2003, the Investigation Regarding Intrastate Access Charges and
IntralLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund at
Docket No. I-00040105 was timely.>®

% Access Charge Investigation per Global Order of September 30, 1999; Docket Nos. M-00021596, P-
00991648, P-00991649, Order at 6-9 (July 15, 2003).

3 66 Pa. C.S. § 3017.

56 Investigation Regarding Intrastate Access Charges and IntralLATA Toll Rates of Rural Carriers and
the Pennsylvania Universal Service Fund, Docket No. [-00040105 (December 20, 2004).
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The December 20, 2004 Order acknowledged the July 15, 2003 Order’s
commitment to continued access reform and also the changes (and challenges) posed by
the newly-amended Chapter 30. The December 20 Order directed the OALJ to conduct

hearings and to develop an analysis and recommendation on six primary issues:

1. Whether intrastate access charges and intralLATA toll rates should

be further reduced or rate structures modified in the RLECs’ territories?

2. What rates are influenced by contributors to and/or disbursements
from the Pa USF?
3. Should disbursements from the Pa USF be reduced and/or eliminated

as a matter of policy and/or law?

4, Assuming the Pa USF expires on or about December 31, 2006, what

action should the PUC take to advance the policies of this Commonwealth?

5. If the Pa USF continues beyond December 31, 2006, should wireless
carriers be included in the definition of contributors to the Fund? If
included, how will the [PUC] know which wireless carriers to assess? Will
the [PUC] need to require wireless carriers to register with the [PUC]?
What would a wireless carrier's contribution be based upon? Do wireless
companies split their revenue bases by intrastate, and if not, will this be a

problem?

6. What regulatory changes are necessary to the [PUC’s] Pa. USF
regulations at 52 Pa. Code §§ 63.161—3.171 given the complex issues

involved as well as recent legislative developments?

Id. at 5-6.
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As the OALJ began the proceeding in early 2005, the FCC also instituted an
intercarrier compensation reform proceeding that would ultimately produce the CAF
Order over six years later.”” In August 2005, and again in November 2006, the PUC
stayed its investigation; the PUC and the parties anticipated that any FCC action had the
potential to make state efforts moot. On April 24, 2008, approximately three years later,
the PUC reopened Docket No. 1-00040105 for the limited purpose of directing the OALJ
to address twelve issues related to the Pa. USF.%® The PUC issued a third stay on other
issues pending an FCC order, or until April 2009. The OALJ commenced the proceeding
including testimony, hearings, and briefs. This proceeding would produce the ALJ

Colwell Recommended Decision at the above docket.

On March 19, 2009, each of the three AT&T companies operating in Pennsylvania
(AT&T Communications of Pennsylvania, LLC, TGC Pittsburgh, Inc., and TGC New
Jersey, Inc.) filed individual complaints against thirty-two Pennsylvania Rural Local
Exchange Carriers (RLECs) — a total of ninety-six formal complaints (AT&T
complaints). The AT&T complaints alleged intrastate access charge violations of the
Public Utility Code and sought a remedy of parity between intrastate and interstate access
charges. The PUC assigned the complaints to OALJ where ALJ Melillo consolidated the
cases into one proceeding at lead docket C-2009-2098380. This proceeding would
produce part of the ALJ Melillo Recommended Decision. On March 25, 2009, the PTA,
CenturyLink (CTL), and OCA moved that the PUC issue a fourth stay of the RLEC

Access Charge Investigation.

57 See In the matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92,
FCC 05-33, Further Notice of Proposed Rulemaking (released March 3, 2005).

S8 Investigation Regarding Intrastate Access Charges and IntralLATA Toll Rates of Rural Carriers and
The Pennsylvania Universal Service Fund, Docket No. [1-00040105; 2006 Annual Price Stability
Index/Service Price Index Filing of Denver & Ephrata Telephone and Telegraph Company, Docket Nos.
P-00981430F1000, R-00061377, et al., at 30-33 (April 24, 2008).
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On June 26, 2009, PTA and CTL petitioned to request that the PUC stay, or in the
alternative, consolidate the AT&T complaints with the RLEC Access Charge
Investigation issues. On July 23, 2009, the PUC issued ALJ Colwell’s Recommended
Decision on the twelve limited Pa. USF issues. On July 29, 2009, the PUC denied the
PTA and CTL Petition for stay of the AT&T complaints and instead consolidated the
AT&T case with the RLEC Access Charge Investigation. On August 5, 2009, the PUC
denied the PTA, CTL, and OCA request for a fourth stay on the RLEC Access Charge
Investigation, noting its concern with continued FCC delay. The PUC assigned the now-
consolidated AT&T complaints at Docket No. C-2009-2098380 and RLEC Access
Charge Investigation at Docket No. [-00040105 to OALJ (ALJ Melillo), directing that the
OALIJ not re-litigate the issues of the ALJ Colwell Recommended Decision, and that the
OALJ produce a recommended decision within twelve months of the entry of the Order
or by August 5, 2010.>° ALJ Melillo issued the Recommended Decision on August 3,
2010. The Parties filed timely exceptions and replies.

In the interim, on December 28, 2010, the PTA petitioned the PUC to expand the
base of telecommunications providers that contribute to the Pa. USF to include wireless
carriers and VolP providers and to enter any other order necessary to accomplish this

important public policy goal.®® OCA filed an Answer in Support of the PTA’s Petition.

Additionally, AT&T Communications of Pennsylvania (AT&T), TCG Pittsburgh
& TCG New Jersey (collectively TCG), Comcast Phone of Pennsylvania and Comcast

Business Communications (collectively Comcast), Verizon®' and the Broadband Cable

59 Investigation Regarding Intrastate Access Charges and IntralLATA Toll Rates of Rural Carriers and
The Pennsylvania Universal Service Fund, Docket No. 1-00040105 (August 5, 2009).

80 Petition of Pennsylvania Telephone Association for Order to Expand the Base of Contributing
Carriers to the Pennsylvania Universal Service Fund To Include Wireless Carriers and VolP Providers,
Docket No. P-201022177 (filed December 28, 2010) (PTA Petition).

61 “Verizon” includes Verizon Pennsylvania, Inc. Verizon North LLC, Verizon Long Distance LLC,
MClImetro Access Transmission Services LLC d/b/a Verizon Access Transmission Services, MCI
Communications Services Inc., Verizon Select Services Inc., Verizon Enterprise Solutions LLC and
Cellco Partnership d/b/a/ Verizon Wireless.
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Association of Pennsylvania (BCAP) each filed Answers to the Petition.

T-Mobile Northeast LLC (T-Mobile), Sprint/Nextel Corporation (Sprint), Cellco
Partnership d/b/a Verizon Wireless (Verizon Wireless) and CTIA-The Wireless
Association (CTIA) (collectively, the "Wireless Carriers") filed an Answer in Opposition
to Petition. The Wireless Carriers also submitted Preliminary Objections in response to
PTA’s Petition for the unlawful expansion of the Pa. USF contribution base.
Additionally, Verizon filed Preliminary Objections to PTA’s Petition. The PTA filed an
answer to preliminary objections of the Wireless Carriers and Verizon. No further action

has been taken by the PUC on PTA’s Petition.

On July 18, 2011, the PUC issued its Opinion and Order in the consolidated
AT&T complaint and RLEC Access Charge Investigation docket.®?> Of note to this

rulemaking, the Order determined, in passim, that:

° The PUC has authority to perform just and reasonable rate analysis under
Chapter 30, i.e., to determine if newly proposed increases represent just and

reasonable rates.

° Chapter 30 does not impose a set rate cap on carriers.

° The Pa. USF should not subsidize RLEC Chapter 30 rate increases.

° The Pa. USF recovery of amounts over the $16 cap from the Global Order

related only to amounts considered in the Global Order, and then only for

rate rebalancing of access and toll revenues.

82 Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural
Carriers and The Pennsylvania Universal Service Fund, Docket No. 1-00040105; AT&T v.
Armstrong Telephone Company, et al., Docket No. C-2009-2098380, et al., (July 18, 2011).

28



The Pa. USF is a means to reduce access and toll rates for the ultimate
benefit of end-users, to encourage greater toll competition, while enabling

carriers to continue to preserve the affordability of local service rates.

The instant rulemaking is required to consider the efficacy of the current

Pa. USF model and regulations.

The balance of access charges and local service rate contributions to joint
and common costs may not be adequately preserved under current access

charge rates.

Pennsylvania consumers should be the beneficiaries of Pennsylvania access

charge reductions.

Carrier of last resort (COLR) obligations to provide adequate, safe, and
reliable service extend to the provision of retail telecommunications

services throughout a carrier’s service area.
COLR obligations are a construct of the Public Utility Code, precedent, and
federal law; as such, that obligation is not obviated by intermodal

competition;

COLR obligations extend to interconnection and transport of various traffic

protocols from wire and wireless carriers.

Precedent and policy require that joint and common costs be shared among

all users of an RLECs’ intrastate access services and that placing 100% of
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these costs on the end-user would be inequitable, discriminatory, and

unlawful.

° Revenue neutral rebalancing of access charges should be accomplished

only through increases to noncompetitive services.

° RLECs did not avail themselves of the opportunity to develop optimum rate

designs under the rebalancing efforts since the Global Order.

° Carriers should not read “revenue neutral” access reductions as “guaranteed

revenue recovery.”

° The complete elimination of the carrier charge (CC) to recover local loop

costs 1s not warranted.

° The existing $18 rate cap should be eliminated by the substitution of a

$23/month, exclusive of taxes and fees, affordability benchmark.

° The AT&T complaints were resolved and that the three-phase
implementation of access charge reductions recommended by ALJ Melillo

was appropriate and should proceed.

On August 2, 2011, the PTA and CTL filed a Joint Petition for Limited
Reconsideration and Stay of this Order. AT&T and TGC Pittsburgh and New Jersey
filed a petition for Reconsideration and Clarification on that same date. On August 11,
2011, the PUC granted reconsideration pending review on the merits. Interested parties
filed timely answers to these petitions. On August 19, 2011, the PUC issued the
templates proposed in the July 18, 2011 Order; interested parties provided comments

thereafter.
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On November 18, 2011, the FCC released its CAF Order addressing, among other
matters, a sea change in its intercarrier compensation regime.® The CAF Order imposes,
over a transition period, a bill-and-keep access charge regime in place of the former
access charge and reciprocal compensation regime for terminating traffic. The bill-and-
keep regime has the legal effect of relieving IXCs from the obligation to contribute to the
joint and common costs of RLEC networks. It has the practical effect of greatly
exacerbating the financial challenges addressed in this rulemaking because the bill-and-

keep regime mandates end-state access rates of $0.

On March 20, 2012, the PUC reopened the record of the July 18, 2011 proceeding
for the purpose of examining the effects of the CAF Order on the determinations of the
July 18, 2011 Order. The PUC invited updated petitions for reconsideration, and
interested parties provided answers thereto. In addition, on May 10, 2012, the PUC
provided guidance to its regulated carriers regarding the July 1, 2012 state tariff filings
required by the CAF Order. The May 10, 2011 Order affirmed that we maintained the
intrastate carrier charge/carrier common line at that time regardless of the FCC reforms to
interstate access. It also determined that the PUC would not act on originating access at

that time.

On August 9, 2012, the PUC issued its Order directing this rulemaking
proceeding, among other matters.®* While that August 9, 2012 Order indefinitely stayed
the access reforms of the July 11, 2011 Order pending resolution of the CAF Order

3 See Footnote 72, supra. The CAF Order does not substantively address originating traffic other than
noting that the FCC intends to initiate a rulemaking to reform it in the near future.

8 Investigation Regarding Intrastate Access Charges and IntralLATA Toll Rates of Rural Carriers and
The Pennsylvania Universal Service Fund, Docket No. [-00040105; AT&T v. Armstrong Telephone
Company, et al., Docket No. C-2009-2098380, et al.; Implementation of the Federal Communications
Commission’s Order of November 18, 2011, as Amended or Revised and Coordination with Certain
Intrastate Matters, Docket No. M-2012-2291824 (August 9, 2012).
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appeal and the latter PUC Order, the rulemaking was also delayed.®> The August 9, 2012
Order delayed the access reforms because the PUC recognized the futility of attempting
to implement access reform provisions directly in conflict with those in the CAF Order.
The PUC similarly increased the $23 local service rate benchmark established in the July
18,2011 Order to $30 to match the FCC Residential Rate Ceiling so that carriers may
obtain maximum federal funding support. It also reaffirmed the full suite of RLEC
carrier of last resort obligations and the retention of the intrastate CC as a method of
recovering joint and common costs. While the PUC reiterated that it determined that the
Pa. USF would not be used for additional access reform, it also noted that a rulemaking
could consider that issue. The August 9, 2012 Order considered responses to the five
questions posed in the March 12, 2012 Order, and endorsed the AT&T proposal to
segregate originating and terminating traffic for the purpose of allocating the CC under
the CAF Order. The PUC also recognized that the CAF' Order access recovery reforms
represented an exogenous event subject to approved Chapter 30 plans and Section 1301

of the Code.

LEGISLATIVE INITIATIVES RE PA. USF

Prior legislative proposals in the Pennsylvania General Assembly to amend
Chapter 30 of Title 66, 66 Pa.C.S. §§ 3011—3019 (relating to alternative form of
regulation of telecommunications services), as well as the PUC’s regulations at 52 Pa.
Code §§ 63.161—171 (relating to universal service), have delayed our initiation of the
instant rulemaking. The PUC has attempted to avoid a rulemaking to amend its Pa. USF
regulations in order to allow legislative efforts to move forward that would revise the

telecommunications regulatory landscape in a more comprehensive manner.

5 This ANOPR at Docket No. L-2023-3040646 is the beginning of the rulemaking contemplated in the
August 9, 2012 Order.
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To quickly recount several legislative proposals over the last decade, the
Pennsylvania House has proposed HB 2496 of 2012, HB 1608 of 2013, House Resolution
No. 630 of 2017, House Resolution No. 63 of 2019, and House Resolution No. 354 of
2019. These initiatives would have, among other things, provided for the continuation of
PUC-approved alternative regulations and network modernization plans, directed the
PUC to commence an investigatory proceeding regarding the Pa. USF, and directed an
audit and study on the compliance of nonrural telecommunication carriers with the Public
Utility Code and high-speed broadband universal service deployment mandates. House
Resolution No. 630, specifically, would have urged the FCC to favorably consider the
joint petition filed by the PUC and the Department of Community and Economic
Development (DCED) as part of the effort to address Pennsylvania’s digital divide by
preserving Federal funding to increase access to high-speed Internet services in rural

areas across the state.

Additionally, the PA Senate has proposed SB 740 of 2017, SB 1112 of 2020,
SB 341 of 2021, and SB 85 of 2023. Among other things, these initiatives would have
required the PUC to issue annual reports identifying Fund disbursements, waived several
PUC regulations while retaining PUC oversight of the Pa. USF, and required newly
promulgated regulations to be supported by factual findings and determinations based on
an evidentiary record that demonstrated a need for the regulation with benefits that
outweighed the costs to comply with and enforce the regulation. Finally, the Senate
adopted Senate Resolution No. 48 of 2019, which directed the Legislative Budget and
Finance Committee to conduct a review of the compliance of telecommunications
carriers with the high-speed broadband deployment mandates of Chapter 30 and to report

findings and recommendations to the Senate.
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DISCUSSION
With this background, the PUC initiates this rulemaking to consider the need to
revise the Pennsylvania Universal Service Fund regulations at 52 Pa. Code §§ 63.161—
171 pursuant to our Orders of July 18, 2011, and August 9, 2012. The adopted
definition, now at 52 Pa. Code § 63.162, continues to reflect the previously discussed

commenter concerns with flexibility and scope:

Basic universal service—An evolving set of telephone
services, as defined by the PUC, which represents the set of
services essential for a resident of this Commonwealth to
participate in modern society at any point in time.

As part of this rulemaking, we will now consider its continued validity and meaning.

The PUC also notes, at this time, additional trends that indicate the necessity of
reforming the Pa. USF. In 2007, the total intrastate end-user telecommunications retail
revenue, which excludes revenues received from access, resale (toll or local), or the sale
of unbundled network elements or other services essentially wholesale in nature,® for all

assessed carriers totaled $3,049,572,900.82.

In 2021, those end-user revenues had dropped to $1,347,151,452.88, a decrease of
$1.7 billion or roughly 56% of assessable revenues. From the time the PUC originally
contemplated this rulemaking in 2011 until 2021, total end-user revenues have decreased
by more than $996 million. Meanwhile, monthly support amounts from the Pa. USF
have remained relatively stable, increasing only $20,862.43 between 2009 and 2023.
Still, a diminishing number of contributors, down from 271 in 2009 to 213 in 2023,

means that the burden of shouldering support amounts is shared by fewer carriers.

6 See section 63.162 (relating to definitions).
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Similarly, the number of access lines claimed by the carriers receiving support
funds continues to decrease. While reporting an increase access in lines can yield a
support carrier additional funds, decreases in access lines do not lessen support from the
Pa. USF pursuant to the calculation formula at Section 63.165(b). Between 2007 and
2021, carriers receiving support from the Pa. USF have seen the number of access lines
decrease from 1,099,688 to 328,438, a total decrease of 771,250. This trend exacerbates
the need to reevaluate how support from the Pa. USF works. The annual intrastate
revenues of carriers receiving monies from the Pa. USF has decreased from $345,041,043
to $117,416,886.13 between 2007 and 2021. Thus, there is a clear convergence of less
total end-user intrastate revenues, fewer access lines, and a diminishing contribution base
that undergirds potential Pa. USF reform. Due to these circumstances, the Pa. USF
Administrator presented various proposals in its 2022 Annual Report, as well as in
reports from several previous years, to address the issues concerning the Pa. USF,
including a recommendation to examine the Pa. USF mechanism and the contribution

base methodology.®’

The PUC seeks to strike a balance — to obtain the economic benefits of
competition while at the same time supporting the health, safety, and welfare of
Pennsylvania’s citizenry. Any consideration of this balance must acknowledge the
ongoing role of Pennsylvania’s incumbent telecommunications service providers. The
current Pa. USF was born out of compromise over how Pennsylvania could balance
access revenues and local service rates. The PUC has employed revenue-neutral
mechanisms like the Pa. USF to ensure service availability to all consumers, particularly
those in rural areas. This method has ensured service availability, avoided rate shock,

allowed for network modernization, and avoided undue economic harm to incumbents in

7 The Pa. USF Administrator’s Annual Report, going back to 2012, can be found at
https://www.puc.pa.gov/telecommunications/pa-universal-service-fund. Additionally, PUC annual rate
adjustment orders dating back to 2014 are available at the same location and at Docket No. M-00001337.
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the competitive telecommunications era.®® Indeed, it is now Commonwealth law that the

PUC cannot order access charge reductions except on a revenue-neutral basis.®

The genesis of the current Pa. USF regulations is in the compromises detailed in
the November 1997 Joint Petition In Settlement, discussed above.”® Since that time,
stakeholders have proposed modifications to the Pa. USF through various procedural
vehicles available before the PUC. In addition, the FCC, through its November 2011
Connect America Fund Order (CAF Order),”" has enacted sweeping changes to both inter
and intrastate access rates and proposed entirely new funding mechanisms to temporarily
replace access revenue lost because of CAF Order reforms. In short, it is a time of
extreme flux for Pennsylvania’s local exchange telecommunications companies (LETCs)
whose business models are reliant on access revenue, or access revenue support, in one

form or another.

In recognition of long-standing requests for Pa. USF reform on the part of
Pennsylvania stakeholders,’ and in light of sweeping changes occurring at the federal
level,”® the PUC determined to initiate this rulemaking. As concerns over the
diminishing contribution base continue, the need for Pa. USF program reform remains.
This rulemaking will address whether and what type of reform the current Pa. USF

program may require ensuring that Pennsylvania achieves the multiple universal service

8 Investigation Regarding Intrastate Access Charges and IntralLATA Toll Rates of Rural Carriers and
the Pennsylvania Universal Service Fund, Docket No. [-00040105 at 3 (December 20, 2004).

8 66 Pa.C.S. § 3017(a) (relating to access charges).

7052 Pa. Code §§ 63.161—63.171. See also Docket No. I-00040105, Footnote 31.

" Connect America Fund et al., Report and Order and Further Notice of Proposed Rulemaking, 26 FCC
Red 17663 (2011) (CAF Order and/or FNPRM) aff'd sub nom., In re: FCC 11-161, 753 F.3d 1015 (10th
Cir. 2014).

2 Investigation Regarding Intrastate Access Charges and IntralLATA Toll Rates of Rural Carriers and
The Pennsylvania Universal Service Fund, Docket No. 1-00040105. AT&T v. Armstrong Telephone
Company, et al., Docket No. C-2009-2098380 et al.

3 Implementation of the Federal Communications Commission’s Order of November 18, 2011, as
Amended or Revised and Coordination with Certain Intrastate Matters, Docket No. M-2012-2291824 at
66-67 (August 9, 2012).
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public policy goals prescribed by Pennsylvania and Federal law. For example, the Voice-
Over-Internet Protocol Freedom Act empowers the PUC to enforce applicable Federal
and State statutes and regulations relating to, among other things, universal service fund

fees.’”

In conjunction with issuing this ANOPR, the PUC takes action on the pending
PTA Petition to expand the base of telecommunications providers that contribute to the
Pa. USF to include wireless carriers and VoIP providers. We expect that comments
submitted in early 2011 in response to the 2010 PTA Petition may have become stale and
this ANOPR addresses many of the issues presented in PTA’s Petition. Accordingly, the
PUC shall deny PTA’s Petition without prejudice because of the significant overlap
between issues addressed in this ANOPR and the 2010 PTA Petition.

COMMENTS TO THIS ADVANCE NOTICE OF PROPOSED RULEMAKING

While the PUC welcomes all useful comments regarding the Pa. USF and
regulatory reform, the PUC specifically seeks comments on the questions set forth in
Appendix A. Commenters proposing reform should explain how proposed reforms
would reasonably and effectively transition from the existing Pa. USF program in a
manner that promotes competitive neutrality and affordable rates for telecommunications

services.

Additionally, comments should include, where appropriate, reference to existing
regulations and proposed language for revision along with explanatory narrative for each
recommendation. The PUC welcomes offers of proposed language for our consideration
in revising the regulatory provisions of 52 Pa. Code §§ 63.161—171. Finally, we
encourage commentators to raise any matters or issues that may have been overlooked in

this notice.

4 73 P.S. § 2251.6.
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CONCLUSION
With this rulemaking, the PUC intends to achieve a functional, competitively

neutral universal service program that supports the statutory directives of the Public
Utility Code, PUC policy and federal law. Comprehensive and detailed comments will

assist in the development of a cohesive and thorough rulemaking.

This Advance Notice of Proposed Rulemaking Order is in addition to the normal
rulemaking procedures for publication and comment established under the
Commonwealth Documents Law, 45 P.S. §§ 1201, et seq. Accordingly, pursuant to
Sections 501, 504, 505, 506, 1301, and 1501 of the Public Utility Code, 66 Pa.C.S. §§
501, 504, 505, 506, 1301, and 1501, and the Commonwealth Documents Law, 45 P.S. §§
1201, et seq., and the regulations promulgated thereunder, we shall initiate a rulemaking
proceeding to comply with our August 9, 2012 Order at Docket Nos. 1-00040105. C-
2009-2098380; and M-2012-2291824; THEREFORE,

IT IS ORDERED:

l. That entry and publication of this Advance Notice Of Proposed
Rulemaking Order and Appendices A and B indicate that the Public Utility Commission
intends to commence a rulemaking proceeding at this docket to consider revisions of the
Public Utility Commission regulations appearing in 52 Pa. Code §§ 63.161-63.171

relating to the Pennsylvania Universal Service Fund.

2. That this Advance Notice Of Proposed Rulemaking Order and Appendices

A and B be posted on the Public utility Commission’s website.

3. That copies of this Advance Notice of Proposed Rulemaking and

Appendices A and B be served on all jurisdictional telecommunications utilities, the
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Office of Consumer Advocate, the Office of Small Business Advocate, and parties to the

proceedings at Docket Nos. [-00040105; C-2009-2098380; and M-2012-2291824.

4. That this Advance Notice Of Proposed Rulemaking Order and Appendices

A and B be delivered to the Governor’s Budget Office for fiscal review.

5. That this Advance Notice Of Proposed Rulemaking Order and Appendix A
be published in the Pennsylvania Bulletin.

6. That interested parties may submit electronic or written comments within
90 days, and reply comments within 120 days, from the date this Advance Notice of
Proposed Rulemaking and Appendix A is published in the Pennsylvania Bulletin.

7. That comments regarding this Advance Notice of Proposed Rulemaking
Order and Appendix A may be filed electronically through the Public Utility
Commission’s efiling system,’” in which case no paper copy needs to be filed with the
Secretary of the Public Utility Commission provided that the filing is less than 250
pages.”® Certain items such as confidential or proprietary material cannot be efiled.”” If
you do not efile, then you are required to mail, preferable by overnight delivery, one
original filing, signed and dated, with the Commission’s Secretary at: Pennsylvania
Public Utility Commission, Commonwealth Keystone Building 2nd Floor, 400 North
Street, Harrisburg, PA 17120. Comments must reference Docket No. L.-2023-3040646.
All pages of filed comments, with the exception of a cover letter, must be numbered.
Commenters must also email a copy of their comments in electronic format (Microsoft

Word readable-equivalent) to Colin W. Scott, Esq., (colinscott@pa.gov), Christopher F.

5 https://www.puc.pa.gov/efiling/default.aspx.

6 If your filing is 250 pages or more, then you are required to mail one copy of the filing to the
Secretary.

7 See https://www.puc.pa.gov/filing-resources/efiling/ for instructions regarding materials that cannot be
efiled.
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Van de Verg, Esq., (cvandeverg@pa.gov), Spencer Nahf (snahf@pa.gov), Karen Thorne,
RRA, (kathorne@pa.gov), and ra-pcpcregreview@pa.gov. All comments will be posted

comments on the Public Utility Commission website.

8. That the contact persons for this matter are Spencer Nahf (717-787-5164)
in the Bureau of Technical Utility Services and Colin W. Scott (717-783-5949) and
Christopher F. Van de Verg (717-783-3459) in the Law Bureau.

0. That the December 28, 2010 Petition of the Pennsylvania Telephone
Association for Order to Expand the Base of Contributing Carriers to the Pennsylvania
Universal Service Fund to Include Wireless Carriers and VolP Providers, Docket No. P-
2010-2217748, is denied without prejudice. In regard to the instant rulemaking at Docket
No. L-2023 3040646, the Public Utility Commission may take official notice, on its own

initiative or upon request, of matters on the record in P-2010-2217748.

BY THE COMMISSION

Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED: August 24, 2023

ORDER ENTERED: September 20, 2023
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