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BSroac JQ~leJ PDertined

« Physical networks (“bricks”) and services (“clicks”)

« Rural Challenge: Building networks (bricks) to provide
Internet, voice, video, and wireless service (clicks) to
rural consumers at affordable rates.



PA has mostly a “last mile” challenge but some “middle mile” challenges
Last Mile: connection to the consumer from the cable or telco office
Middle Mile: connection between starting network and ending network
Two industries (cable and telco) have > 90% of last mile connections

3 Phone Companies (Bells) have > 80% of locations without broadband
Chapter 30 funded broadband availability at DSL speeds (now dated).
Costs to build (capex) or operate (opex) go up by service-location-speed.
People (density) and topography (land) impact the cost of broadband.
FCC and Pa.PUC support is small compared to cost: $50B to $500B
Wireless no substitute for wireline; both are needed & federally supported
Public wants faster speeds and mobile service (needs wireline backhaul).
Basic Internet Access Service (BIAS) is a policy swing (Info to T2 & back)
FCC support is large but USDA, DCED, and Ofc. Gov also give support
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Broadband Challenge

Technology: Society is moving from a copper-analog network where
distance matters to a fiber-digital network where information travels
at the speed of light (187,000 miles/second).

Economics: Tension between market pricing (providing service
where margin exists from carrier-set prices) and policy pricing
(service to all at just & reasonable prices with profit margin).

Law: |Is Broadband “telecommunications” (subject to state and
federal law) or “information service” (subject only to federal law set
by the FCC); increasing variation by administration as policy calls.



lec ‘IIJIJJJJJ/

» The old technology used copper lines and switches to provide voice or fax
calls; costs increased with distance.”

* New technologies use Fiber-Internet Protocol (IP)(telco) and Docsis 3.0
(cable); technologies send voice, data, and video at the speed of light or
187K per second; distance is irrelevant;*

« “last mile” facilities from the telephone central office or remote and cable
head-end to premises is the issue.*

« There are multiple platforms for technologies & content but last mile to
consumers is largely cable and telco.*

Sources: Francis Caircross, The Death of Distance (Harvard Business School Press, 2001); In re: National Broadband Plan, Docket 09-51, Staff Update (9/29/9); FCC Broadband Progress & Section 706
Report , Docket 15-191 (1/29/16)



broadban rJ Te chnology

Internet Protocol (IP): technology uses digitized pulses of light (IP packets)
made up of header, load, and footer.*

Routers & Servers: routes IP packets using header that names sender,
recipient, content, speed, & priority of message.*

Voice Packets: Voice over Internet Protocol (VolP) needs Real Time
packet priority (RTP) to stop conversation drops, jitter, & latency.”

Video Packets: Do not need RTP but needs buffering to store locally to
resend video streams.”

Data Packets: Do not need RTF nor buffering but can be quickly
disassembled and reassembled.”

Legal Classification of BIAS: Telecommunications or Information Service;
telecommunications regutated by the States and FCC; FCC only information

Legal Status of BIAS Providers: Common Carrier (carry all message
without discrimination) or Not Common Carrier (can discriminate or favor)

Sources: Edward Felton, Nuts & Bolts of Network Neutrality (Professor of Computer Science and Public Affairs, Princeton University: 2006). ; In re: National Broadband Plan, Docket 09-51, Pa. PUC Commen t (7/15/10), (10/12/10),
In re: Open Internet, Docket 14-28, Pa. PUC Comment ts (3/19/14), (7/15/14); In re: Open Internet, Docket 14-28 (3/12/15) appealed in USTA v. FCC, (D.C.C.A), Docket No. 15-1073,, affirmed 6/14/16;; Restoring Internet Freedom, Declaratory Ruling, Report and Order
(Restoring Internet Freedom Order), WC Docket No. 17-108, FCC 17-166 (Released on January 4, 2018)., FCC upheld Mozilla v. FCC, DCCA: Docket No. 18-1051 (October 1, 2019), Petitions for Rehearing En Banc (December 12, 2019).



Legal Class Determines Regulation: Information or Telecommunications*
Information Service: FCC regulates™

Telecommunications: FCC and the states regulate*

States regulated intrastate telecommunications*®

FCC regulated interstate or international telecommunications*
Telecommunications Act of 1996 (TA-96) put regulators into both domains.*
Common Carrier: rooted in medieval law; service must be to all (mail service)*
Public Utility: service provider with state-issued certificate*

Universal Service: must serve all as a state public utility precondition.”
Voice: Common Carrier under state law with a universal service mandate
BIAS: Unclear — how will the service & provider be treated?

*Sources: 47 U.S.C. § 153; AT&T Corp. v. lowa,525 U.S. 366, (1999), Verizon v. FCC, 535 U.S. 467 (2001); Edward W. Felten, Nuts & Bolts of Network Neutrality (Prof. of CompSci & Public Affairs, Princeton University: 2006)

; In re: CAF, Docket 10-90 (11/18/11) aff'd In re: FCC, 753 F.3d 1014 (10t Cir. 2014), cert den. Nos. 14-610 (5/4/15); NARUC Telecommunications Staff Subcommittee, Federal Universal Service

(November 8, 2015), J. Witmer, Pa. PUC, editor



Legal Change: Broadband

« FCC: 2011 CAF Order successfully claims power over intrastate networks & services
as “conditions” to federal USF*

* FCC: Goal is a national ubiquitous broadband network.*

« FCC: Policy Swing on Basic Internet Access Service (BIAS) is “telcommunications” or
“information service” — a decision now in its fourth appeal.

« Basic Internet Access Service (BIAS) classified as “information service” under Bush,
reclassified as “telecommunications” under Obama, now classified as “information
service” under Trump.

« Common Carrier: Telecommunications & Transportation but not Cable

* Public Utility — Telecommunications, Transport, Electric, & Gas but not Cable

*Sources: 47 U.S.C. § 153; AT&T Corp. v. lowa,525 U.S. 366, (1999), Verizon v. FCC, 535 U.S. 467 (2001); Edward W. Felten, Nuts & Bolts of Network Neutrality (Prof. of CompSci & Public Affairs, Princeton University: 2006)

; In re: CAF, Docket 10-90 (11/18/11) aff'd In re: FCC, 753 F.3d 1014 (10* Cir. 2014), cert den. Nos. 14-610 (5/4/15); NARUC Telecommunications Staff Subcommittee, Federal Universal Service
(November 8, 2015), J. Witmer, Pa. PUC, editor, In re: Open Internet, 14-28 (3/12/15) appealed in USTA v. FCC, Docket No.15-1063 (June 14, 2016).; Restoring Internet Freedom, Declaratory Ruling, Report and Order (Restoring Internet
Freedom Order), WC Docket No. 17-108, FCC 17-166 (Released on January 4, 2018), FCC upheld Mozilla v. FCC, DCCA: Docket No. 18-1051 (October 1, 2019), Petitions for Rehearing En Banc (December 12, 2019); NARUC Winter Retreat
2018, Presentation of Prof. Barbara Cherry, Indiana Univ. Law School.



Voice & Broadband (VolP)

* Pulver.com: Voice over Internet Protocol (VolP) not using the public
network and free is information service not telco.”

* Vonage: states preempted from certificating or mandating 911 on VolIP but
other authority retained.*

 Time-Warner: transmission is wholesale telco regardless of the services
provided over that network (VolP or BIAS).”

* Missouri Decision: \Vonage preemption of the states goes only to
“nomadic” VolP (Vonage) not “fixed line” VolP (cable).*

» .Minnesota Decision: The Vonage preemption included fixed and nomadic
VolP so states cannot impose mandates.”

* IP Enabled Services: No decision yet if VoIP is telco or information;
Cable-modem ISP is information service.*

Sources: In re: pulver, Docket 03-45 (2/29/4); In re: Vonage, Docket No. 03-211 (11/12/4); In re: TimeWarner, Docket 06-55 (3/1/7); Comcast v. Missouri, Case 06-4233-CV-NKL (1/18/7); Vonage v. Minnesota, Civ. No. 03-5287 (10/16/3);
In re: IP Services, Docket 04-36, Brand X v. FCC, 545 U.S. 967 (2005).



_egal Cla ss]f] cation or BIAS

(

* Madison River: Local phone company fined for blocking internet content
under FCC’s “ancillary” power in Title I.

« Comcast : Comcast fined for blocking Bit-Torrent internet content &
Comcast appeals; court reverses FCC because Title | “ancillary power”
has no power to fine

« Verizon: FCC issues rules on internet content blocking under Section 706;
court reverses because the FCC said earlier 706 gives no power; FCC can
change their mind.

« Open Internet Order: FCC rules Basic Internet Access Service (BIAS) is
Title Il telecommunications and that 706 also gives it power to regulate;
FCC upheld on authority to treat BIAS as federal Title Il telco for fixed and
mobile BIAS, decision affirmed by DC Circuit 6/14/16.

* Restoring Internet: FCC rules that BIAS is information service; FCC
upheld Mozilla v. FCC, DCCA: Docket No. 18-1051 (October 1, 2019),
Petitions for Rehearing En Banc (December 12, 2019).*

Sources: Madison River Communications, File No. EB-05-IH-0110, 20 FCC Rcd 4295 (Enforcement Bur. 2005); Comcast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010); Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014); In re: Open
Internet, 14-28 (3/12/15) appealed in USTA v. FCC, Docket No.15-1063 (June 14, 2016); Restoring Internet Freedom, Declaratory Ruling, Report and Order (Restoring Internet Freedom Order), WC Docket No. 17-108, FCC 17-166
(Released on January 4, 2018), FCC upheld Mozilla v. FCC, DCCA: Docket No. 18-1051 (October 1, 2019), Petitions for Rehearing En Banc (December 12, 2019).
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lTechnology & Law:
vhy It J\szJ't'ters

"

* Internet Protocol (IP): technology uses digitized pulses of light (packets)
made up of header, load, and footer; can use header to “prioritize” traffic.*

 Routers & Servers: route IP packets using header that names sender,
recipient, content, speed, & priority of message.*

» Voice Packets: Voice (VolP) needs real time packet priority (RTP) to stop
conversation drops, jitter, & latency.*

* Video Packets: Do not need RTP but need buffering access to locally store
and retrieve video streams.”

» Data Packets: Do not need RTF nor buffering but can be quickly
disassembled and reassembled.”

 BIAS as Title ll Telco: Cannot unreasonably prioritize packets.*

 BIAS as Information Service: Can prioritize packets.

PUC Comment (7/15/10), (10/12/10), In re: Open Internet, Docket 14-28, Pa. PUC Comments (3/19/14), (7/15/14); In re: Open Internet, Docket 14-28 (3/12/15) appealed in USTA v. FCC, (D.C.C.A), Docket No. 15-1073,;, affirmed 6/14/16;
Restoring Internet Freedom Order), WC Docket No. 17-108, FCC 17-166 (Released on January 4, 2018), FCC upheld Mozilla v. FCC, DCCA: Docket No. 18-1051 (October 1, 2019), Petitions for Rehearing En Banc (December 12, 2019).



roadband

W

Joseph K. Witmer:
Pa. PUC 2018

Monopoly: one provider serves all consumers.

The old network used “policy pricing”, a practice where high cost rural areas
were “averaged” with lower cost urban areas to set average or blended rate.

The service provider had a Carrier of Last Resort (COLR) mandate to serve all.

The old network had prices above cost in urban areas but below cost in rural
areas; all consumers were served using average pricing and a COLR mandate.

New regulatory approach relies on “market pricing” in which consumers pay the
price to receive their service based on market costs & competition.

Competition typically exists where average price is above cost (urban) but not
where average price is below cost (rural); low-income challenges in both.

Tension exists carrier desire to invest to serve consumers with margin under
market pricing and COLR service regardless of cost with policy pricing.*

Trebing competition definition: 5-7 firms of roughly equal size make providers
price takers; 4-5 with over 60% is oligopoly with providers as price-setters.*

Source: Garfield & Lovejoy, Public Utility Economics (Prentice Hall, 1964), NARUC Telecommunications Staff Subcommittee, Federal Universal Service (November 8, 2015), J. Witmer, Pa. PUC, editor.; Professor Harry Trebing, Market
Power in Public Utilities Industries NARUC Annual Studies Program: 2000), pp. 3-4.
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- . .
Economics QJuj Example #1:
|l & j

Pricing For Voice

Policy Pricing: Traditional Approach
Rural Cost for Voice: $ 150

Urban Cost for Voice: $ 10
Cost/Rate Policy Price: $ 160/2 = $80 Each

Market Pricing: New Approach

$150 Cost with $80 Rate: No Choice; Little BIAS
$10 Cost with $80 Rate: Choice; Much BIAS

13



ase Example #2:
Ing Tor VDV Broadband

ICS U
. Pric

Network Cost
Rural Cost for VDV Broadband: $ 300
Urban Cost for VDV Broadband: $ 100

Policy Pricing: $400/2 = $200.

Market Pricing: $300 Rural
$100 Urban

VDV: Access to Voice, Data, Video (VDV).

14



contlict

Ongoing tension between Policy & Market Pricing
reflects conflict between Private & Public Legal Duties

Private Legal Fiduciary Duty: Maximize company margin
Public Legal Fiduciary Duty: Maximize Public Welfare
It's a Duties Thing; Duties can be in conflict

Private providers’ refusal to invest or serve reflects duty

to maximize margin; they have no public legal duty.
15



Similar to voice in the 19t and 20t centuries.

Remember the transition from Party Lines on
cross-bar switches to private lines on analog.

Broadband everywhere at just rates or just
where margin from investment supports service?

If so, who pays, who sets rates, and how.

16



« UNIVERSAL SERVICE.

« Section 254 of federal law requires
“‘comparable rates for comparable
services” in urban and rural America.

« Section 3011 of Chapter 30 addresses
universal service

17



Jniversal service:

BIAS sSupport

* Department of Community & Economic
Development (DCED);

» United States Department of Agriculture
Rural Utilities Service (USDA RUS);

 Governor’s Office of Broadband, Cherie
Collins, Director

18



Jniversal service:
Broadband Numbers

* 82% - Nation'’s telephone network without broadband owned by Verizon, ATT,
CenturyLink (formerly Qwest);*

» 93% - Facilities controlled by cable and telco providers;*

* 95% - Nation’s wholesale wireless minutes sold by Vz, ATT/Cingular, Sprint*
* 5% - Wireless consumers that can use 95% of spectrum*

« 50B — Cost to build a 10 to 30 Mbps broadband network nationwide*

« 350B — Cost to build a 100 Mbps broadband network nationwide

« $4.5B — FCC 2014 & 2015 support for high-cost (rural & tribal) BIAS*

« 34M - Pennsylvania’s state fund to support voice COLR*

« Other support: USDA, DCED (PA), Governor’s Initiative ($35M) 3/18

» Is Public support adequate to the rural cost? what’s out there today?

*Source: In re: Natl Broadband Plan, Docket 09-51, FCC Staff Update (9/29/09), slides 38, 44, 47; In re: IP-Enabled Services, Docket 04-36, Covad Comments (5/28/4), p. 8 and MCI Comment (5/28/4), p. 13; In re: Nextel Transfer to Sprint
Communications, Docket 05-36, Bessen Declaration, (2/17/5), p. 19; In re:Net Neutrality, Docket 09-191, CTIA Ex Parte on Net Neutrality (9/20/10) and In re: Open Internet,, Docket No. 14-28, CTIA Ex Parte (9/4/14); In re: National Broadband
Plan, Docket No. 09-51 FCC Staff Update (9/29/9), slides 38, 44. and 45; FCC Joint Board Monitoring Report (2015)(2016), Table 1.9; HB 1417, House Consumer Affairs Hearing, Chairman Gladys M. Brown Testimony (8/25/15), p. 2
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» Telephone alone has the Carrier of Last Resort (COLR) to serve all*

« Companies getting FCC money must provide voice and BB (COLR).*

» (Cable and others (CLECSs) provide voice/BB but have no COLR.*

« Broadband is costly to build (Capex) and operate (Opex) in rural areas.*
« FCC gives money to build networks to do voice and, now, broadband.*
« BIAS was Title Il telco in 2017 but reclassified as information in 2018.*
 Deployment means Availability (Got it?) and Affordability (Buy it?).*
Deployment stimulates health, education, and economic development.

Source: 66 Pa.C.S. § 3011 et seq. and 47 U.S.C.§ 254; In re: CAF, Docket 10-90 (11/18/11) affd In re: FCC, 753 F.3d 1014 (10t Cir. 2014), cert den. Nos. 14-610 (5/4/15); 47 U.S.C.A. §§ 332, 601 et seq. and 701 et seq.; In re: National
Broadband Plan, Docket 09-51 (FCC Staff Update 9/29/09), slide 44; In re: CAF, Docket 10-90 (11/18/11) aff'd In re: FCC, 753 F.3d 1014 (10% Cir. 2014), cert den. Nos. 14-610 (5/4/15); In re: Open Internet, Docket 14-28 (3/12/15), aff'd
USTA v. FCC,; Docket No. 15-1063 (DCCA 6/14/16); Restoring Internet Freedom Order), WC Docket No. 17-108, FCC 17-166 (Released on January 4, 2018), FCC upheld Mozilla v. FCC, DCCA: Docket No. 18-1051 (October 1, 2019),
Petitions for Rehearing En Banc (December 12, 2019); NARUC Telecommunications Staff Subcommittee, Rural Universal Service Reform (November 8, 2015), J. Witmer, Pa. PUC, editor; Hudson & Parker, Electronic Byways: State
Policies for Rural Development Through Telecommunications, (Westview: Aspen Institute, 1992);
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Jniversal service:
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Broadb

» Wireline — USF recipients must provide BB at 1/10 Mbps over 5 years; FCC says
fiber gives nearly unlimited scalability and performance.*

« Wireless — CTIA states wireless is not equal to wireline; FCC says it is no substitute
for wireline in January 2016 and February 2018; needs wireline for backhaul.*

« Cable - relies on Docsis 3.0, mostly present in residential areas due to cable video
legacy but expanding into business enterprise markets.”

« Satellite — FCC said broadband is fixed and wireless BIAS, satellite may not meet
the 3/25 Mbps standard; has VolIP latency & multiplayer limits; capacity constraints*

« Broadcast — Local content provided over the air with retransmission costs larger for
COLR carriers than cable or satellite; concern with ownership concentration*

« Internet Protocol (IP) Networks —Header-Load software manage IP traffic; IP
Header gives sender, receiver, content, nature, priority; Netflix a major user.*

» Fixed Wireless — Point to Point or Point to Multipoint broadcast; needs open Line of
Sight (LOS); geography & distance limits; Fresnel effect (distortion) with open LOS*

*Sources: In re: CAF, Docket 10-90 (12/18/14), para. 4 and In re: Nat/ Broadband Plan, Docket 09-51, Staff Update (9/29/9), slide 38; In re: Open Internet, Docket 14-28, CTIA Ex Parte (9/4/14) and FCC Broadband Progress & Section 706 Rpt, Docket No. 15-191 (1/29/16), para. 17
& Section 706 Report (2018), Docket No. 17-199 (February 2018), para. 18; ; FCC Local Competition Report, (October 2014), Fig. 4-8 and HB 1417, House Consumer Affairs Hearing, Tourje Testimony (8/2/15), pp. 2-3; In re: Broadband Progress & Section 706 Report (January 29,
2014), para. 18 and In re: CAF Ill Auction, Docket No. 10-90 (May 26, 2016), para. 30; and Jeff Baumgartner, “New Hughes/EchoStar Satellite to Deliver 100 Mbps-Plus” Multichannel News (8/11/17)
; In re:, Retransmission, Docket No. 10-71 and Frontier & CenturyLink Ex Parte (3/24/14) and John Hendel, “How Trump’s FCC Aided Sinclair Expansion,” Multichannel News (8/6/17)
; Edward Felton, Nuts & Bolts of Network Neutrality (Prof. of CompSci & Public Affairs, Princeton University: 2006) ; In re: Broadband National Plan, Dockets 09-51, Pa. PUC Comments (7/15/10), (10/12/10); In re: Open
Internet, Docket 14-28, Pa. PUC Comment (3/28/14); NARUC Telecommunications Staff Subcommittee, Federal Universal Service (November 8, 2015), J. Witmer, Pa. PUC, editor and Todd Spangler, Netflix Uses 37% of Bandwidth (Variety Magazine May 28, 2015) on
; In re: Section 706 Report, Docket No. 17-199 (February 2018), para. 51, n. 148.
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/ Plattforms:
D}_S

&L‘

Distributed Antenna Systems (DAS)

Uses femtocell or small cells dispersed on poles or roof
Subdivides scarce spectrum to send over fiber
Essential to G5 wireless service

DAS can serve one carrier or many carriers (Crown
Castle for ATT, Verizon, Sprint, T-Mobile)

22



Pa.PUC certified DAS as a public utility which granted
Rights-of-Way access and Eminent Domain power.

Pa.PUC certified DAS as "wholesale
telecommunications” until 2017; no longer certifying.

Pa.PUC decision is under appeal in the Pa. courts

Pa. Assembly is considering law for siting; HB1620.

FCC looking at how “state practices” may impede DAS.
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Altaeros
$7.5M in SoftBank Group funding (owner of Sprint);
Develops autonomous aerostats

Proposes reliance on SuperTower, a project that uses
Altaeros’ tethered balloons (blimps) to bring broadband
wireless to rural areas”™

FCC Section 706 Report (February 2018) notes that
ViaSat and Hughes may sell 25/3 but constraints can
limit the number of consumers able to get it.*

TechCrunch (8/8) ; Section 706 Report , Docket No. 17-199 (February 2018), para 51 and n. 148.
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Two : Point-to-Point (PTP) & Point to Multipoint (PMT)*

Uses broadcast and needs unobstructed Line of Sight (LOS)
from tower to receiving point or multipoint to work™*

Can be less expensive than fixed wireline service*
Technology changing; maybe useful in high-cost areas™

Limitations: Geography (hills); distance (7 miles) & Fresnel
effect (distortion based on physics) w/wo clear LOS*

25



'Why New Networks Niatter

e Critical for wireline & wireless backhaul*®
» The Future: Demographics of NextGen (ITU Study)*

70% of ages 15 to 24 use the internet;
94% of the 70% are in developed countries

104 nations have 80% or more of 15-24 online
830 million young people of 15-24 are online,
320 million (39%) are in China and India.

80% of fixed, high-speed BB at 10 Mgbs in developing
nations are in China; wireless is cheaper.

26



[w]e find that consumers have advanced telecommunications
capability only to the extent that they have access to both fixed and mobile
broadband service. As they currently exist, fixed and mobile broadband
services are not functional substitutes for one another, as some commenters
have suggested.

FCC Section 706 Report, Docket No. 15-191 (January 29, 2016),
paragraph 17.

27



At the same time, we disagree with those that argue that mobile

services are currently full substitutes for fixed service. Both fixed and mobile
services can enable access to “information, entertainment, [and] employment
options,” but there are salient differences between the two technologies.

FCC Section 706 Report, Docket 17-199, (February 19, 2018), Paragraph 18
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C A Explanation

* Fixed networks have significantly higher capacity and predictability of
resource requirements, whereas mobile networks are far more capacity
constrained, with constantly changing user requirements and operating
environments. Fixed networks involve channels that are relatively clean
with signal regeneration, while mobile channels are impaired with
interference, multipath and blockage, varying by location and from one
millisecond to the next.

In re: Open Internet & Net Neutrality, CTIA Ex Parte, Docket 14-28
(9/4/14).
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Broadband Economics:
JS and PA

« FCC fund spent $8.5B on four programs in 2015, i.e., high cost, low-income,
(lifeline), schools & libraries (e-rate), and rural health.*

« $4.5B of $8.5B supports COLR carriers in rural and tribal high-cost areas.*
« $50B for a nationwide 10-39 Mbps network; $350B for 100 Mgbs.*

« PA paid $169M more into the FCC fund in 2015 than PA got after deducting
support for high cost areas, lifeline, e-rate, and rural health.*

« At 4.9M households with 2.5 per household and $169M to USF, annual cost
is about $34.48 per year or $2.87 per household per month.*

» The statewide average does not separate households served by carriers
who got more than they paid (rural carriers) from households served by
carriers who paid more then they got (Verizon).

Source: FCC Universal Service Monitoring Report (2016), Table 1.9; In re: Broadband National Plan, Docket No. 09-51, FCC Staff Update (9/29/9), slides 38, 44, and 47;
Census Facts U.S. Census Bureau,
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Bbroadband In Pennsylvania:

Chapter 30

100% broadband at speeds of 128 kpbs up/1.5 Mgbs down;
3014(b)(5): broadband availability 10 days of request;
Section 3014(g): technical support to political subdivisions;
Section 3015(h): LEC right of first refusal; local broadband;
3015(a)(2): PUC oversight.

$969.01M in rate increases since 2005;* all were not
collected (mostly smaller); rates can increase in the future.”

Some legislators are interested in revising Chapter 30 and
state universal service support.
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2016 Report 2018 Report
Section 706~ Section 706

Urban Rural Urban Rural

PA 271K 532K 178K 472K
w/o % 3% 20% 1.8% 17.3%

UsS 10.5M 23.4M 5.4M 9.3M
w/o % 4%  39% 2.1% 30.7%

Source: Section 706 Report, Docket No. 15-191 (January 2016), Appendix D; Section 706 Report, Docket No. 17-199 (February 2018), Appendix D1. CAVEAT: rural definition
reflects 2010 census block classification, presumes census block is served if one location is served, relied on advertised speeds, concedes that data may overstate service;
recognizes satellite may serve but capacity constrains may limit the number of consumers getting service, concludes that wireline and wireless service are not the same. Section
706 Report, Docket No. 17-199 (February 2018), App. C, p. 18, n. 128, para. 43, p. 19, n. 133, p. 128, n. 62, App D-1, p. 62; In re: CAF, Docket 10-90 USCS EX Parte (2/25/16)
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2018 Report 2018 Report
5 Mbps/1Mbps* 10 Mbps/3Mbps*

Urban Rural Urban Rural
PA (with) 10.05M 2.703M 11.6M 2.0M
without % 0% .08% 4.5% 12.9%
(12.774M counted) (12.178M counted/ 596K not)

US (with) 259M 62.9M 229M  33M
Without % 0% 1.3% 9.5% 29.9%
(all 322M counted) (300.03M counted; 19M not)

CAVEATS: 5/1 is standard for s getting MF |l s| pp rt nd 10/1 is standard MF Il re p ent must build; Reflects centro d e area, Does not mean service is actually offered, Uses advertised speeds of carriers and
OOKLA speed test, Counties with less than 300 measurements xcluded (7% of American counties) for 10/3 mobile spee d S I MFII Do k tN 10-208, FCCO der (8/4/17), par. 15 17, FCC Order (2/28/18) p a. 10, FCC

Section 706 Report, Docket No. 15-191 (Januar y 29, 2016), Par: 46 . 133 and 135, Para. 48, n 141 nd n. 142, n. 152, Table 3b 154 nd Table D1.
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By Numbers:

US: 96.4% of Americans have voice service
PA: 98.8% of Pennsylvanians have voice service*

By Income:
10K: 98.8% for PA versus 96.0% for US or 2.8% difference

30K: 99.1% for PA versus 97.7% for US or 1.4% difference
40K: 99.5% for PA versus 98.1% for US or 1.4% difference

By Impact

With 4.9M households, 1% means 49,000 more Pennsylvania households
have service compared to the national average.

With 4.9M households, 2% means 98,000 more Pennsylvania households
have service compared to the national average.

Impact likely larger in rural areas given their overall lower incomes.

Sources: 2015 FCC Joint Board Report (2015), Table 6.8;



e

Others lack a state USF

Others completely deregulated all retail voice services rates and QOS.

Others lack regulatory policy aimed at preserving universal service

Others did not rely on consumer rate increases alone to fund broadband.
BUT

Let not the Perfect or Preferred be the Enemy of the Possible.
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10 Point Summary

Two “last mile” network owners serve most with 25 Mbps

RBOCS had most areas without broadband; FCC reforms reduced rural
carriers’ support to support the RBOCS; today’s speed is 25/3 with mobile.

Broadband costs increase with speed; 50B to 350B.
Broadband rates increase with speed.

Federal fund is tiny given the cost; PA fund is very small.
Wireless is no substitute for wireline; both are needed
Consumers choice is mostly cable and/or telco BIAS.
Consumers want speed and mobility; FCC sees that.

BIAS went from Title |l telco to information in one year.

FCC supports BIAS networks and low-income voice & BIAS.
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Appendix B

Fil'mgs of the Commission on BIAS at the FCC.
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Comzpents of the PaPUC

_ Docket No. 10-127

. Tuly 15, 2010
Before the

‘Federal Communications Commission
* Washington, D.C. 20554

In the Ma’eter of

: Framowork for Broadband Internet Service . GN Docket No. 10-127
A National Broadband Plan for Our Future GN Docket No. 09-51

COMMENTS OF '
THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

The Pennsylvauid Public Utlity Commission (PaPUC) hereby submits these |
Comments in response to the Federal Commumcanon Commission’ 8 (FCC) Public .
Notice of Inqmry issued on Tune 17, 2010 (the thle n Reclasszﬁcanon NOI). The FCC
Cset deacﬂmes of July 15, 2(_}10, and August 12, 2010 for filing Comments-and Reply

~Comments, respectively.

The PaPUC appremates the opportumty to file Comments. As- an inifial matter, the
'PaPUC Comments should not be construed as bmdmg on the PaPUC in any proceeding
before the PaPUC. Moreover, these Comments could change in response to subsequent
events. This inchudes 4 later review of other filed Comments and legél or regulatory

dcvdopmonﬁs at the federal or state level.

| Tl')e Title I Rgcl&ssiﬁc&tionNOI asks overy basic, and criﬁcally_importént,
: qﬁostion about the rcgﬁlatory classification of the “interoet connectivity servioe”
| component of “broadband mternet service” under state and federal law. The FCC’s
7 -resolutlon of this legal issue, partlculaﬂy after the federal court’s decision in Comcast v.

F CC, 600 F-Bd 642 (DC Cir. 2010) (Comcast) offectlveiy voided the FCC’s reliance on

-1-



Comments of the PaPTC

Docket No. 10-127

July 15, 2610
Title I ancillary authority, is critical to pending cons1derat10n of the N atmnal Broadband

Plau and; equally important, deployment and dehvary of advanced telecommumcatlons

“and mformatmn servlces to all Amencans

: Before Comcast, the FCC relied on Title I ancillary authority to impose
“telecommunications like” obligations on Voice over Iﬁtefziet Protocol {(VoIP) ;;roviders
(suéh as Local Number POrtébiﬁty, Universal Service support, and Telecommunications
Relay Seﬁvicc). .Moreover, the FCC ;ilso refied on the statutory previsioxié governing |
Communications Assistailcé for Law Epforcement Agencies (CALEA) in determining, in

part, that VoIP was a “successor technology” to traditional telecommunications.

‘The FCC now asks if: (1) this current “information service” cléssification femains
~ adequate to support effecfiﬁ}c performance of the 'FCC’S fesgdnsibi]iﬁes; .(2) classifying -
the “internet connectivity service".component of broadband s&rvice asa
“telecommumcatmns” service and applymg all the requiremnent of Tifle IL is appropnate
and (3) a “third way” is appropriate in which the FCC ‘would class1fy the “internet
.comnectivity service” as telecommumcaﬁous but forbear from applymg all provisioﬁs ,
of Title I except for those needed to implement universal service, competition and small

- business opportumty, and consumer protections,’

The PaPUC applauds, and s’ﬁpports,_ﬂm FCC’s willingness to address this -
controversial, but fundamental, legal question.

The PaPUC supports a modified common carriage approach, albeit one that does .
" not preempt state law or forbear from state IespollSlblhtleS for ensunng

' telecommumcatlons_ or telecommunications servxcc to the extent that this “internet

I ve: Framework for Broadband Internet Service, Docket No, 10-127 (Jane 17, 2010), para. 2.

_2;. _



Commcnts of the PaPUC
Docket i4o. 10-127
Tuly 15, 2010
conpectivity servwe” is intertwined with legitimate state conoems “This is consistent

with the PaPUC’s pnor filings.”

~ The FCC s fully aware that the PaPUC’s refrain on universal service has been that
Early Adopter states must not be ponaliz\ed for nndertaking efforts at promoting R
competition, ensuring open access, and reforming local rates, lowering access rates, and.
creating state universal service funds before other states or the FCC. The FCC can
accomplish all of the professed goals io the Title I Rec_lasszﬁcatfon’ NOI in a mannper that
preserves, and does not undermine or harm, state law. ' | o

* The PaPUC has consisitonﬂy stated that a primary way {0 achieve tﬁes.e goals- isby

prosemng tbo COIINON Carriage approach Common carriage provides Iogal certmnty, |
ensures Jomt ]UHSdlCthIl and aliows state commissions to address local concerns in a

oost effeotwe manner compared to relegating all telooommumcaﬁons matters to the FCC. -

Of course, the PaPUC rocogmzes that the tradmonal panoply of pncmg and -
tariffing in placo under the carrent common camage approach may not be appropnate
The PaPUC, however, maintains that modified oommon camage is Decessary so that all’
providers seeking to deliver services to customers over the PSTN, albeit a Public

- Switched Transportation Network or a Packet Sending Transmission Network, will be

shouldering an appropriate portion of the total FUSF. and, now, network. access.

The PaPUC suggested then, and repeats tOdaj,'that a modified form of common
oamago might well be the most effectWo if not the only, way of providing open access {0

all facilities and onsunng support for whatevor prograins the FCC demdes to support

"2 In rer High- Cost Universal Serwce Support and Federal State Joint Board Dooket Nos. 05-337 and 96 45
" (April 17, 2008) (hereinafter PaPUC Comments).

® PaPUC Comments, p. 22.

4 papPUC Comments, pp- 22-23.
3 PaPUC Comments, p- 22.



Comments of the PaPUC
Dogket No. 10-127
Faly 15, 2010
from the FU SE.S This may we]l come to include broadband deploymenit and/or support

for broadband services under the National Broadband Plan or its successors.

The PaPUC’s support for a modified common carriage is not withéut Inmts For
one thing, the diversification in thé current communications market may pfeveni the
imposition of mandato'ry minimums on every device or service while, at the same tiiqa,
the imposition of federal maximums could discourage investment. ‘Cbnse.quenﬂy, the

FCC may have to limit the scope of any “intcmet interconnectivity” classification.

For another thing, ﬁe PaPUC notes that the Title II Reclassification NOI Tists
several provisions of federal law govemmg universal serv1ce public safety, access by
persons w1th d1sab111ties privacy, homeland securlty, and harmful internet practices i.e.,

_ unreasenable disruption practices or seczet interruptions.” However, the FCC’s NOI is
significant in its silence on whaiher any state authority, as an historic joint regulator of
telecommumcatxons” under state and federal law, will continue to apply to this proposed .

“broadband mterconnectmty service.

~ The PaPUC is gravely concerned, and could niot support aresuliin whmh the FCC
. preempts the states or reaches a forbearance decision that leaves the states with no viable
.role. AnEBCC decision that reclassifies the “broadband i mterconnectivity service” as

. telecommumcations” or -“telecommumcatxons service” rmst respect state law.

Several reasnns support this approach. First, the PaPUC recognizes that
traditional Title I regulation may be unworkable in today’s technological market and
po_ssﬂaly contravene existing state law if anthority retained by the states is overturned by
. the FCC® Also, the PaPUC doubts that even the FCC’s expansive authority under Title

8 PaPUC Comments, pp. 22-23
?In re: Brogdband Internet Service, Docket No 10-127 (Iuae 17, 2010), para, 32, 39, 4{} 41, 42,
VoIP Freedam Act, ‘73 Pa.CS. §2251.1, )



Comments of the FaPUC
Docket Mo, 10-127
Tuly 15,2010

I aed preempuon or forbearance can mclude Servers or routers connected tO the United

‘

States network thmugh nodes Jocated in Europe As1a, or La‘un America. Moreover,
states have resmcted rate regulauon and consmmer protecuon for Internet Protocol (IP) or
VoIP retail services. Consequentiy, any ECC action must be cogmzant of these realities
‘and av01d preemptwn or forbearance that ovemdes state law or pr,evente a state

commission from participating in federal efforts

I—Iowever, the FCC’s propesal fora “modlﬂed common carfiage” is consistent with
the federal definition for “information service” and the exception to the exclusion for
- “nformation service” under federal faw. The definition holds that a change in protoeol-
* related to the management control, or operamn of a telecommunications system ot the
management of a telecommunications servme is not “mfonnaﬁon service’ but instead,

: becomes telecommumeations wnder federal 1aw

The FCC's decisions mterpretmg Pennsylvania law view Pennsylvama law as
consistent with federal law." In turn, the PaPUC relied on FCC 1nterpretat10ns of federal '

- law to avoid preemption or forbearance for decisions made under state Jaw.!!

Consequently, the FCC and the state commissions would be within the confines of -
this “exceptmn to the exclusion of information service” if a prowder 18 changmg protocol
to facilitate communications-over the PSTN, albeit a traditional or modernized PSTN.

This $ame provision preserves the “joint jurisdictional” appreach that has been a hallmark A

® Title II Reciasszﬁcalwn NOI, para. 59, n. 170. '
9 Fiber Technologies v. North Pittsburgh, File No. EB—OS MD-014 (February 23 mmr) (F:ber Technologzes)
2 paimerton Telephone Compaziy v. GNAPs, Docket No, €-2000-2093336 (March 16, 2010); Application of Sprint

Communications Company L.P. For Approval of the Right to Offer, Render, Furnish or Supply Telecommunications
Services as a Competitive Local Exchange Carrier to the Public in the Service Territories of Alltel Pernsylvania,

Inc., Commonweaith Telephone Compary and Palmerton Telephone Company, Docket No, A-310183F0002AMA. -
A 310183 F0002AMB,A-310183F0002AMB (December 1, 2006),

5-



" Comunents of the PaPUC

BDocket No, 10-127
Faly 15,2010 .

of regulatory overs1ght for network fac1htzes “telecommumcaﬁcns,” and ’

“telecommumcaﬁons service” under state and federal law.1?

" Finally, a modlfied CONMMOn camage approach that retains state authonty better
reconciles the FCC’s preservatmn of federal authonty to ensure open access with state
jurisdiction. Of necessity, mOreOVer a federal solution that preserves state authority must .
* address the difficult questions of consumer protections and federal ‘suppor’t for state work
on federal goals, pé;ticuiarly the difficult issue of aﬂthdﬁzing the states fo impose a '

modest assessment on interstate revenues in support of federal efforts.’

'I‘he PaPUC appreclates the opportunity to file these Comments The PaPUC, -
reiterates that the’ posmons taken in these initial Comments are general and may change

particularly follomng review of the othér ﬁled Comments

Respectfully submitted,

Pennsylvania 'P.ubiic Utility Commission

Joseph K. Witmer, Bsq.

Assistant Counsel,

Pennsylvania Public Utility Commission
Commonwealth Keystone Bmldmg

400 North Street

Harrisburg, PA 17120

(717) 787-3663

Email: joswitmer @state.pa.us

Dated: July 15; 2010

2 Fiber Technologies, pava. 12 and 15.
** PaPUC Cornments, pp. 16-17.



Comments of the PaPUC -~
- DOI:MNos 16127, 09-51 20752
October 12,2010

. Before the
" Federal Comnmunications Commission
Washingten, D.C. 20554

| Inthe Matter of Frameworkfor - - GNDocketNo. 10-127
Broadband Internet Service ' ‘
‘A National Broadband Plan for Our Fuire GN Docket No, 09-51

Issues in the Open Internet P_roceeding
- ' S . WC Docket No. 07-52

- FURTHER COMMENTS OF :
THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

- The Pennsylvama Pubhc Utﬂxty Comtmssmn (PaPUC) files these Comments to

o the FCC’s NDtlce of Inquncy issued on September 1, 2010 (the Further NOT). The

Further NOI set deadlines of Oc:tober 12,2010, and November 4, 2010, for filing 7
- Comments and Reply Comments, respectively. These PaPUC Comments should not be
construed as bmdmg on the PaPUC in any matter before the PaPUC, -Moreover, the

~ Comunents could change in response to subsequent events including review of other filed

Comments and legal or regulatory developments at the state or federal levei

The PaPUC’s prior comments in the thle I Reclass:ﬁcaaon NOI (Imtzal NOI)

.broadly supported a modified common carrier Title I approach for “Triternet eonnectwﬁy

" service” or “broadband Tnternet access service” under state and federal law. These _

. PaPUC Further Cominents reiterate that a modified commeon carrier approach, so long as
' it does not preempt the states and propezly reflects changes in technolo gy and service
. platforms; is appropriate for * maaaged,” “specialized,” or “other” services, mcludmg !
wireless Intenet connectivity service. These comrments reﬂect, and incorporate, PaPUC | L 3
eomments that have ‘been filed in other FCC proceedmgs suoh as the Universal Service at
- Docket 96-45, I ntercarrier Compensatzon at Docket No. 01-92, Sepamttons at Docket
80-286, and the Broadband National Plan at Docket No. 09-51 given their complex -

interrelationship. A copy of these Farther Comments will be fﬂed'{here aswell. S [ '

: i :



Comments of the PaPUC
Docket Nos, 10-127, 09-51 & 07:52
© Qctoher 12, 2010

General Issues in the Nﬂﬁce of Inqmry
A Modzﬂed Common Carrier Framework Is the Preferred Approach.

The Further NOI seeks ’commenfc onthe regulatdry treatment of “managed” or
“specialized” service when those services are provided over the iasf—:m'le wireline
facilities. These classifications would exclude “managed” or “spemalzzed” services from

that modﬂ?ied common camage ciassxficaﬁon

The FCC then asks if the open Internet rules applical;)le to “Iz_lfemet connectivity -
service” as a Title IT common carrier service should apply to “mobile wireless Internet
. access service” as well. This proposal may eﬁempt “wireless” providers of “Internet
connecﬁvity service” from any Title I modified comtron carrier rules imposed on
o “Iﬂtemet connectivity service’ provzded over wireline facilities. This apparently reflects
the hmztations in spectrum-based wireless “Intemet connectivity service” when
dehvenng wireless “Internet connccﬂwty servzce” that is used to provide Iuternet
broadband serwce This Further N or also seems to reflect the recent Ieglslau\re
.proposal of Verizon Commun1ca§10ns, Inc. (V erizon) and Google announced on or about
August9, 2010 |

In the Initial NOI the FCC asked if the “Tnternet co:mectlvﬁ‘y service” physical
connecuon used to provide “broadband Internet service” should be classified as
“telecommunications” under Tifle TI. The Initial NOI addtessed an earlier federal
appellate court decision in Comcast wF cc, 600 F.3d 642 (DC Cir. 2010) (Comcast),
decision that restricted the FCC? s reliance on Title I ancﬂlary authority to adequafely

. address an broadband Internet Access Servwe under federal law.

- See, for example, Bx Parte CTIA Presentation on Net Neutmhry to FCC Commissioner Meredith Atwell Baker
{Septembér 20, 2010), p. 2 (“wireless is limited by spectrum availahility and the physical Hmits of its capacity”),
emphasis added and p. 4 (“as few as 5% of users can monopolize cell capacity™ and “the use af B:tTorrem,
unknown to the consumer, almost brought an entire cell site down™), emphasis supplied.

* Verizon, Google Unveil Legislative Proposal for Open Internet Principles, FCC Authority, TR Datly (August %
2010). Verizon-Google Legislative Franiework Proposal, Avgust 10, 2010. Internet :
h fstatic. googleusercontent. comfexterpal contentfuntrusted delp/www.poogle.com/enfus/eoosleblozss dfs/veriz

n goorle Ieglslanve framework grop_osal 081010.pdf, accessed September I, 2010 (Verizon-Google proposal).-
_2_




Comments of the PaPUC
Docket Nos, 10-127, 08-51 & 07-52
Dctober 12, 2010

The PaPUC sﬁpports a modified common carriage approach' that preseﬁee joint

jurisdiction and the mandate of non-discrimination for broadband access to |

) telecommumcatmns and commumeauons facﬂmes and services. The FCC must not

-preempt state law or impose forb_earance results that prevent state commissions from

resolving real “on the ground” issues. . This includes iilte_fearrier compenSatien,.

_ intereennection between eempeting carriers, and protection of consumer interests
including adeciuate quality of and non-discriminatory access to various services that are . .

provided over broadband access facilities.

Pennsylvama law gives the PaPUC limited authority over retail end-user “rates” or
- “consumer protections” for certain Voice over the Internet Protocol (VoIP) retail
services. 73 P.S. §2251 A That same law preserves PaPUC authonty in many critical
areas. These mclude arb1tra11ng interconnection dlsputes and ensuring that carriers who
own facilities are propetly compensated, or compensated af all, for common carrier . .

' services that are rendered on ‘their networks. The PaPUC has authority in “public policy” -
 areas, hke support for 911 universal service, Telecommumcatmns Relay Service CI‘RS)

_ arid “protected” intrastate services that continue to be prov1ded under tariffs.’

The PaPUC posmons have cons1stent1y attempted to mesh federal and state law
with federal and state concerns. 4 Today s comments examnine modified common camage
with Intemet Protocol (IP).and legxmate network management of 1P, pamcularly given

the evolving market for transxmssmn of “breadband internet semce” usmg P

technology.

3 These inclade basic loeal exchange, touch-tons, switched and specm access, and ordering, installation, restoration
and disconnection of these services, See 73 P.S. § 2251.6 and 66 Pa. C.5, § 3012.. :
4 See, In re: USF and Joint Board, Docket Nos. 06-45 and 03-109 (July 30, 2010) (PaPUC 2010 Joint Board
- CommentsY, Framework for Broadband Internet Service, Docket Nos. 10-127 and 09-51 (July 15, 2010) (July 2010
PaPUC Comments); I re: Section 706 Inquiry, Docket No. 09-137 (December 21, 2009)(December 2009 PaPUC
CommentsY, fn re: High-Cost Universal Service Support and Federal-State Joint Board, Docket Nos, 05-337 and
96—45 {P2PUC Comments Apni 17, 2008) (P2PUC Aprxl 2008 Comments).



’ Comments of the PEPUC .
DnckctNos 10-127, 09-51 & 07-52
October 12,2010

Modifted Common Carriage, IP Technology, and Interconnection.

_The i’aPUC does not believe that the introduction of IP “packet technology™ over
fiber or available spectrum has so dramatically altered “telecommunications” or
“communications” compared to earhe: copper networks and analog teclmology thata
new regulatory classﬁicatlon is necessary. The copper—analog technology was subject to
Title It common cartiage and Joint Furisdiction between the FCC aud the states.” The
current fiber-digital technology should be ciassrﬁed as Title I modified common -
carriage. While the technology differs, the tmderlylng principles remain the same.
Importantiy, joint FCC and state authority must be preserved.

With both technolo gies, citizeris communicate with each other. The major
difference is that with fiber-digital technology theré are more applications, more
. providers, and more pIatforms that generate revenues from providing IP-based
communications. The new apphcations and technology allows citizens to separate, or
combine, their voice commumcatw:; _(mcludmg texting) with data or video. Previously,

there was little integration and no texting on copper-analog networks confined to voice,

The new 1P packet technology used to provide these communications is not the
result of a purely “free market” innovation funded by investors and pnvate venture -
capital. IP was created for the pub11c1y~funded DARPA-Net’ In turn, DARPA-Net was
a network funded by the US. Department of Defense Advanced Research Projects
Agency (DARPA)I s0 that nuclear researchers at university and defense institutions could

| communiéate over a national secgrify network not otherwise available for comefcial
use, Wﬁen the ban on commercial use of DAR?A—Ne; was iemoved in the 1990s, the
* newly-privatized network I:feﬁcrcum*T the Internet. It now delivers voice, data, and video

ésfng IP technology.

. % htp:/fwwi.inetdaemon.com/tutorials/internet/history.shtml

A




Comments of the PaFUC
Docket Mos. 10-127, 09-51 & 07-52
October 12, 2010

P technology relies on ‘;packé » with tﬁree components, These are headers
" (which identify the origin, nature, desfiﬁation, and speed of a coimnunication), load (the
communication), and footers (inf.orm'ation‘ at the end of a load). TP technology reﬁes on
standard prot(_icols and bursts of light to send packets at the speed of light through roﬁte;;s
" and sexvices on networks. Invariably, the transmission of IP-based traffic with and
through the traditiopal public switched telepﬁone network (PSTN) still relies on

conversions and re-conversions of IP-based traffic to Tim_e Division Multiplexing (TDM)

protocols.

- The'wiréliha physical fac:ilities used to deliver IP “packet technology” m this
interconmnected manner ate mainly within tﬁe p_rovizice of two groups of facility owners
. and operators that may also prdﬁida their own content such as video and vazious
information services, i.e., the cable and telecommunicatibps companies.” On the other’ .
hand, approximately 95% of the nation’s Wireless wholesale minutes are provided by
three carriers all of whom are substaﬁtia_ﬂjr unregulated affﬂjates of incumbent Iocal _
-e_k_cha.nge carrier’ (JLEC) holding companies. These ILEC holding companies still have a
considerable-m'arket p;eseﬁée and a signiﬁcant .degr'e,e of reliance on the TDM
| t;ansxrﬁséion protocol of their rﬁore traditfonal PSTN facilities that nevertheless includes
.s;igniﬁcant capital investment in both retail and'whole'sale broadband facilities. |
Above fhese Internet-TDM connections .al.ld protocol conversions, 1P ﬁetwoi:ks use

“peering” between Tier 1 nat\izork owners and Tier 2'proﬁders‘.3 There, Tier 1 network

owners exchange traffic on a, “bill and keep” basis whereas Tier 2 providers and oﬁhérs

below that Tier 2 pay proprietary rates o Tier 1 owners for transmission. Importantly,

S In re: IP-Enabled Services, Docket 04-36, MCI Comment, (May 28, 2004), pp. 13-20; I re: [P-Enabled Services,
. Covad Comment (May 28, 2004), pp. 7-17. Their comments endorsed “information service” for services and
“telecommunications”™ for the facilities consistent with Permsylvania and federal law, Fiber Technologies v. DOE,
Docket EB-05-MD-014 (February 27, 2007); It rer Time Warner, WC Docket 06-55 (March 1, 2007).
T Inre: Applications for Consent to the Transfer of Control from Nextel Communications, Inc. to Sprint
Corporation, WT Docket No. 05-63, Joint Declaration of Stanley M. Besen, et al. (Rebruary 8; 2005), para. 51,p. 9.
5 See generally hittp/en. wikipedia.org/wikiTier 1 network and htip:/fwww.bing.com/search?q=peering&sre=IE~'
Address, "’ . v :

5
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. . - . R . ' October 12, 2010
the majority of the current Tier 1 backbone, connection providers are themselves

associated with large incumbent carriers, either nationally or internationally.

Given these cqnsiderations; the PaPUC 5roadly supports classifying the “internet
c;onngcﬁvity service” used to providé broadband Internet service under a Title I modified
common carriage framework that’maintains an appmp:iafe'mle for state regulatory |
agencies. Moreover, the service provided over that Title TI connection is the Intetnet, a

. metwork now providing voice, data, and video content.

- State utility commissions have increasingly utilized Title II common carriér_
principles and state laws consistent with applicable federal law in order to resolve
intercarrier compensation disputes that involve. the wholesale telecommunications
transmission function of TP-based traffic such as VoIP.” The FCC and the states are.
within the law to classify “managed service” or “wireless” as Title II ﬁnodiﬁed. common
carriage given the public interest in “Internet cofmectivity servicé”-dn telecommimication_ _

network facilities and Penhs_ylvania law is consistent with federal law in this respect.’’

Modified Common Carriage and Pacfcét Manage}neﬁz‘.

While IP technology is used to provide voice, data, and video service, alt IP-
packets are not aii_kc.” Voice packets requite “real time” priority to prevent jitter,
latency, and dropped conversations. Data packets can be dissembled and rearranged
without a noticeable decline in 'serv;ce éuality. Video relies on “buffer” memory to store,

and resend, transmission without a noticeable decline in quality.

? Compare 73 Pa.C.S. § 2251.1 et seq. (Pennsylivania’s “VoIP Freedom" law); Palmerton Tel. Co, v GNAPs, (Pa. -
Docket No. C-2009-2093336 (Pa. PUC Margh 16, 2010); Rural Telephone Company Codlition v. PaPUC, 941 A.2d .
751 (Pa. Cmwith. 2008) with Fiber Technologies v. North Pittsburgh, File No. EB-05-MD-014 (February 23, 2007)
- (Fiber Technologies) and In re: Time Warner, Docket No, 06-55 (2007). '
¥ Compare 73 Pa.C.S. § 2251.1 et seq. (the “VoIP Freedom” law); In re: GNAPs, Docket No, C-2009-2093336;
Rurgl Telephone Company Coalition v. PaPUC, 941 A.2d 751 (Pa. Cmwlth. 2008) with Fiber Technologies v.
North Pittsburgh, File No. BB-05-MD-014 (February 23, 2007) (Fiber Technologies) and In re: Time Warner,
Docket No. 06-55 (2007), o . ~
© ** Bdward W, Pelion, “Nuts and Bolts of Network Neutrality,” 24® Annval Instirute on Telecommunications Policy
. and Regulation, 223-334 (Practicing Law Institute: 2006), pp. 223-334. .
: -6~
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These packet differences necess1tate network management m definitions adopted -
asa component of medjﬁed common eamage Current federal law contains a definition '.
of “telecommumications” that generally excludes “information sexvice” from _

' telecommumcanens subject to Title I, However, the “mformauon service” defimtmn
contains an excepnon for network, management. In that case, the network management
E “exception fo the exclusion of information service” puts network management within

Tifle Ii. The network management exception applies here.

Based on that the PaPUC urges the FCC to recognize these dlffermg packet needs
and develop the appropriate classes for “packets” as part of the modified Title II ‘
s reclassxﬁcatmn ef “managed semce > and “wueless” service. These could be “pecket

management” and “packet discmmnatzo in general rules. -

"fhe “paeket management” classification, if adopted as a component of ino‘diﬁed A
common. carriage, could recognize the legitimate and differing needs of voice, data, and
. video packets. This requires managetnent of networks to ensure that voice packets get
the “real time” priority needed to prevent jitter-and latency In addmon, there may be

mstances where pubhc health (telemedicine), public safety (homeland security or 911

_' calls), pu‘bhc access (at sehools and hbranes) or discrete types of commumcatzons (e g.,
various forms of telecommunications relay service or TRS) could warrant “real time”
prioritization based on the public interest. Federel law and consistent state laws and .‘

_regulatory practices already and 1arg.e1y' address these areas. -

. The “packet discrimination” classification, if adopted as a coxepenent of modified
' common carnage ‘could prohibit network management practices in which a network
fac:hty OWReET cempetmg to prev1de content with other content prov1ders pnormzes their
“data™ or “v1de * packets over competitor packets and voice or public mterest packets
This would inctude any network owner attempts to wrongfully block access to lawful

content, access to websites, allocating preference to affiliated packets over unafﬁhated

-
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packets Of using technology like deep packet mspection )12 (DPD) to engage in “packet
iscnmmauen” in the guise of packet management” of a network. A Title If modified
_ common camage approach would recogmze and address pricritization of voice and
public interest packets in general rules. The PaPUC believes that those general rules wﬂI
provzde network owners, content provxders and end-users with predlctabﬁlty and |

flexibility that are better than uncertain case-by-case adjudications.
Modiﬁeﬁ Common Caﬁiage and the Praﬁosed Exclusions for Some Wireline Service.

 The Further NOI secks comment on the treatment of “specie]ized” or “managed”
or “other” services provided over a wireline network that i is providing voice or Internet
connectlv1ty service. Several considerations support a modified’ common camage .

approach equaily applicable to shared or smgle purpose networks.

A network owner faces a ﬂduciery respensibiiity o maximize benefit for |

* shareholders and generate the profits needed to attract pnvate mvestment. The fallure £0
do otherwise may constitute a violation of state and federal law. A network owner thatis -
also a content prov1der cannot be expected to voluntarily accept a modlfied common
carriage mandate that potentially hmlts their ability to maximize shareholder benefit by
marketing h1gher—pr1eed, and unrevulated “managed” or “specialized” service to

unaffiliated content providers.

The FCC and the states must address the’ public mterest arising when a network
.owner with a scarce resource, such as control over “last mile” wrrehue facilities, seeks to .
allocate those scarce resources to the highest bidder usmg ‘paid pnontlzauon” for

' managed” or specxahzed” service. Of necessity, the owner or prov1der $ flducxary dutxes

*? httpsy/fwwwy dpacket.ore: http:/fwww.deeppacketinspection. ca;

httD:/fwww.ranum.cnnﬁsecuriw/eoxmmter security/editorials/decpinspect
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. may and can encourage packet discrimination” that would most likely favor affiliated or

highest-bidder packets over unaffiliated or lower-priced voice or public interest packets.

A modified common carrier approach is necessary and appropriate giwfen these
gﬁompat’ing fiductary duties i.e., one to the private sector and the other to the public
spheré._ Public oversight is needed to balance a revenue maximization duty with the

public interest duty that is broadly based on historic and well founded r_lon—discriminatory

common catriage principles.

In addition, modified common carriage is a tried and true approach, not least

. because it allocates joint Junsdxcﬁon between the FCC and the states. It provides
network owners and content pro_miers multiple forums for dispute resolution. . Some
matters are far more local or national fhan others. A single forum — namely the FCC - '
. focused on doing all disputes will face various timely enforcement difficulties and
administrative burdens. o

On the other hand, states contintie to possess and develop the required Jegal and
technical expertise {o address the same issues with better knowledge of local market
conditions and a much better focus on consumer protection whether the consumer is an

end-user or wholesale customer of broadband interconnectivity access services.

In sharp confrast, ﬂ;é Veﬁzon—Goo gle Proposal would conéentrate the requisite
regulatory authority and case-by-case enforceinent at the FCC while delegating the
: necessary fact- finding to “non—govemmental dlspute resolution processes established by
independent, wzdely—recogmzed Internet commumty governance mltlatwes ' with the
FCC giving appropnate deference to decisibns or advisory opinions of such groups. i3
The Venzon-—(}oogle Proposal goes on to state that 1ts “proposed framework would not

affect 1‘1ghts or obhgatlons under exwtmg Federal or State laws that g@nerally apply to

¥ Verizon-Google Proposal at 2.
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businesses, and would not create any new private right of action.”* However, th15
framework does not adequately exPIam how it will interact with existing federal (e.g.,
TA—%) and state laws, particularly those that affect the rights of end—user consumers who
_ purchase broadband connecnvlty services and may have certain legally founded

expectatlons of rehabﬂ:ty, adequacy aud  privacy.

MOdlfi&d Common carnage also ensures an appropnate alignment of network costs
with network revenues using an “interstate and intrastate” revenue allocator similar to

that under consideration i in the Separations docket at Docket No. 80-286.

_ A moﬁiﬁed common carriage approach also avoids the regulatory prqblezﬁs
created by the 'Vonage' Order with its limited preemption, interpretéd'by some cotrts to
appiy only to “nomadic” VoIP and not “fixed” VoIP. This approach also avoids the
pulver.com exclusion of “information service” that is free and does not touch the public

network from “interconnected VoIP” or other undefined “information service” as well.

A modified form of common carier classification further avoids the need to
differentiate “information service” for voice service under the FCC and state authority in -
the Communications Act from ‘}informa;ﬂon service” under the Law Enforcement
- Agencies (CALEA) statute which exeﬁpfs "‘iﬁformeition sefvicc” from compliance with
the CALEA mandates. -The FCC ultimately parsed the legal definitions of “mformaﬁon
service” in both stafutes to support the inclusion of “interconnected” VoIP within
CALEA notwithstanding Vonage and pulver.com.”® The parsing illustrates the long-term -
co.n_seque'nces pf agency decisions that are “result driven” or use “case by case”

adjudications as contrasted to the utilization of rules with general applicability.’s

" Verizon Google Proposal at 2 {emphasis supplied).
¥ Inre: CALEA, Docket No, ET 04-295 (August 9, 2004),
'$ See In re: Review of Data Collection Practices of the Wireless and Wireline Competztwn Bureaus, Docket Nos.
~10-131 and'10-132, Comments of Professor Frieden (State College: Peni State University). The long-term problem
of unpredictability and result-driven analysis undermines the general ruls of law, an emerging phenomenon.
Jonathan Turley, “Do Laws Even Matter Today”, US4 Today (Tune 14, 20103,
. -10-
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Moreover any exclusion for “managed servzce” from any “Intemet connectivity
_ A_servme” subjectto a modlfied COMIMON carrier ciass1ficatlon will hkely swallow the
genetal rule. That will probably occur becatise hlgher—pnced and unregulated, © managed _
| semce or specmhzed” or “other service » will be providing {he funotlonal equivalent of
' Intemet connectivity service albeit at the higher price some content provxders may be -
| able and willing to pay. This abxhty o leverage these exceptxons and undermine the -
general rule will be compounded if the excluded servmes are removed from the states’
 current authority to resolye mtereonnectxon or mtercamer compensaﬁon disputes for
those serv1ces under state law and/or Section 251 of federal law, 7 U.S.C. § 251
The PaPUC does not support case-by-case ad]ufhcauons compared to the
promulgatlon of general rules because individual adjudlcanons are more costly than the
development of general rules. Adjudications also i increase the likelihood of unpredictable
“result driven” decisions compared to general rules that provide more predlctabihty
General rules also have the benefit of prowdmg consistency fo network owners, content
: provzders, and retail and Wholesale end-user consumers of broadband connectivity
services. General rules must be broad enough to address most situations yet detailed .

enough to prevent “packet discrimination” practices.

" The Further NOI also seeks comment on the advisability of ailowihg_the “bypass”
of Ti_tie TI Internet conneckvity service for “other” specialized service. For the reasons |

setout in these Further Comments, the PaPUC does not support that approach,

Modified Common Camage and the Proposed Exempnon for Wireless Intemet
| Connectivity Servwe

* The PaPUC does not support any exempﬁon for wireless Internet connectivity
service. ‘The proposed exempnon is not competitively neutral compared to modified
CcOmmon carriage for wireline service. An exemption would favor Wﬁeless service,

desplte its clear spectmm and capamty constraints, by permxttlng network owners o

. -1l
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‘potentzaﬂy engage in “packet discrimination™ to enhance revenues from hlgher-pamng

. packets. Meanwhﬂe, wireline networks could be held to a modified common carriage
mandate, including an obligation to prioritize lower-priced voice or public intérest

packets.

The PaPUC'recogﬁizes that chéngés in technoloégy'fer mobile Internet service may
be the only way to eliminate current spectrum aﬁ_d capacity constraints. This change,
however, doés not eliminate the appeal of “packét discrimination” practices if that
enhances revenuas Wireless network owners could still market “paid prioritization” for

-higher-paying packets over Iowex—paylng voice or public i mterest packets without any
accountab111ty because that service is not common c‘amage. In that case, certain types of -
mobile services and wireless broadband connectivity may be confined largely to hlgher

income COHSUIHGI‘S

 Modified coramon carriage practices should be applied to Wireless Internet
conpectivity service given the capacity and spectrum constraints in the wireless
_markets.”' Otherwise, the.exclusion'frolm‘ modified cormon carriagé will combine with
- this volume and capacity servic;e. “The end result will likely be ﬁlore not less, packet
discrimination. That hkehhood is even more Bkely gwen the absence of regulaj:ory parity
in the wireless and wuelme markets, most evident in the faﬂure to address the “handset

“exclusivity” practices allowed for wireless service but prohibited fpr wireline service.'®

Modzﬁed common carriage, on the other hand, gives the FCC and the states
regulatory’ authonty to ensure the appropriate * packet pnontxzatmn” for voice or public
interest packets over other packets. This also ensures that unaffiliated content providers

have equal access. Modified common carziage is better than a reguiatory exémpticn that

*7 The AT&T-LEAP proposal to deiwer wireless Internet connectivity service pnced by volume and capacity

appears to allow measured service for IP packet transmission similar to that already prov:ded by measured local
sezvice or long-distance calling on a per minute basis in the wireline industry, The major difference is that there is
no medified comon cairiage component in the AT&T-LEAP proposal.

18 Petition for Rulemaking Regarding Hendset Exclusivity Arrangeménts, RM-11479 (RCA Ex Parte Letter of
Rebecca Murphy Thompson, Al:gust 18, 2010).

-12-
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-will potentially m_é%sk “packet discrimination” behind walled gardens in the guise of

“network management” of spectrum and capacity constraints.

" The adoption of the i:oroposed exemption for wireless Internet connectivity s_efviqe- :
is inadvisable given tﬁg cutrent spectrum and capacity constraints. Moreover, the FCC
- can no longer rely on its Title T ancillary authority to prohibit packet discrimination for

. wireless Internet connectivity service given the Comcast décision.

,‘ Specific Issues in the Notice of Furthér inquiry :
The Five Principles.

The Further NOI identifies five princi?les in this probée_ding. These are:
1.  Broadband providers should not prevent users from sending and receiving the
Jawful content of their choice, using the lawful applications and services of their

choice, and connecting the nonnharmfﬁl_ devices of their chqice to the ngmork, at
Jeast on fixed or wireline broadband platforms. : o

2. Broadband providers should be transparent regarding their network management
' . practices. ' : o o

3. Withrespect to the handling of lawful traffic, some form of anti-discrinoination
protection is‘appropriate, at least on fixed or wireline broadband platforms.

4, Broadband providers must be able to reasonably manage their networks, including
through appropriate and tailored mechanisms that reduce the effects of congestion -
or address traffic that is unwanted by users or harmful to the network.

" 5. Inlight of rapid technological and market change; enforcing high-level rules of the

' road through case-by-case adjudication, informed by engineering expertise, is a
better policy approach than promulgating detailed, prescriptive rules that may

* have consequences that are difficult to foresee,

- The PaPUC- notes several problems with these principies.- First, thé FCC hés to
define “lawful” content from other.content. A major question is the definition of what
" constitutes “Jawful” wﬁen' applying “what” law is controlling. Second, there must be a
) better degree of clarity a‘ﬁd guidatice that' delineates the concepts of reasonable network
- lmapagamént and reliability w1th unc_lﬁe dispriminatién. Under exisﬁn‘g federal and state

law, the ‘méjority of the states adjudicate interconnection disputes under the.fedéral Tele-

13-
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communications, Act of 1996 (TA-96) where wholesale broadband mterconnectzvﬁy
issues among competing wireline and wn:eless camers are often implicated. Finally, the '
FCC must cleaﬂy delineate the roles of the states in the adjudications of various d.tsputes
~ and the contemplated role-of outside engmeermg experuse consistent with applicable

federal and state procedural rules.

 The FCC proposal segregating © ereless” Internet conmnectivity serv1ce from
“wireline” [nternet CGHﬂSCtIVItY service is not competxtwely netitral. The CTIA’s
- presentation on the limitations of spectrum and capacity underscores the necessity of a.
mod1f1ed Title IT COMMmON carrier approech Title IT prov1des transparency and forums to _
" resolve dlsputes Gwen these CTIA—ldent:lﬁed krruts the exclusion of wireless Internet
eonnect:mty service cempared to-wireline Internet conneetmty service has the potentzal
of encouraging wireless * packet discrimination” to maximize revenues for video or data

packets cempared to Title II “packet management” for voice or public mterest packets.

The proposed exemption for wireless Interﬁet conuectivity service fails to address
how the public and regulators can epsure the “packet management” fer voice and pubhc
interest packets that is needed if those: packets are competing with more lucrative packets’ '
for priority on various privately owned broadband access networks: And even ifit did,
there is no effectwe enforcement mechanism that would ensure competitive neutrahty A

case—by—case adjudication provzdes less pred;ctabﬂlty than general Title X rules.
The Six General Policj Issues

‘The Further NOI secks cominent on six general policy goals for thzs NOI. These
are (1) definitional clarity, (2) elassiﬁeation of “s‘becia]ized” services compared fo Title 1T
~ Internet connectivity servme (3 disclosure of terms and conchtlozxs (4) the advisability
~of non-exclusivity in packet practices; (5) appropriate limits on any sPeczahzed” eemce

exempted from Title IT; and (6) delivery of gnaranteed capacity of packet transmission.

14~
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Definitional Clanty The PaPUC proposes some definitional classes. The’ flrst is

packct management’ for network management given the differing packet needs of vome, :

data, and video, The second is undue or unlawful “packet discrimination” which would
" be prohibited.

Specialized Service. The PaPUC suppots a modified common catriage approach
for any wireline “managed service” or wireless service to the extent they are

“specialized” service.

‘Modified common carriage provides joint jurisdiction and forums to resolve
interconnection and interoaxﬁer compensation disputes. Mo'dified common carriage
‘ensures that Vome and public interest packets will get the “packet prioritization” they
need as well, Fmally, modified common carriage reconciles the fiduciary obligation to
© generate revemies that setwork owners have with the equally compelling fiduciary duty

to preserve open access so that content providers can compete to dehver voice, data, and

v1deo contenf fo cmzens

Dzsciosure The PaPUC a]so supports the development of appropnate disclosure
mandates as well. A Title I modified common carriage approach necessitates the
' development of federal disclosures sufficient to prevent “packet dxscnmma&on or
misleading retail and Wholesale end-users of broadband connectivity services. A federal
minimum disclosore mandate, which allows the states to impose supplemental
| requements is better than “case by case” adjudications on “information service”
decided at the FCC. The FCC should not rely on Title I ancﬂlary auﬂlonty to impose

“Title If Light” mandates given the recent Comcast decision.

"This modified common carriage is more defensible so long as state authority is
preserved as well. This joint Jumsdxcﬁonal approach prov1des network owriers, content

prov1ders (affﬂlated or oﬂlerwme) and end-users with equal access 10 broad‘oand

- -15-



Comments of the PaPUC
Diooket Nos. 10-127, 09-51 & 07-52
October 12, 2010
connectmty services. ThiS also prowdes an enforcement vehicle to ensure delivery of

- packets and prevent fraud as well,

Exclusivity and Limits onb Speéidiized Service. The PaPUC stpports a mediﬁed
common carrier “non-exclusivity” approach to packet transmission service over shared or
sole purpose facilities. This reconciles umversal access and legitimate packet
management needs on networks with the interest that content providers and network

owIers hax}e inproviding a “specialized” or “managed” service. The only difference is
' that managed service would be a transparently priced and available common carrier

' servu:e and not a service excluded or exempted from modified common’ camage

Delivery Speeds. Modified common carnage allows the FCC and the states to .
address. guaranteed delivery of purchased transmission speeds to packetized prov1ders of
voice, video, or data. The FCC and the states can also use modlﬁed common carriage fo
- ensure delivery of the tl‘allSmISSIOII speed purchased by end-user consumers. Finally, the
FCC could delegate federal mininiums to the states. Those states with authority to

enforce minimums could do so to the extent they are consistent with federal law.
Summary

The I;aPUC supporte a modified comon carriage so that all providers seeicing to
deliver services to customers over the PSTN, albsita Pubhc Switched Transportatxon
Network ora Packet Sendmg Transzmsswn NetWOrk, have access and pay rates that
 reflect the need to finance broadband deployment and-the delivery of voice, data, aud

video packetized services. Modlﬁed common carriage is the most effecuve if not the
_only, way of reconcﬂmg Open access, packet management access to facilifies, and

support for whatever prograrns the FCC sapports from the FUSF. "

*® In re: High-Cost Universal Service Sz@pporr and Federal State Joint Board, Docket Nos. 05-337 and 96-45
(PaPUC Comments April 17, 2008), pp. 22-23; In re: Framework for Broadband Infernet Service and A National
Broadband Plan for Our Future, Docket Nos. 10-127 and 09- -51, PaPUC Comments December 21, 2009, pp. 2-3
and July 15, 2010, pp. 2-6
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The PaPUC is gravely concerned, and could not sﬁpport, -a result in which the FCC
pfreempts the states or reaches a forbearaﬁqe decision that leaves the states with no viable
role while excluding “managed service” and “wireless Iﬁternet connectivity service” from
a modified Title Il regulatory fr-z:amework_; An FCC decision that reclassifies the
) “broadband intaréonnectivity service” as “telecommuﬁicaﬁons” or “telecommunications
service” ié appropriate based on the considerations set out above, Itis also consistent. .

with current state and federal Iaw.

, The PaPUC appremates the opportunlty to file these Comments The PaPUC
reiterates that the po sitions taken in these initial Comments are general and may change'

' partlculaﬂy f_o_llow_mg review of the o_ther filed Comments.

Respectfully Submitéed On-Behalf Of,

The Pennsyivama Public Uuhty Commlssxon

seph K. Witmer, Esq., Assistant Counsel_, .
ennsylvania Public Utility Commission
Commonwealth Keystone Buﬂdmg :
400 North Street '

Harrisburg, PA 17120

(717) 787-3663
* Email:joswitmer @state.pa.us

Dated: October 12, 2010
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Sources: Madison River Communications, Flie Na. EB-05-1H-0110, 20 FCC Red 4295 (Enforcement Bur, 2008); Comeast Corp, v. FCC, 600 F.3d 542 (D.C. Clr. 2010,
Internet, 14-28 (3/12/15) appealed in USTA v. FCC, Docket No.15-1063 {June 14, 2016); Restorlng Internet Freadom, Declaratory Ruling, Report and Order {Restoring in
(Released on January 4, 2018), FCC upheld Mozilta v. FCC, DCCA: Docket No. 18-1051 {October 1, 2018), Petitions for Rehearing En Bangc (December 12, 2019).

Legal Issue:
Legal Classification of BIAS

Javeph K. Wilmer
P PUC 2018

Madison River: Local phone company fined for blocking internet content
under FCC’s “ancillary” power in Title [. N |
Comcast : Comcast fined for-blocking Bit-Torrent internet content &
Comcast appeals; court reverses FCC because Title | “ancillary power”
has no power to fine | |

Verizon: FCC issues rules on internet content blocking under Section 706;
court reverses because the FCC said earlier 706 gives no power; FCC can

change their- mind. | » .
Open Internet Order: FCC rules Basic Internet Access Service (BIAS) is
Title 1| telecommunications and that 706 also gives it power to regulate;
FCC upheld on authority to treat BIAS as federal Title Il telco for fixed and
mobile BIAS, decision affirmed by DC Circuit 6/14/16.

‘Restoring Internet: FCC rules that BIAS is information service; FCC
upheld Mozilla v. FCC, DCCA: Docket No. 18-1051 (October 1,-2019),
Petitions for Rehearing En Banc (December 12, 2019).* |

Vertzan v. FCC, 740 F.3d 823 (D.C. Cir, 2014); In re: Open
ternet Freedom Order), WC Docket No. 17-108, FCC 17-186
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FOR THE DISTRICT OF COLUMZBIA CIRCUIT

Argued February 25, 2013 Decided May 28, 2013

No. 12-1337 -

" COMCAST CABLE COMMUNICATIONS, LLC,
' . PETITIONER

FEDERAL COM_MUNICAT.{ONS COMM[SSION AND UNII‘ED
STATES OF AMERICA,
RESPONDENTS

THE TENNIS CHANNEL, INC.-,
. INTERVENOR

On Petition for Review of an Order -
of the Federal Communications Commission

ngtief A. Estrada argued the cause for petitioners. With
him on the briefs were Erik R szmerman and Lynn R.

Charytan.
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Huited States Courrt of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued September 9,2013  Decided January 14, 2014
| No. 11-1353 |

VERIZON,
APPELLANT

v.

FEDERAL COMMUNICATIONS COMMISSION,
APPELLEE

INDEPENDENT TELEPHONE & TELECOMMUNICATIONS
‘ ALLIANCE, ET AL.,
INTERVENORS

_ Consolidated with 11-1356

On Petition For Review and Notice of Appeal
_of an Orxder of the Federal Communications Commission .

Helgi C. Walker argued the cause for appellant/petitioner
 Verizon. With her on the briefs were Eve Klindera Reed,
William S. Consovoy, Brett A. Shumate, Walter E. Dellinger,
Anton Metlitsky, Samir C. Jain, Carl W. Northrup, Michael
Lazarus, Andrew Morentz, Michael E. Glover, William H.
Johnson, Stephen B. Kinnaird, and Mark A. Stachiw. John T
Scottﬂ[ and Edward Shakin entered appearances.



USCA Case #15-1063  Document #1618173 Filed: 06/14/2016 . Page 1 0f 184
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FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued December 4, 2015 .. Decided June 14, 2016
No. 154_063 '

UNITED STATES TELECOM ASSOCIATION ET AL.,
PET[TIONERS

V.

FEDERAL COMMUNICATIONS COMMISSION AND UNITED
-STATES OF AMERICA,
RESPONDENTS

INDEPENDENT TELEPHONE & TELECOZ\/[[\/IUNICA’[‘IONS
ALLIANCE, ET AL., :
INTERVENORS

Consolidated with 151078, 15-1086, 15-1090, 15-1091, 3
15-1092, 15-1095, 15-1099, 15-1117, 15-1128, 15-1151,
15-1164

{On Petitions for Review of an Order of ¢
the Federal Communications Commission

Peter D, Keisler argued the cause for petitioners United
-States Telecom Association, et al. With him on the joint
briefs were Michael K. Kellogg, Scott H. Angstreich, Miguel
A. Estrada, Theodore B. Olson, Jonathan C. Bond, Stephen E.



gﬁnitzﬁ‘ States onert of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

“Argued February 1,2019 . Decided October 1, 2019
‘No.18-1051.

MozILLA CORPORATION,
PETITIONER

V.

FEDERAL COMMUNECATIONS COMMISSION AND UNITED
» STATES OF AMERICA,
RESPONDENTS

CITY AND COUNTY OF SAN FRANCISCO, ET AL.,
DNTERVENORS

. Consolidated with 18-1052, 18-1053, 18-1054, 18-1055,
. 18-1056, 18-1061, 18-1062, 18-1064, 18-1065, 18-1066, -
18}1067? 18-1068, 18-1088, 18~1089-,'18—1105' ‘ :

On Petitions for Review of an Ordér of -
the Federal Communications Commission

Pantelis Michalopoulos and Kevin Kendrick Russell
argued the causes for non-government petitioners. With them
on the joint -briefs were Cynthia L. Taub, Markham C.
Erickson, Michael 4. Cheah, Brion M. Willen, Donald J. -

- Evans, Sarah J. Morris, Matthew F. Wood, Colleen Boothby,
James N. Horwood, Tillman L. Lay, Jeffrey M. Bayne,



Appendix D

Other State Laws & the NRRI Study

The NRRI paper on “State Responses to Net Neutrality” reviews legislation in each state

and addresses the interplay of net Ileuﬁality; paid prioritization and other issues.

htps://pubs.naruc.org/pub/45ACE3A2-AAEA-417D-2416-B6862C9D4435





