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Reply Comments of Conservation Services Group, Inc. on the Implementation of the Alternative Energy Portfolio Standards Act of 2004
Conservation Services Group, Inc. (CSG) commends Pennsylvania for its leadership in the development of alternative energy resources through the Alternative Energy Portfolio Standards Act of 2004 (Act 213) (the “Act”).  As an organization specializing in the design, development and delivery of energy efficiency and renewable energy programs for utility companies, public housing authorities, public agencies, and private clients, CSG is committed to the success of alternative energy markets in Pennsylvania and nationwide.
Herein, CSG offers its comments regarding several key issues discussed at the January 19, 2005 Technical Conference and in initial comments provided by interested parties including the force majeure provision in the Act, alternative compliance payments, and the treatment of Alternative Energy Credits in the voluntary market.

Verification of Force Majeure Claims

The Act includes a force majeure provision that authorizes the Commission to determine “if alternative energy resources are reasonably available in the marketplace in sufficient quantities for the electric distribution companies and electric generation suppliers to meet their obligations for that reporting period under this Act.”  If the Commission determines that a sufficient amount of alternative energy resources are not available, “the Commission shall modify the underlying obligation of the electric distribution company or electric generation supplier or recommend to the general assembly that the underlying obligation be eliminated.” (Section 2).  
In comments submitted for the technical conference held on January 19, 2005, several parties provide discussion of the force majeure provision in the Act.  For example, First Energy suggests that the Commission describe in its regulations the factors it will consider when determining what constitutes “reasonably available” and “sufficient quantities.” (Section III, page 7) Exelon, in its comments, goes further to suggest that the Commission “design a periodic, data-driven approach to the determination of current and forward market conditions.” (Section II, page 3)  This approach would evaluate how close the market is to exceeding force majeure threshold conditions. CSG strongly agrees with these parties that there must be a mechanism to verify Force Majeure Claims and proposes a simple, effective, and cost-efficient market test below.
In the compliance market for Alternative Energy Credits (AECs) in Pennsylvania, there will be basically three types of parties:

· Complying Entities (CEs) – Electric distribution companies and electric generation suppliers who are required by law to meet a minimum AEC purchase requirement during a given compliance year. 

· Qualified Generators (QGs) - Generators that have been qualified by the state. 

· Facilitating Agents (FAs) - Such a Brokers and Consultants who work on a commission basis for facilitating AEC transactions between Buyers and Sellers.  

We propose that the Pennsylvania PUC conduct a public, transparent, and competitive bid to verify a CEs Force Majeure Claim, called a Force Majeure Verification Auction (FM Auction).  A FM Auction will have three possible outcomes:

Force Majeure Claim Rejected    A Force Majeure Claim shall be rejected if sufficient qualified AECs are bid into the FM Auction at a price that the PUC determines to be “Reasonable for Cost Recovery.”  The CE(s) making the claim will be required to purchase sufficient AECs meet their obligation from sellers who participate in the FM Auction.  Sellers will be paid their bid price (not a clearing price).  In addition, to cover costs and to discourage frivolous use of the FM Auction both the CE(s) and AEC seller(s) will pay the PUC a per AEC “FM Auction Fee.” 

Force Majeure Claim Verified   A Force Majeure Claim shall be verified if no qualified AECs are bid in to the FM Auction at a price that the PUC determines to be “Reasonable for Cost Recovery.”   The CE(s) will be granted an exemption from the Alternative Energy Portfolio Standard (AEPS) obligation in this case.

Force Majeure Claim Partially Verified.   A Force Majeure Claim will be partially verified if some qualified AECs are bid into the FM Auction at a price that the PUC determines to be “Reasonable for Cost Recovery.”  The CE(s) making the claim will be required to purchase the “Reasonably Priced” AECs and will receive an exemption for the portion of their obligation that cannot be met through the FM Auction.  

An important criterion for success of this proposal is that all three AEC market participants have a strong incentive to strike deals in the competitive market and force the market to a FM Auction only as a last resort.  To achieve this objective, CSG recommends that the “fee” charged on both buyers and sellers be significantly higher than the typical fees charged by FAs.  The current industry standard is 3.5% of the sale price charged on both sides of the deal.   We suggest that by setting the FM Auction participation fee for both CEs and sellers at 8-10%, the PUC can easily achieve this goal.  

All of the requirements and rules for a FM Auction can be established as part of the AEPS rulemaking process providing the competitive market with important predictability.  Key decisions will include: 

1. Maximum Reasonable Recoverable AEC Price 

a. may be equal to the alternative compliance payment but may also be set at a different level

b. may be set to increase automatically based on a standard economic index  

2. FM Auction fee  (motivation for market participants to use FM Auctions only as a last resort --- making sure that CEs have a strong incentive not to make frivolous Force Majeure Claims and that AEC sellers have a strong incentive not to withhold AEC assets from the market in hopes of getting a higher price.)  

3. Last date when a CE can make a Force Majeure Claim. 

4. FM Auction procedures. (Examples of  auction documents are available from the New England market)

Alternative Compliance Payments

As First Energy points out in its comments in Section V, page 12, the Acts fails to address the recovery of the Alternative Compliance Payments which it provides for in the event that and EDC or EGS fails to comply with its requirements under the AEPS.

However, using the market-based mechanism described above to determine the validity of a Force Majeure Claim will, in effect, eliminate the need for the collection of alternative compliance payments and, in turn, address the concern over the lack of cost recovery for the ACP.   Under CSG’s proposal, an EDC or EGS will either be able to purchase sufficient AECs in the market to satisfy its requirements or will be excused from purchasing all or a portion of its AEC obligation through the Act’s force majeure provisions.  The ACP can be used to set the price for the Force Majeure Auction, but it need not be collected.  This approach also eliminates the burden of administering the ACP funds once collected.
Treatment of Alternative Energy Credits in the Voluntary and Compliance Markets
In its comments submitted on January 13, 2005, Community Energy, Inc. discusses the problems associated with allowing the use of Alternative Energy Credits sold in and delivered under voluntary green energy sales for compliance purposes under the AEPS, including the undermining of the voluntary market.  CSG agrees that AEC purchases in the voluntary market should be separate and additive to those AEC purchases for compliance purposes under the AEPS.  

In addition, Community Energy proposes language to clarify the rules with respect to this issue.  Their proposed language specifically states, “Any and all Alternative Energy Credits sold at retail or used to track or supply a voluntary purchase of electricity by a retail customer outside of the requirements of the AEPS shall not be sold, retired, claimed, or represented as compliance under the AEPS.  Alternative Energy Credits used to support a sale of electricity with a claim of alternative energy generation shall be tracked and counted separately from Alternative Energy Credits used to support compliance under the AEPS.”  CSG supports Community Energy’s proposed language to ensure that there is no double counting of Alternative Energy Credits used in the voluntary and compliance markets.
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