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Consistent with the goals of the Alternative Energy Portfolio Standards (“AEPS” or “Act”) legislation, Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. (collectively, “Constellation”) offer reply comments to the Pennsylvania Public Utility Commission’s (“PAPUC” or “Commission”) adoption of rules and regulations for implementation of Commonwealth’s AEPS.  As we stated in our presentation to the Commission, Constellation supports properly designed renewable programs and looks forward to working with the Commission and the Pennsylvania Department of Environmental Protection (“DEP” or “Department”) in developing regulations that ensure that the promise of the legislation is fulfilled.
Constellation’s comments seek to assist the Commission and the Department in establishing constructive rules that would comply with the Act, and also achieve the equally important goals of: (1) protecting consumers from high compliance costs, (2) enhancing trading of Alternative Energy Credits (“AEC”) to help minimize compliance costs, (3) ensuring that competitive electricity suppliers are treated fairly under the rules so that competition can be more fully brought to bear on controlling compliance costs, and (4) providing a greater degree of choices for qualifying resources to enhance competition from competing renewable generators.  Constellation’s comments are detailed in the following sections.
A. Protect consumers against high compliance costs:  In ideal competitive markets, many different players, technologies and fuel types compete against one another to impose discipline on market prices.  Under the AEPS, limits are placed on this competitive model.  Thus, Constellation encourages the Commission to monitor these markets very carefully to ensure that business and residential electricity consumers are not hurt by the restrictions placed on technology and fuel types.  In order to minimize high compliance costs in any tier of AEC markets, Constellation recommends the following rules with regard to each of the issues below:
1. Alternative Compliance Payments:  Constellation disagrees with the comments of various parties that some type of “best efforts” to contract for renewable resources must be demonstrated in order utilize Alternative Compliance Payments (“ACP’s”) as a means of compliance with the renewable requirements.
  ACP’s should, as established in the Act, set Type I and Type II price caps.  An Electric Generation Supplier (“EGS”) or competitive bidder for wholesale supply for Provider of Last Resort (“POLR”) service (“POLR supplier”) who may be required to supply its portion of the renewable requirements, should be able to pay the ACP, and therefore comply with the Act, without having to demonstrate an arbitrary “best efforts” attempt to finance or contract with renewable developers.  Such EGS’s and POLR suppliers are at risk in the competitive market for recovery of their investments, and are adequately disciplined by market forces to make appropriate decisions regarding whether to pay ACP’s or contract for AEC’s.  In our view, the level of the ACP is sufficient incentive to procure renewable resources.  Should, after sufficient time following implementation, the Commission and the DEP determine that market participants are paying the ACP rather than procuring the resource, then the market participants should be called back together to assess whether the level of the renewable requirement or the price of the ACP is appropriate.  However, until that time, there should be a presumption that payment of the ACP is sufficient to demonstrate that the market participant was not able to procure the resource.  
2. Force Majeure – Solar obligations:  For Type I and Type II resources, the Act has clearly established price caps for compliance.  These price caps protect consumers from unreasonable spikes in prices resulting from the restrictions on qualifying resources imposed by the Act.  In order to provide stability in decision making, Constellation does not believe that “price” should be a force majeure consideration for Type I and Type II resources as articulated by some parties.
  However, economic force majeure may be appropriate for solar obligations.  The Act does not set a fixed price cap on solar compliance costs, and consumers should and need to have input into what constitutes a reasonable price for compliance with solar mandates.  Constellation recommends that the Commission carefully monitor solar markets within Pennsylvania and other PJM states.  If compliance costs appear exceedingly high, the Commission should provide guidance to the legislature with respect to any changes that may be warranted for the solar obligations as soon as possible – such as establishing a firm ACP cap for compliance with solar mandates. 
3. Competitive Procurement for AEPS requirements:  Constellation agrees with the Office of Small Business Advocate (“OSBA”) that competitive procurement is a better means of ensuring that the price is included in the generation rate of POLR service, and would ensure that the costs are just and reasonable.
  Constellation further concurs with OSBA that a “blended” price should not be precluded.  Competitive bidding streamlines implementation by decreasing the regulatory burden in “just and reasonable” cost recovery hearings.  Constellation proposes that a Section 1307 recovery mechanism might be able to be combined with a competitive bid process to produce an optimal result – low cost acquisition process that nullifies the need for costly prudence reviews.  
Constellation urges the Commission to reject the recommendation by Dominion Retail, Inc. that the utility should be the sole acquirer of AEC’s for compliance with the Act.
  Failure to allow an EGS to competitively procure its own attributes would remove an important competitive “equalizer” in helping to ensure electricity supply prices are reasonable and market based.  Constellation recommends that the Commission should ensure that EGS’s have at least the option to procure their own AEC’s in compliance with the Act.
4. Confidentiality of individual supplier compliance data:  Constellation agrees with the comments of Allegheny Energy Supply Company, LLC (“Allegheny”) and others that the confidentiality of individual supplier data should be maintained.
  Revelation of long or short positions, and prices paid for AEC’s can compromise the ability of a commercial entity to negotiate the best price.  As an alternative, PJM has offered to allow market participants to post bids and offers for AEC’s on its proposed Generation Attributes Tracking System (“GATS”) bulletin board.  A suggestion by Citizens Power that the annual obligation of each EGS and EDC should be revealed serves no useful purpose.
  However, aggregate level information on the annual cost of each type of renewable technology would provide important information on the cost of this legislation to Pennsylvania consumers, and should be posted on the PAPUC website annually.  
5. Net Metering:  Section 5 of the Act requires the Commission to “develop technical and net metering interconnect rules for customer-generators intending to operate renewable onsite generators in parallel with the electric utility grid.” In a competitive market, any generator would, at a minimum, receive compensation based on the value of the energy produced (“Locational Marginal Price” or “LMP” within PJM).  On site generation should, at a minimum, receive compensation for the energy provided at this rate in accordance with applicable PJM market rules.  On site generation might also be eligible to be compensated for other system benefits provided, including capacity, avoided transmission costs and ancillary services provided.  Constellation agrees with PPL Electric Utilities Corporation’s statement that properly designed rates should provide an incentive to construct (economic) facilities throughout Pennsylvania.
  
Recommendations to limit net metering to only certain technologies should be rejected as discriminatory, and not consistent with plain language of the Act, as quoted above.
  
B. Enhance trading of AEC’s:  An important aspect of allowing competitive markets to bring price discipline to AEPS compliance costs is to encourage liquidity in the wholesale markets for AEC’s.  To that end, Constellation recommends that the Commission adopt the following recommendation:
1. Encourage unbundling of renewable attributes:  DEP has indicated that Section 3 of the Act mandates that the “energy” must be delivered to the retail customer in Pennsylvania.
  If this statement is meant to mandate that the electricity supplier must purchase both the energy and attributes of a renewable resource, then this recommendation would be contrary to most successful renewable programs under development in this region.  The bundling of attributes and energy decreases the liquidity of both energy markets and attribute markets.  Neither outcome would benefit consumers, suppliers or renewable resource developers, and would discourage the development of consistent regional markets for renewable attributes, and further increase the administrative burden on the parties to demonstrate compliance with the Act.  Moreover, once an electron hits the PJM system, the delivery of that electron to any one “retail customer”, from an operational perspective, is independent of who actually purchases the energy.  Constellation recommends that the Commission adopt a more reasonable and consistent policy of only requiring the energy to be delivered to PJM and allowing the renewable attributes to be separately traded.
2. The Commission should not mandate long term contracting:  US Wind Force, LLC recommended that the Commission should strongly encourage EDC’s and EGS’s to make long-term commitments to acquire renewable requirements under the Act.
  Constellation believes that the competitive market can be relied upon to develop the renewable resources mandated under the Act without regulatory mandates on contracting.  To this point, the ACP costs that result from non-compliance provide a clear price incentive to build and contract for the new facilities that will be needed to be constructed in the future.  On the other hand, mandating long-term contracts may have the unintended consequence of drying up liquidity for short-term and medium-term renewable resources needed to balance annual AEC requirements for the weather sensitive electricity markets.  Moreover, other emerging renewable markets that have not mandated long-term contracting are not experiencing any short fall in renewable generation development.  The 2005 Public Utility Commission of Texas’ Report to the Texas Legislature, reports that development of renewable energy facilities (mainly wind projects) has proceeded significantly more rapidly than the timelines outlined in their renewable legislation.  Specifically, the Texas goal of 850 MW by January 1, 2005 was met by actual renewable capacity development of 1,187 MW by November 2004.  Most significantly, this important milestone was reached without imposing any contracting requirements or bundling of attributes and energy.  The report  concludes that additional transmission capacity and the federal production tax credits were the most critical development factors for renewable generators.
    
In conclusion, Constellation recommends that the Commission avoid policies that restrict or attempt to control competitive market development of renewable resources.  Suggestions to mandate bundling of energy and renewable attributes, or direct contract terms are more likely to negatively impact renewable market development than assist in its development.  Evidence from developing renewable markets in deregulated states like Texas also suggests that the renewable requirements themselves provide sufficient incentive to promote construction of the necessary renewable facilities.
C. Ensure that competitive markets are equitably treated:  Another important means of bringing competitive pressure on AEPS compliance costs is to ensure that parties are not granted undue advantage, thereby advancing true, unfettered competition.  Constellation herein notes the following concern:  
1. Exemption for End-Users who secure their own supply:  The Industrial Energy Consumers of Pennsylvania recommended that the requirements of the Act do not apply to end users who secure their own electricity supply directly.
  Constellation seeks clarification on this issue.  It would appear inequitable to permit avoidance of these requirements simply by a choice to self source energy requirements.  

D. Miscellaneous competition supplier comments – Constellation offers the following brief reply comments regarding certain issues from the perspective of a competitive supplier:
1. Application of ACP funds:  OSBA recommended that ACP funds should remain in the territory in which they incurred.
  Constellation notes that this may be difficult to assess for an EGS that provides electricity supply services in multiple territories in Pennsylvania.  Moreover, consistent with Constellation’s position to minimize compliance costs to consumers, while maximizing any such benefit of renewable resources, Constellation recommends that ACP funds should be allocated to the most cost effective projects. 
2. AEPS Administrative Fees: Constellation agrees with Allegheny that any AEPS administrative fees should be volumetric based.
  This will remove barriers to entry for competitive suppliers of all sizes as they increase their operations in the Commonwealth.  A large fixed fee, if implemented, would impose initial barriers to entry.
3. AEPS Reporting Requirements:  Constellation agrees with other  parties that GATS is a likely trading platform for AEC administration and reporting.  Constellation recommends that the reports generated by GATS should be sufficient to demonstrate compliance by an EGS.
  This would ease the burden on AEPS compliance review.

4. Demand Side Response:   With respect to demand side programs that create AEC value by shifting load from peak to off-peak periods, Constellation suggests that it would be better to use price variances (prices during the avoided cost period vs. the actual usage period), as the best means to quantify the level of AEC’s for load shifting.  DEP’s suggestion that only load shifts during periods of mandatory interruption would qualify for AEC’s may be unduly restrictive, and not sufficiently provide the proper incentives to lower wholesale prices.
   
5. Deferral of costs:   Various parties have discussed the issue of deferral of AEPS costs.
  Constellation believes that deferral of costs is predominantly appropriate within the context of banking of credits as permitted under the Act.  In this regard, Constellation recommends that if AEC’s are “banked”, recovery of these costs should not occur until the AEC’s are “used”.  This will ensure the appropriate market signals are reflected in the market price of all generation.    
E. Qualifying Resources – Rules and Regulations created to implement the Act should encourage regional development of renewable resources where economical.   In this manner, the most economic resources will be developed, bringing maximum benefits to consumers and businesses.  Consistent with this overall objective, Constellation recommends the following guidelines:
1. A number of environmental interests have sought to interpret the Act as excluding Existing Low Impact Hydro facilities as excluded from Tier 1.
  Constellation believes that this very limited interpretation of the Act may not be beneficial to a sustainable low impact hydroelectric industry, since it would favor investment in new facilities over the maintenance of clean and environmentally beneficial existing facilities.  Moreover, if the legislature wanted to include only new facilities, it would have explicitly said so in the legislation.  In fact, the introductory clause in the definition of Alternative Energy Sources clearly states Alternative Energy Sources includes the following “existing and new” sources and the lists Low Impact Hydro as a source.  Constellation seeks clarification from the Commission regarding the reference to “incremental hydroelectric development” within the definition of Low Impact Hydropower.  Does incremental mean net of energy used for pumped storage, or does it refer to additional environmental standards that incremental hydropower must meet, as further outlined in the definition?
2. Citizens Power argued that out of state incinerators should not quality, since DEP does not determine compliance for facilities outside this state.
  This position does not foster the development of cost effective regional attribute trading markets, and should be rejected.  An alternative recommendation would be for the DEP to qualify out of state incinerators that meet Pennsylvania’s environmental requirements for in-state incinerators.
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