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The Pennsylvania Rural Electric Association (“PREA”), hereby submits Reply Comments in the above-referenced proceeding, as follows:

INTRODUCTION

1. PREA is a trade association that represents twelve (12) Pennsylvania rural electric distribution cooperatives within the Commonwealth of Pennsylvania.
  These electric cooperative corporations (“cooperatives”) are organized and operate under the Electric Cooperative Law of 1990, 15 Pa. C.S. §7301 et seq. (the “ECL”).  Under the ECL, these cooperatives operate on a non-profit basis to provide central station service to their consumer-members in the most rural areas of Pennsylvania.  These cooperatives are owned by their consumer-members who in turn democratically elect the boards of directors that regulate their operations.

2. On November 30, 2004, Governor Rendell signed into law the Alternative Energy Portfolio Standards Act of 2004 (Act 213) (the “Act”).  The Act, which takes effect on February 25, 2005, establishes various requirements for jurisdictional utilities to encourage and ensure the use of alternative energy sources within the Commonwealth.  The Act also provides responsibilities to the Pennsylvania Public Utility Commission (“Commission”) and the Department of Environmental Protection to implement the Act’s requirements.  On January 7, 2005, the Commission issued a Notice of Technical Conference.  The Notice provided that the Commission would hold a technical conference on January 19, 2005 at the Commission’s offices in Harrisburg.  The Commission invited written comments and oral presentations from interested and jurisdictional parties, and the Notice listed several areas of concentration for the comments and presentations to address.

3. PREA representatives attended the technical conference as observers only.  Accordingly, PREA is aware of the presentations and comments proffered in the technical conference.  A few of the interested parties submitting comments have suggested incorrectly that the Commission should treat cooperatives in various ways as a jurisdictional utility in implementing Act 213.  These comments do not recognize or reflect the legal and structural differences between cooperatives and jurisdictional utilities.  These commenters are not aware of the unique business model and regulatory structure of electric cooperatives, as well as the clear statutory exemption of electric cooperatives from State (as opposed to Federal) regulation.  PREA’s reply comments are intended to clarify the record on these issues.

4. As the Commission and the General Assembly are aware, it is well-established law in this Commonwealth that electric cooperatives are exempt from Commission regulation except for specific territorial matters specified in the ECL.  15 Pa. C.S. §7351 et seq.  The ECL and the Public Utility Code both contain specific provisions exempting electric cooperatives from Commission jurisdiction.  Section 7334 of the ECL provides:
“. . . all electric cooperative corporations subject to this chapter shall be exempt in any and all respects from the jurisdiction and control of the Pennsylvania Public Utility Commission.”  15 Pa. C.S. §7334.

Similarly, section 102 of the Public Utility Code excludes cooperatives from the definition of a “public utility.”  66 Pa. C.S. §102.  The Courts of the Commonwealth have consistently upheld and applied these clear statutory provisions.  See, e.g., Pennsylvania Electric Company v. Morrison, Secretary of the Commonwealth, et al, 354 Pa. 472, 47 A.2d 810 (1946); Adams Electric Cooperative, et al v. Commonwealth of Pennsylvania, 853 A.2d 1162, 2004 Pa. Commw. LEXIS 537 (2004).

5. The General Assembly was careful to maintain these jurisdictional lines in drafting the Act.  The major provisions in this regard are Section 2, which excludes electric cooperatives from the definitions of “Electric Distribution Company” and “Electric Generation Supplier.”  Section 8 clearly provides that an electric cooperative “shall offer to its retail customers a voluntary program of energy efficiency and demand side management programs” as the means to comply with the Act.  Thus, the Act clearly recognizes the structural distinctions of electric cooperatives and specifies that these cooperatives are not covered by the general provisions of the Act, but only by Section 8.
6. The General Assembly correctly recognized the substantial accomplishments of electric cooperatives in the areas of energy efficiency programs and clearly defined the role of cooperatives relative to the implementation of Act 213.

WHEREFORE, in view of the foregoing, PREA respectfully requests that the Commission develop regulations, guidelines and policies pursuant to the Act consistent with the legislative intent of the Act, the ECL, legal precedent and these Reply Comments.
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Dated:
  February 9, 2005

� 	Adams Electric Cooperative, Bedford Rural Electric Cooperative, Claverack Rural Electric Cooperative, New Enterprise Rural Electric Cooperative, Northwestern Rural Electric Cooperative Association, REA Energy Cooperative, Somerset Rural Electric Cooperative, Sullivan County Rural Electric Cooperative, Tri-County Rural Electric Cooperative, United Electric Cooperative, Valley Rural Electric Cooperative, and Warren Electric Cooperative.  Allegheny Electric Cooperative, Inc., a generation and transmission cooperative incorporated in Pennsylvania, is also a member of PREA.





PAGE  
4

