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Montenay Montgomery Limited Partnership (“Montenay”) and the Waste System Authority of Eastern Montgomery County (“WSA”) hereby jointly submit these Reply Comments in response to the Public Utility Commission’s (the “Commission”) Implementation Order of March 25, 2005, in the above referenced docket.

I. INTRODUCTION

Montenay owns and operates the Montgomery County Resource Recovery Facility (the “Facility”), a waste-to-energy non-utility generator (“NUG”) located in Conshohocken, Pennsylvania.  The Facility processes municipal solid waste received predominately from the Eastern Montgomery counties and converts steam generated in the process into electrical energy.  The Facility qualifies as an alternative energy source under Section 2 of the Pennsylvania Alternative Energy Portfolio Standards Act (the “Act”) and is certified by the Federal Energy Regulatory Commission (the “FERC”) as a qualifying facility (“QF”).  

WSA provides waste transfer and disposal services to twenty-two municipalities located in Montgomery County and is the public component of the public/private waste-to-energy Facility.  As such, WSA pays approximately 85% of the Facility’s operating costs, including debt service, pursuant to a long-term service agreement with Montenay.  

Although not specifically raised in the Order, these Reply Comments will address and support the comments received thus far in this proceeding which deal with the ownership of Alternative Energy Credits (“AECs”).

II. DISCUSSION

A. Procedural History

On November 30, 2004, Governor Edward Rendell signed the Act into law establishing an alternative energy portfolio standard for Pennsylvania.  The Act requires that an annually increasing percentage of electricity sold to retail customers in Pennsylvania by electric distribution companies (“EDCs”) and electric generation suppliers (“EGSs”) be derived from alternative energy resources.  The Commission has been charged with carrying out, executing and enforcing the provisions of the Act.

On March 25, 2005, the Commission issued an Implementation Order (the “Order”) providing guidance on the schedule by which the Commission will meet its obligations to develop rules and regulations necessary to implement and carry out the provisions of the Act.  Moreover, the Order provides guidance on the schedule for compliance with the Act’s mandates for EDCs and EGSs.

Written comments on the issues identified in the Order were due by May 24, 2005 to the Commission.  These Reply Comments are hereby submitted in accordance with the Order authorizing submission of reply comments within thirty days from the last date of the comment period.

B. Generator Ownership of Alternative Energy Credits

AEC ownership is critical to implementation of the Act.  Although the issue of AEC ownership was not addressed in the Order, other parties have filed comments in this proceeding which address AEC ownership.  For this reason, Montenay and WSA wish to reply and contribute to the comments previously submitted and appreciate this opportunity to do so.

Montenay and WSA, as well as numerous other parties, maintain that the electricity generator owns the AECs rather than the contracting EDCs.  In so doing, reference has been made to the recent Federal Energy Regulatory Commission (the “FERC”) decision American Ref-Fuel Co., et al.
  In American Ref-Fuel Co. the FERC granted a petition for declaratory order finding that PURPA contracts for the sale of QF power do not convey renewable energy credits (“RECs”) or similar tradeable certificates (e.g., AECs) to the purchasing utility, absent express contractual provisions to the contrary.  

The FERC based their decision, in part, on the fact that because underlying agreements specify components of electricity to be sold, RECs and other unspecified components couldn’t be considered to have been transferred.  The FERC went on to hold that sale of energy at wholesale to an EDC will not automatically transfer AECs to the EDC unless state law requires otherwise.  

The Act did not address the issue of AEC ownership and therefore, rules developed in this hearing should not establish AEC rights.  In the event the Pennsylvania State Legislature confers jurisdiction on the Commission to determine AEC ownership, Montenay and WSA respectfully maintain that the Commission should vest AEC ownership in the owner of the AEC generator that “creates” the credits, as held in American Ref-Fuel Co.  Furthermore, AEC ownership should be vested in the generator in the absence of clear contractual language to the contrary drafted in contemplation of and after passage of the Act.  Absent such legislation, under Pennsylvania law, the question of AEC ownership remains a contractual issue which lies within the exclusive subject matter jurisdiction of the civil courts.

C. Previously Approved Power Purchase Agreements

Previously approved and existing power purchase agreements (“PPAs”) do not authorize the transfer of AECs from the generator facility to EDCs.  In most cases, existing PPAs were entered into at a time when economic benefits such as AECs did not even exist.  The PPAs are limited to the sale of electric energy and capacity and, in most cases, fail to address the transfer of any additional post-contractual property rights such as the then unknown AECs.  To assume such a transfer was contemplated and agreed to by both parties is unreasonable and violates the fundamental rule of contract interpretation; that is, to ascertain and give effect to the intent of the parties.  

The Commission lacks the legal authority to alter previously negotiated and approved PPAs.  The Commission may not therefore, read into these PPAs a new term of AEC ownership not otherwise agreed to by the parties.  For this reason, existing PPAs support the fact that AEC ownership remains with the generator unless and until the QF clearly contracts away such rights.

D. Public Policy in Favor of Generator Ownership

Public policy dictates that the waste-to-energy generators, such as the Facility, should retain title to the AECs and environmental attributes unless clear contractual language to the contrary exists.  Waste-to-energy facilities have extensive environmental and social benefits and the construction of which should be encouraged by the Commission, as directed by the Act.  By way of example, waste-to-energy facilities have greatly reduced environmental impacts of municipal solid waste management including, emissions of greenhouse gases.   These facilities convert municipal waste otherwise destined for landfills into electric energy.  The energy created displaces electricity generated by fossil fuel-fired power generators and thus, eliminates the associated greenhouse gas emissions.  Furthermore, limiting municipal waste sent to landfills reduces the emissions associated with landfill decomposition.  

One important means of encouraging construction of a QF using an alternative energy source is to allow the QF to retain the AECs and environmental attributes created as incentives.  To hold otherwise effectively eliminates any incentive for the construction and development of these facilities.  Furthermore, the Facility is the product of a public-private partnership.  As required by the public-private partnerships, the benefits are shared between the public and private partners.  Some waste-to-energy facilities will confer the benefits through revenue sharing while still others will reduce disposal fees or electric rates.  The net result of allowing the Facility and others like it to retain the AECs amounts to substantial benefits to each facility’s local community; attributes which should not be passed over for the benefit of EDC shareholders.

Finally, ownership rights of AECs are not unlike those for Emission Reduction Credits (“ERCs”), emission offsets or other forms of tradable environmental credits.  These credits are generated when, for example, a QF facility switches to a less environmentally degrading fuel source, reduces operations or voluntarily undertakes some action that results in an overall reduction of air pollutant emissions.  The emission reduction created transfers into “credits” that can be sold into the market.  These ERCs are a form of additional revenue generated by a QF under PURPA and are undisputedly owned by the QF.  The same reasoning stands to apply with respect to AEC ownership.

III. CONCLUSION



If it is determined that the Commission has jurisdiction to decide who ultimately holds title to the AECs credits, the Commission should adopt rules that reflect the environmental value of waste-to-energy facilities.  In so doing, the Commission should find that AEC ownership is retained by the generator of the alternative energy source unless there exists clear contractual language to the contrary.  To hold otherwise would remove the incentive for the construction and development of waste-to-energy facilities and deprive the public of financial benefits through revenue sharing.


Montenay and WSA respectfully thank the Commission for the opportunity to address this issue and welcome the opportunity to discuss this issue further with the Commission and other interested parties.
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� American Ref-Fuel Co., et al., 105 FERC 61,004 (2003) reh’g denied, 107 FERC 61,016 (2004).
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