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DISSENTING STATEMENT OF 
COMMISSIONER TERRANCE J. FITZPATRICK

This matter involves the Commission’s adoption of a proposed policy statement that attempts to establish “clear standards” as to when an alternative energy project that provides electricity or fuel directly to customers will not be considered a public utility because the service is not “to or for the public.”  66 Pa. C.S. §102 (definition of “public utility”).  Because I believe that the proposed policy statement attempts to oversimplify an analysis that requires the Commission to weigh the facts of each case, I respectfully dissent.

The proposed policy statement provides that an alternative energy source will not be considered a public utility if it satisfies one or more of the following criteria:

1) The service being provided by the alternative energy source is merely incidental to non-utility business with the customers which creates a nexus between the provider and customer;
2) The facility is designed and constructed only to serve a specific group of individuals or entities, and others cannot feasibly be served without a significant revision to the project;
3) The service is provided to a single customer or to a defined, privileged, and limited group when the provider reserves its right to select its customers by contractual arrangement such that no one among the public, outside of the selected group, is privileged to demand service, and resale of the service is prohibited.
4) Other factors indicate an intention, express or implied, to serve private entities as opposed to the general public.




(Annex A, proposed §69.1401(a)(1-4)).  The proposed policy statement order states that the intent here is to set forth “clear standards” that will “reduce or eliminate the need for an alternative energy project developer to seek a declaration or other determination from this Commission that it is not required to obtain a certificate of public convenience before beginning service to an end-user customer or group of end-use customers.”  (p. 6)

My disagreement with the proposed policy statement does not mean that I am eager to regulate alternative energy sources as public utilities.  In fact, I concluded in a previous case that an alternative energy developer was not a public utility where the developer proposed to provide landfill gas via a pipeline to four industrial customers.  Petition of Granger Energy of Honey Brook, LLC, Dkt. No. P-00032043 (Order entered September 8, 2004, 2004 Pa. PUC Lexis 33).  (Hereinafter cited as “Granger”).  My concurring opinion in that case, however, clarified that this conclusion was based upon all the circumstances.  In addition, I stated that in making a determination whether a proposed utility service is public in nature “[t]here is no bright line test, and the facts of each case must be considered.”  Granger 2004 Pa. PUC Lexis 33.

In a nutshell, I believe that the proposed policy statement attempts to do something that can only be accomplished by a legislative amendment—to establish a bright line test for when service will not be considered “public” in nature.  While I agree that the four criteria listed above are relevant to a decision on this issue—each of them has some basis in prior decisions of the courts or this Commission—I disagree that it is possible to analyze a project under any one of these factors and, in a vacuum, conclude that the service is not public in nature.

To illustrate this point, the first standard provides that the Commission lacks jurisdiction over utility service that is “merely incidental to non-utility business with the customers.”  This is derived from cases where the utility service was deemed incidental to a landlord/tenant relationship.  Drexelbrook Associates v. Pa. PUC, 418 Pa. 430, 212 A.2d 237 (1965).  However, it is unclear what other types of business relationships might warrant the application of the incidental exception, and I do not believe a conclusion could be reached on this issue without examining all the facts.  

In addition, the third standard provides that the Commission lacks jurisdiction over utility service to “a single customer or to a defined, privileged, and limited group” of customers.  Again, this language has a basis in prior decisions, but it cannot be used to form a conclusion separate from the facts of a particular situation.  For example, what if a developer wanted to serve twenty customers—would that still be a “defined, privileged, and limited group” of customers?  Moreover, this standard does not address the intent of the developer—even service to a single customer might constitute service to the public if the developer intends to make the service available to others.


Finally, I question whether the Commission may adopt a policy for determining the “public utility” status of alternative energy providers that does not also apply to conventional energy sources.  The Commission attempts to justify this disparate treatment on public interest grounds, citing the policy underlying the Alternative Energy Portfolio Standards Act, 73 P.S. §1648.1 et. seq.  However, as the Order also recognizes, the courts have explained that a determination whether service is public in nature is not driven by public interest considerations.  Bethlehem Steel Corp. v. Pa. PUC, 552 Pa. 134, 144, 713 A.2d 1110, 1115.


Accordingly, alternative energy developers would be taking a risk if they relied exclusively on this statement of policy to determine their legal obligations.  It would be more prudent for them to examine past decisions of the courts and the Commission, and to seek a declaratory order from the Commission if there is reasonable doubt as to their legal status.


For the reasons set forth above, I respectfully dissent.
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COMMISSIONER
�   The Commission dealt with this concern in Granger by accepting the developer’s commitment to seek Commission approval if it wished to substitute or add a customer.  Granger, slip op. p. 19.
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