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I. introduction

Pursuant to the Commission’s Investigation Order, entered May 24, 2006 at the above-captioned docket, PECO Energy Company (“PECO” or the “Company”) submitted written comments and the testimony of two witnesses - - Lisa Crutchfield, PECO’s Vice President of Regulatory and External Affairs (PECO Statement No. 1), and Michael M. Schnitzer, a Director of the NorthBridge Group (PECO Statement No. 2).  In its comments and testimony, PECO addressed the various issues identified by the Commission in the Investigation Order, including the need for enhanced customer education, conservation, demand side management and low income customer assistance programs.  PECO also presented, through Mr. Schnitzer, an independent forecast of future wholesale energy prices and, through Ms. Crutchfield, a proposal to mitigate the impact of future increases in such prices by conducting a series of power procurement auctions over the next several years.

Thirty-three other interested parties similarly filed comments and/or presented testimony at the en banc hearing held on June 22, 2006.  Most participants focused on the avowed purpose of this proceeding - - “to address issues and develop policies to mitigate potential electricity price increases upon the expiration of generation price caps” (Investigation Order, p. 9).  Some, however, chose instead to revisit the threshold issue of the pricing of provider of last resort (POLR) service in the post-rate cap era.  Indeed, much of the en banc hearing was consumed by a debate over whether the Legislature intended to limit the service options available to POLRs and, more particularly, the meaning to be ascribed the phrase “prevailing market prices,” as utilized in Section 2807(e)(3) of the Electric Competition Act (66 Pa. C.S. §2807(e)(3)).

No issue has proven more important in recent years than the pricing of post-rate cap POLR service and, until it is resolved, any in-depth discussion of procurement strategies and models or customer education initiatives is, in many respects, academic.  For that reason, further delay in the finalization of POLR regulations will seriously impair the ability of all concerned to plan for the future and to ensure that customers are provided safe and reliable service at reasonable rates.

II. reply comments

A. PECO’s Interest In This Matter

The Electric Competition Act did not relieve electric distribution companies (EDCs) of their statutory obligation to furnish adequate, efficient, safe and reasonable service and facilities (66 Pa. C.S. §1501).  To the contrary, the Legislature, in restructuring the electric industry, specified that EDCs would continue to be responsible for safeguarding system reliability; maintaining (at a minimum) existing levels of customer service, including meter reading, complaint resolution and collections; promoting energy conservation; and assisting low income customers (66 Pa. C.S. § 2807).  In addition, the EDC, in its capacity as POLR, must acquire energy and capacity to meet the needs of customers who cannot or do not shop.

Unlike alternative electric generation suppliers (EGSs), POLRs cannot freely enter and exit the market.  Rather, they must stand ready to meet the generation-related needs of a constantly fluctuating body of customers on a 24/7 basis.  To be sure, PECO expects to be compensated for this service.  However, PECO’s overriding interest in this matter is not to seek opportunities to maximize profits on retail sales, but to ensure that whatever rules are adopted do not compromise - - and, indeed, facilitate - - its ability to provide customers safe and reliable service at a just and reasonable rate.  As previously explained in its comments in the POLR rulemaking and earlier at this docket, PECO believes that this goal is best served by (1) procuring full requirements wholesale power through a competitive and highly transparent auction process, preferably conducted on a statewide basis, and (2) allowing POLRs the flexibility to offer the pricing options their customers want.

B. Legislative Intent

Certain parties contend that the Legislature’s primary objective in restructuring the electric industry was to ensure that consumers had multiple generation suppliers from which to choose.  They would, therefore, measure success in achieving the Legislature’s goals in terms of shopping statistics (i.e., the number of entities successfully competing for retail sales), and not in terms of customer satisfaction or preference or, for that matter, absolute price levels.  Such parties further assert that the only way to assure market entry is to limit the procurement and pricing options available to incumbent utilities in their role as the default service provider.  All of this leads them to conclude that the phrase “prevailing market prices” must mean hourly prices for large customers and prices that change annually or even more frequently for smaller customers.

PECO respectfully submits that this vision of the future seriously misconstrues the history of and debate over electric restructuring in Pennsylvania.

1. The Commission’s Investigation

On April 14, 1994, the Commission launched an investigation to examine the structure, performance and role of competition in Pennsylvania’s electric utility industry.  The Commission’s action was prompted, in large part, by the substantial disparity in electric rates, both across Pennsylvania and between Pennsylvania and neighboring states.  In addition, the Commission was concerned over the perceived differential in the cost of new generation and existing retail rates.  The Commission believed that ushering in retail competition might produce lower prices than would otherwise result from continuation of the current system of regulation, thereby spurring economic development and job creation.  Simply stated, the Commission saw retail competition as a means to an end, not an end in itself.

The Commission’s investigation lasted over two years and included the filing of comments, the preparation of a detailed Staff Report, the submission of testimony, and evidentiary and public input hearings.  On July 3, 1996, the Commission forwarded to Governor Ridge and the members of the General Assembly a 50-page Report setting forth its findings and recommendations (the “July 3 Report”).  The July 3 Report provided the Governor and Legislature with a blueprint for transitioning Pennsylvania to a new era of retail electric competition and made specific proposals regarding the use of pilot programs, the phase-in of customer choice and the recovery of stranded costs.  Of particular relevance to this proceeding, the Commission, at pages 30 and 31, outlined “a mere sampling” of the “many new options for generation services” that it anticipated would be made available.  Notably, the Commission identified a variety of different options that could be offered by incumbent EDCs:

iii. From the LDU [Local Distribution Utility], purchasing electricity through the power market exchange at the average hourly price on a monthly basis.  This option will make the same market rate available to all customers without requiring significant consumer effort or knowledge.

iv. From the LDU, purchasing electricity through the power market exchange at an hourly time of use price.  With this option, consumers who are able to adjust their usage to off-peak hours can achieve even greater savings

*
*
*

vi. Through the LDU providing electricity as an aggregator.  The LDU may acquire electricity through any source of supply.  This option provides another competitor for consumers and permits existing utilities to have an equal opportunity to provide electricity to its present customers.

Later on it its Report (p. 40), the Commission suggested that EDCs utilize the transition to customer choice as an opportunity to develop and test new services and pricing arrangements:

The Commission encourages utilities to prepare tariffs which address flexible tariffs, real-time pricing, multiple location conjunctive billing, interruptible buy-through options, commodity index pricing, and other innovative proposals for all customer classes.  These developments will give customers the opportunity to ascertain their needs and have some of them met while utilities gain experience with product variations as they prepare for customer choice.
In short, when the Commission urged the General Assembly to facilitate the introduction of customer choice to Pennsylvania’s retail electric markets, it did so with the expectation that incumbent EDCs would fully participate in the new competitive regime and would not be hamstrung as to the manner in which they procured power or the services and products they could provide.

2. The Legislative Process

House Bill No. 1509 (the Electric Competition Act) was introduced in the House of Representatives on April 27, 1995 and quickly gained passage, being approved on June 12, 1995 by a vote of 203-0.  On June 19, 1995, it was referred to the Senate’s Committee on Consumer Protection and Professional Licensure, where it languished for over a year pending completion of the Commission’s investigation.  However, following issuance of the July 3 Report, a broad spectrum of interested parties, including utilities and the representatives of various consumer, public interest and power marketing groups, worked tirelessly with the Commission and Senate leadership to build consensus around legislation acceptable to all.  The end result of this collaborative process was a substantially revised bill that was passed by the Senate on November 25, 1996 and by the House later that same day.

Given the foregoing timeline, the Commission’s role in forging a consensus and the final language of House Bill No. 1509, there can be little doubt that the Legislature essentially embraced the Commission’s vision of electric competition, as laid out in the July 3, Report.

3. The Statute

If the Legislature intended to narrowly prescribe the terms of POLR pricing, it could have, and arguably would have, required EDCs to divest their generation; it could have directed them to install meters capable of registering consumption on a real-time basis; and it could have mandated hourly pricing.  In fact, the Legislature did none of those things.  To the contrary, it left generation divestiture to the discretion of incumbent utilities (66 Pa. C.S. § 2804(5)); it authorized, but did not require, the installation of enhanced metering capability (66 Pa. C.S. § 2807(a)); and it reaffirmed the Commission’s power “to approve flexible pricing and flexible rates, including negotiated, contract-based tariffs designed to meet the specific needs of a utility customer and to address competitive alternatives” (66 Pa. C.S. § 2806 (h)).

In other words, there is no evidence that the Commission or the Legislature intended to severely limit a POLR’s procurement and/or pricing options.  To the contrary, the background, history and language of the Electric Competition Act all belie that conclusion.  Moreover, by denying EDCs a level playing field, the Commission would suppress competition, not promote it.  If incumbent (POLR) suppliers can assemble generation resources and, for whatever reason, make available a lower fixed price or a more attractive multi-year service product than those offered by others, there is absolutely no reason - - and certainly no economic justification - - why consumers should be denied that option.

PECO believes that the phrase “prevailing market prices” must be construed in this broader context.  At any given point in time, there will be a number of different “prevailing” market prices.  For example, there will be a “prevailing” hourly price, but there will also be a “prevailing” price for energy to be delivered well into the future.  The Legislature implicitly recognized this by declining to specify hourly, monthly, annual or any of the other pricing models identified by the Commission in its July 3 Report.  Rather, by adopting a “prevailing market prices” approach, the Legislature intended that POLR suppliers be accorded sufficient flexibility to fashion default service rates that were neither so high as to take unfair advantage of customers who could not shop nor so low as to unfairly drive out potential competitors.  

Finally, PECO submits that the procurement of full requirements wholesale supply through an open, competitive auction process, such as PECO has proposed, avoids these concerns and, therefore, fully complies with the “prevailing market prices” standard.  Furthermore, PECO believes that the best way to mitigate future wholesale price increases is to allow EDCs, if they choose, to begin the procurement of post-2010 POLR supply now through a staggered, multi-year phase-in basis.

C. The Texas Model

Much has been made of the so-called “Texas Model.”  For those who would grade electric restructuring in terms of the number of active market participants, Texas’ experience has arguably been a success.  Indeed, according to the Texas Commission’s most recent report card, approximately 24% of all residential customers, 32% of commercial customers and 53% of industrial customers now procure power from competitive “retail energy providers” (REPs).  These robust shopping statistics, however, are somewhat misleading.

In order to jumpstart competition, the Texas Commission deliberately set the “Price to Beat” that incumbent utilities were allowed to charge at a level substantially in excess of the “prevailing” price for power and further indexed it to changes in the price of natural gas.  As a consequence, POLR rates in Texas started out well above market prices and have remained so, although the gap has recently narrowed.  This artificial restraint on POLR pricing has clearly eased market entry and has enabled REPs to exploit the situation by offering customers a “discounted” rate.  However, while REPs have no doubt benefited, those customers who cannot or will not switch suppliers (e.g., the poor and elderly) have literally “paid the price.”  Not surprisingly, the “Texas Model” has received mixed reviews, particularly in Texas.

III. CONCLUSION

PECO appreciates the opportunity to provide these Reply Comments and looks forward to continuing to work with the Commission and other stakeholders on these critical issues.

Dated:  July 20, 2006

� 	In a separate statement offered in support of the July 3 Report, Commissioner Hanger reiterated this crucial point (p. 9):


The local utility should be allowed to contract for generation services from any source and could develop a portfolio of generation services designed to minimize price while maximizing stability and reliability through fuel and contract diversity.


� 	See, e.g., “Texas Electricity Deregulation Hasn’t Aided Small Power Users,” Wall Street Journal (May 20, 2005); “Texas Rates Among Highest in Nation” Kansas City Star (March 20, 2006); “Study: Rates Are Up, Not Down,” Fort Worth Star-Telegram (March 20, 2006); “Overrated,” Texas Observer (June 30, 2006).
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