PENNSYLVANIA PUBLIC UTILITY COMMISSION

HARRISBURG, PENNSYLVANIA 17105-3265
	Proposed Modifications to the Application Form for Approval of Authority to Offer, Render, Furnish or Supply 
Telecommunica​tions Services to the Public in the Common​wealth of Pennsylvania
In Re: Implementation of the 
Telecommuni​cations Act of 1996
	
	PUBLIC MEETING: December 21, 2006

DEC-2006-FUS-0439*
Docket No. M-00960799



STATEMENT AND DIRECTED QUESTIONS

OF VICE CHAIRMAN JAMES H. CAWLEY

Before us is the Staff recommendation that solicits comments on the proposed modifications to the Application Form (PUC-377) and related instructions that are used by telecommuni​cations carriers for market entry and certification purposes within Pennsylvania.  Although I agree with the overall thrust of the Staff recommendation, I believe that it is imperative to solicit public comment to clarify certain issues.

Our procedures for adjudicating certification applications from telecommunications carriers seeking to offer intrastate services to the public within Pennsylvania date back to our Implementation of the Telecommunications Act of 1996 Orders (Implementation Orders).
  Although the Implementation Orders have served this Commission and the regulated telecommunications industry for more than ten years for the introduction and enhancement of competitive telecommunications services within the Commonwealth, the market-entry process of telecommunications competitors in Pennsylvania has not been without problems, and, in certain situations, it has taken place only after much delay and litigation costs.  This Commission should always work to simplify its regulatory processes and procedures, while striving to protect the legitimate interests and the public safety and welfare of end-user consumers of intrastate telecommunications services.  The continuously changing nature of telecommunications technologies, services, and industry structures always present us with new challenges on how to effectively and efficiently reconcile these goals.

For this purpose, I request that the parties who respond to this Tentative Order submit comments and responses to the Directed Questions in the following areas:

A.  CLEC Provisional Operating Authority and Related Procedures

I encourage the commenting parties to address the Commission’s processes and procedures relating to the grant of provisional operating authority (provisional authority) for competi​tive local exchange carriers (CLECs) seeking to enter the service areas of non-rural incumbent local exchange carriers (ILECs).  Of particular interest are the following areas:
1. Sufficiency of Interim Tariffs Filed With Application:  Under the current system, a grant of provisional operating authority allows an applicant CLEC to offer services under the terms and conditions of its Interim Tariff that accompanies its certification Applica​tion while this Application is pending before the Commission.  The comments should address to what extent the Interim Tariff should be perfected in accordance with the existing Implementation Orders and existing Commission regulations so that end-user consumers enjoy requisite regulatory protections, including those that involve basic health and safety protection requirements, e.g., availability of 911/E911 calling capabilities for end-user consumers and appropriate CLEC coordination with 911/E911 Administrators.  Similarly, the parties should address what type of continuing imperfections in an Interim Tariff can constitute valid grounds for the revocation of provisional operational authority.
2. Revocation and Restoration of Provisional Operational Authority:  The Commission and its Staff have utilized the issuance of Secretarial Letters in circumstances that involved the revocation and subsequent restoration of provisional authority.  The comments should address whether this procedure is compatible with the Implementation Orders, affords to interested applicant CLECs requisite due process protections, or whether this procedure is unduly burdensome and should be discontinued.  Assuming that the revocation and restoration of provisional authority is a necessary practice that should stay in place, address whether the Commission and its Staff should establish transparent and publicly available guidelines under which the revocation and subsequent restoration of provisional authority should be evaluated.  All comments supporting abandonment or revisions to the existing procedures should provide concrete and pragmatic alternatives to the current process.
B.  Adjudication of Protested Applications

The litigation of protested competitive telecommunications carrier applications that seek to offer services in the service areas of ILECs, and specifically in the service areas of rural ILECs, is a very lengthy process.  In addition, once the Commission reaches a decision on the market-entry applications of competitive telecommunications carriers, the same entities may also be obliged to engage in additional litigated interconnection arbitration proceedings if they do not reach a negotiated interconnection agreement with one or more ILECs.  I encourage the submis​sion of comments in the following areas:
1. Consolidated Procedures:  Address whether the Commission should revisit and revise the Consolidated Procedures for market entry and interconnection of competitive telecommunications carriers in the service areas of rural ILECs that are contained in the original Implementation Orders and in what manner.

2. Procedural Time Limitations:  Address whether the Commission, absent the agreement of the interested parties to the contrary in individual protested application adjudications, should impose time limitations for the issuance of Initial or Recommended Decisions, and, if so, what these time limitations should be.
C.  CLEC Classification

The proposed modified Application Form introduces the classification of the Competitive Local Exchange Carrier Limited to Data Services (CLEC-Data).  See generally Proposed PUC-377, ¶¶ 4, 9.B, at. 2, 4.  This classification essentially codifies past practice of the Commission where CLEC-Data entities have been certified by the Commission.  The same practice of the Commission has relieved in the past CLEC-Data entities from certain conventional voice telephony regulatory obligations and tariff requirements, including those relating to the processing of 911/E911 emergency calls.
  In view of the continuous advances in telecommunications technologies and offered services that appear to blur the boundaries between “conventional” landline CLECs and CLEC-Data entities, I encourage the submission of comments in the following areas:
1. Classification of CLECs and CLEC-Data Entities:  Address whether the proposed CLEC and CLEC-Data classification serves and can continue to serve in the foreseeable future a material need for distinguishing between applicant CLECs.  Also address whether such classification is sustainable where CLECs are increasingly utilizing networks and technologies for the provision of voice and data services other than the conventional circuit switched technologies.
2. CLEC-Data Entities’ Obligations:  Address whether the proposed CLEC-Data classification should be accompanied by a presumptive relief from certain regulatory obligations that relate to the provision of voice telecommunications services, including but not limited to the availability of 911/E911 call processing capabilities.
3. Retail and Wholesale CLEC Classification:  In view of the Commission’s recent decisions regarding Sprint Communications Company L.P. (Sprint) and Core Communications, Inc. (Core),
 should the Commission establish a Retail CLEC and a Wholesale CLEC classification rather than focusing on a CLEC and CLEC-Data classification?  The parties should also address what provisions of the Public Utility Code and federal law, including TA-96, and recent FCC decisions on 911/E911 and CALEA (Communications Assistance to Law Enforcement Agencies) support their respective positions.
It is my hope that informative comments will be submitted by interested parties in response to these directed questions, and that these comments will be of use in our deliberations on the proposed modified Application Form.  In advance, my sincere thanks to those parties who respond to these questions.
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James H. Cawley










  Vice Chairman
� In Re: Implementation of the Telecommunications Act of 1996, Order entered June 3, 1996, Order on Reconsideration entered September 9, 1996.


� Order of June 3, 1996, at 16-17, Reconsideration Order of September 9, 1996 at 12-13.





� See generally Letter-Petition of BlueStar Networks, Inc. for Waiver of Certain Tariff Requirements Pertaining to Voice-grade Service, Docket Nos. A-310862, A-310862F0002 et al., Order entered August 17, 2000, Interim Order adopted March 30, 2000, 30 Pa.B. 2436 (May 13, 2000).


� Application of Sprint Communications Company L.P. For Approval of the Right to Offer, Render, Furnish or Supply Telecommunications Services as a Competitive Local Exchange Carrier to the Public in the Service Territories of Alltel Pennsylvania, Inc., Commonwealth Telephone Company and Palmerton Telephone Company, Docket Nos. A-310183F0002AMA, A-310183F0002AMB, A-310183F0002AMC, Order entered December 1, 2006, Application of Core Communications, Inc. for Authority to amend its existing Certificate of Public Convenience and necessity and to expand Core’s Pennsylvania operations to include the Provision of competitive residential and business Local exchange telecommunications services throughout the Commonwealth of Pennsylvania, Docket Nos. A-310922F0002AmA, A-310922F0002AmB, Order entered December 4, 2006.
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