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ADVANCE NOTICE OF FINAL RULEMAKING ORDER
BY THE COMMISSION:

The Electricity Generation Customer Choice and Competition Act (the “Competition Act”), 66 Pa.C.S. §§ 2801-2812, requires the Commission to promulgate regulations defining the obligation of electric distribution companies (“EDC”) to serve retail electric customers at the conclusion of the restructuring transition periods.  On December 16, 2004, the Commission issued proposed regulations for public comment on this subject.  The public comment period concluded on April 7, 2006, and the due date for the delivery of final form regulations to the Independent Regulatory Review Commission (“IRRC”) is April 7, 2008.  This Order constitutes an advance notice of final rulemaking for which the Commission is seeking public comment.
BACKGROUND

Section 2807(e)(2) Competition Act requires the Commission to promulgate regulations governing an EDC’s obligation to serve retail customers after the conclusion of its transition period. 66 Pa.C.S. § 2807(e)(2).  This duty is often referred to as the “provider of last resort” (“POLR”) obligation.  As the Competition Act makes clear, the purpose of this obligation is to address the scope of retail electric service that must be provided to customers who either have not chosen an alternative electric generation supplier or who contracted for electric energy that was not delivered.  Section 2807(e) of the Competition Act provides several directives that the Commission must follow in its promulgation of regulations on this subject:

(2) At the end of the transition period, the commission shall promulgate regulations to define the electric distribution company’s obligation to connect and deliver and acquire electricity under paragraph (3) that will exist at the end of the phase-in period.

(3) If a customer contracts for electric energy and it is not delivered or if a customer does not choose an alternative electric generation supplier, the electric distribution company or commission-approved alternative supplier shall acquire electric energy at prevailing market prices to serve that customer and shall recover fully all reasonable costs.
 

(4) If a customer that chooses an alternative supplier and subsequently desires to return to the local distribution company for generation service, the local distribution company shall treat that customer exactly as it would any new applicant for energy service. 

66 Pa.C.S. § 2807(e)

The proposed regulations were published in the Pennsylvania Bulletin, Volume 35, No. 9, on February 26, 2005.  A 60 day comment period and 60 day reply comment period followed, the latter of which concluded on June 27, 2005.  The IRRC filed comments on this proposed rulemaking order on July 27, 2005.  

The Commission reopened the public comment period in late 2005 to address the relationship between the default service rulemaking and the Alternative Energy Portfolio Standards Act of 2004. 73 P.S. § 1648.1, et seq. (“AEPS Act”). Rulemaking Re Electric Distribution Companies’ Obligation to Serve Retail Customers at the Conclusion of the Transition Period Pursuant to 66 Pa.C.S. § 2807(e)(2), Docket No. L-00040169 (Order entered November 18, 2005). This second public comment period concluded on April 7, 2006. The IRRC stated in a letter dated May 8, 2006, that it had no additional comments, and that the due date for a final default service rulemaking had been extended to April 7, 2008.


Comments to this proposed rulemaking order were filed at this docket by the Allegheny Conference on Community Development, Allegheny Power, Amerada Hess Corporation (“Hess”),  BP Solar, Citizens for Pennsylvania’s Future (“PennFuture”), Constellation Energy (“Constellation”), Citizens Electric Company (“Citizens”), Clean Power Markets, Inc., Conservation Services Group, Inc. (“CSG”), David Boonin,  the Pennsylvania Department of Environmental Protection (“DEP”), Direct Energy, LLC (“Direct”), Dominion Retail, Inc. (“Dominion”), DTE Energy Company (“DTE”), Duquesne Light Company (“Duquesne”), the Energy Association of Pennsylvania (“EAPA”), FirstEnergy Solutions Corporation (“FirstEnergy Corporation”), FirstEnergy Operating Companies
 (“FirstEnergy Companies”), the Industrial Energy Consumers of Pennsylvania, et al.
 (“IECPA”),  Mesa Environmental Sciences, Inc. (“Mesa”), the Mid-Atlantic Power Supply Association (“MAPSA”), Morgan Stanley Capital Group, Inc. (“Morgan Stanley”), the National Energy Marketers Association (“NEMA”), the Office of Consumer Advocate (“OCA”), the Office of Small Business Advocate (“OSBA”), the PA Utility Law Project, PECO Energy Company (“PECO”), Pike County Light & Power Company (“PCLP”), PPL Electric Utilities Corporation and PPL EnergyPlus, LLC (“PPL”), PJM Interconnection, LLC (“PJM”), PPM Energy (“PPM”), PV Now, Reliant Energy, Inc. (“Reliant”), Richards Energy Group, Inc., Strategic Energy, LLC (“Strategic”), UGI Utilities, Inc. – Electric Division (“UGI”), U.S. Steel Corporation, US Wind Force, LLC, and Wellsboro Electric Company (“Wellsboro”).  Comments are available on the Commission’s public internet domain at this docket number.
SUMMARY OF CHANGES


The Commission has made significant changes to the proposed regulations issued on December 16, 2004.  We have determined that the public interest can best be served by modeling certain portions of the default service rules on our form of regulation of natural gas supply costs.  That is, there should be regular adjustments to default service rates to reflect changes in the actual, incurred costs of the default service provider (“DSP”).  This practice of regular adjustment will ensure that rates track prevailing wholesale energy prices, and that customers do not experience large changes in rates as program terms expires.  When wholesale energy prices rise over a period of several years, we find that a series of small rate increases is to be preferred to one large increase at the end of a plan’s term of service.  Reconciliation is strongly encouraged, though not mandated, in order to ensure the full recovery of the DSP’s reasonable costs.  
DSPs should consider a portfolio of energy supply products when developing their procurement plans.  A reasonable procurement strategy may include a mix of fixed term and spot market energy purchases, the use of laddered contracts, etc.  The Commission discourages the practice of procuring all needed supply for a period of service at a single point in time.  Instead, we recommend that the DSP use multiple procurements to meet its obligations and to reduce the risk of acquiring all supply at a time of unusual price volatility.
Rate design should be simplified to provide normal incentives for energy conservation and to facilitate customer choice.  This will be done through the elimination of declining blocks, demand charges, etc.  Each default service customer will be offered a single rate option, known as the Price-to-Compare (“PTC”), which will represent a blend of all generation and transmission related costs.  Rate schedules may reflect time of use pricing if the Commission separately determines that customers should have access to these options.
The Commission is mindful of the risks of being too prescriptive in its approach to this rulemaking.  Changes in markets, technology and applicable law may render an approach that is too narrowly tailored.  Accordingly, we do not attempt to dictate the exact manner by which every DSP will acquire electricity, adjust rates, and recover their costs.  The Commission is issuing a separate policy statement that contains guidelines for DSPs in the areas of procurement, rate design, and cost recovery.  Reserving some aspects of our regulation of default service to a policy statement will allow the Commission, DSPs, retail customers, and other market participants to more effectively respond to changes in retail and wholesale markets.
DISCUSSION
The Commission has reviewed each of the comments filed in this proceeding.  For purposes of this Order, we will focus on revisions to the proposed regulations and the issues raised by the IRRC in their comments of June 27, 2005.
A.
Need for Regulations

In its first comment the IRRC questioned whether the Commission was promulgating regulations too far in advance of the expiration of rate caps.  Several parties who participated in the POLR Roundtable proceeding in 2004 recommended that the Commission wait at least several more years before promulgating regulations.  These parties cautioned that changes in retail and wholesale markets might render ineffective any regulations adopted too far in advance of the end of the transition period.  The IRRC noted that additional experience, including more study of default service models in other states, and further consideration of the requirements of the AEPS Act, might benefit the Commission in preparing regulations.
We believe this issue has been resolved given the passage of time since we proposed this rule.  Five EDC generation rate caps have expired, and the remaining ones will end by December 31, 2010.  The Commission has also had the benefit of several more years to study how neighboring jurisdictions are managing POLR service and the expiration of rate caps.  The Commission now has a significantly better understanding of the impact of the AEPS Act on default service than it did in 2004.  We have also learned from the experience of several Pennsylvania EDCs who have concluded their transition periods and implemented default service plans since 2004.  Finally, the overwhelming majority of stakeholders would prefer to have regulations finalized as soon as possible. Accordingly, the Commission finds that it would be appropriate to conclude the default service rulemaking by mid-2007.  This will provide needed regulatory certainty to those EDCs preparing their first default service plans, who collectively serve the large majority of Pennsylvania ratepayers.

B.
§ 54.123. Competitive safeguards


The IRRC commented that certain proposed safeguards may improperly restrain customer choice, which is protected by Section 2807(e)(4) of the Competition Act.  We have deleted the language they identified as problematic.  The Commission will instead rely on its powers to prosecute and assess civil penalties on electric generation suppliers for violations of the Code of Conduct at 52 Pa. Code § 54.122 and other relevant regulations and statutory provisions.  Given our proposal that rates be regularly adjusted to reflect changes in market prices, we find that the risk of an EGS exploiting seasonal price variation, to the detriment of the DSP, is greatly reduced.

C.
§ 54.181. Purpose

The IRRC commented that this section should be revised to reflect that parties other than EDCs may be approved to serve as a DSP.  Any DSP, whether they are an EDC or not, is entitled to full recovery of reasonable costs.  Accordingly, the phrase “other approved entity” has been added to the last sentence of Section 54.181.   The purpose of our default service regulatory framework is expanded upon in the proposed policy statement on “Default Service and Retail Electric Markets.”

D.
§ 54.182. Definitions

The Commission received many comments on the proposed definitions and this section reflects some revisions.  Certain terms have been deleted given changes in other parts of the regulation, and new terms have been added. The IRRC provided comments on four different definitions. “Default service provider” has been modified consistent with the IRRC’s suggestion to comply with the Pennsylvania Code & Bulletin Style Manual. “Fixed rate option” and “hourly priced option” have been deleted from this section given our changes to the section on rate design and cost recovery.

New definitions have been added, including PTC, maximum registered peak load, and spot market energy purchases.  These definitions are required due to other changes to the regulations. 

E.
§ 54.183. Default service provider


The IRRC asked the Commission to explain its decision in Section 54.183(a) to require the EDC to serve as the DSP unless the Commission approves an alternative.  The IRRC observes that Section 2807(e)(1) of the Competition Act requires an EDC to assume this role while it is recovering stranded costs, but that it does not mandate that this role continue indefinitely.  This desription of the statutory language is correct.  
However, the Commission cannot assume that there will be other parties qualified to or even interested in taking on the DSP role.  There must be a DSP already in place in each territory to serve retail customers the day generation rate caps expire.  Accordingly, the Commission must pick some party to be the initial DSP.  The EDCs are the only party that currently has a certificate of public convenience to provide electric utility service in all of their particular territory.  As the holder of a certificate, the EDC cannot refuse to serve retail electric customers within its designated service territory.  The Commission cannot force another party, such as an EGS, to assume the DSP role.  Therefore, the Commission has no choice but to initially designate the EDC to assume the DSP role.  Section 2802(16) of the Competition Act clearly gives the Commission this authority:

Electric distribution companies should continue to be the provider of last resort in order to ensure the availability of universal electric service in this Commonwealth unless another provider of last resort is approved by the Commission.

66 Pa.C.S. § 2802(16).  The Commission does not interpret Section 2807(e)(2) as in any way requiring the Commission to allow an EDC to exit this function.  The Commission has been granted broad authority by the Pennsylvania General Assembly (“General Assembly”) to define the obligations of EDCs after the transition has expired, including whether they are to continue in the role of POLR or not.  Designating the EDC as the initial DSP in each service territory is a reasonable approach to take in order to ensure the availability of electric service to all customers.  Section 54.183 of these regulations identifies a process by which the DSP can be changed from an EDC to another party, as allowed by Section 2807(e)(2), when the Commission finds it to be in the public interest.  The Commission’s interpretation of the Competition Act is reasonable and consistent with the intent of the General Assembly.

In regards to Section 54.183(b), the IRRC has requested that the Commission provide more specific criteria to determine the removal of the DSP.  The Commission agrees that more specific criteria are appropriate.   This version includes proposed changes to address this issue. The Commission draws on Sections 1103, 1301, and 1501 and 2807(e)(3) of the Public Utility Code in developing these criteria.  Section 1103(a) requires that the Commission only award a certificate of public convenience when finding that utility service is necessary for the “… accommodation, convenience, or safety of the public.”  Section 1301 requires that all rates charged by a utility be “just and reasonable.”  Section 1501 requires that the conditions of public utility service “. . . be adequate, efficient, safe, and reasonable.”  Section 2807(e) finds that a DSP can only recover “reasonable” costs.  Thus, if an EDC can no longer provide default service in a safe and efficient manner, and/or in a way that reflects the incurrence of reasonable costs, the Commission may make a finding that other parties should be considered for the role.

The IRRC identified several concerns regarding Section 54.183(c).  It asked whether it would be appropriate to require an EGS or EDC to obtain a certificate of public convenience if it wished to assume the DSP role.  We now conclude that a certificate is not necessary, and have eliminated that requirement.  We have also identified criteria, similar to those in 54.183(c), for selecting from among more than one qualified parties who wish to serve as the alternative DSP.  Finally, we observe that to the extent that an alternative DSP is approved, this entity will be subject to assessments for the Commission’s regulatory expenses. 

F.
§ 54.184.  Default service provider obligations


The IRRC asked that the Commission more specifically identify what regulations and statutory provisions a DSP must adhere to. We have added these references for purposes of clarity at Section 54.184(b).

The IRRC properly raised the issue of whether an alternative DSP would have a universal service obligation.  In the event that a reassignment occurs, the incumbent EDC’s universal service obligation must be addressed.  The Commission finds that the Competition Act requires that consumer protections be maintained at the level they existed at the time of the Competition Act’s passage. 66 Pa.C.S. § 2802(10).   In Section 54.184(c), the Commission now acknowledges that if an EDC is relieved of the default service obligation, consideration will need to be given to the proper allocation of universal service responsibilities between that EDC and the replacement DSP.  Universal service programs must be maintained at the same level in the event of the reassignment of the DSP role. 
In a recent order the Commission provided guidance on the recovery of universal service program costs.  Customer Assistance Programs: Funding Levels and Cost Recovery Mechanisms, Docket No. M-00051923 (Final Investigatory Order entered December 18, 2006).  The order provides that utilities may propose a surcharge to recover the costs of these programs from residential customers.  
Even if the DSP role is reassigned, the incumbent EDC will still be providing transmission and distribution service to retail customers.  Universal service programs cover the costs of transmission, distribution and generation service.  The proper solution may be for the EDC to continue to administer and recover all costs for universal service programs.  The EDC could then reimburse the alternative DSP for whatever portion of these costs were generation related.  We are particularly interested in comments on this issue. 

G.
§ 54.185. Default service programs and terms of service


This section has been significantly revised in this Order.  Pursuant to 54.185(a), DSPs will be filing “default service programs” instead of implementation plans, and this definition has been added to Section 54.182.  Responding to the IRRC’s question on alternative DSP filings, the Commission notes that no alternative DSPs have been approved, and no requests are pending.  In the event that an alternative DSP was approved after this regulation became effective, we would expect that the alternative DSP file its program fifteen months prior to the expiration of the generation rate cap in that service territory.  If this is not possible due to the timing of the reassignment, a waiver of this provision could be sought, consistent with 52 Pa. Code § 5.43.

Section 54.185(b) has been amended consistent with the IRRC’s recommendation to identify the documentary filing regulations that must be adhered to.  Therefore we are including a reference to 52 Pa. Code § 1.1, et seq.  We are also directing the DSP to serve a copy of its default service program on any EGSs registered in the DSP’s service territory.


After reflecting on the IRRC’s and other parties comments on this issue, the Commission has revised the language of Section 54.185(c) on program duration by selecting a two to three year term for the first default service program filed after the effective date of these regulations.  The Commission has not been able to identify an optimal program duration based on its current knowledge of energy markets.  This issue has therefore been reserved to the default service policy statement, which recommends a standard duration of two years for subsequent programs.  As wholesale and retail markets change over time, the Commission will provide guidance on appropriate program durations.  If markets mature to the point where the Commission can identify the ideal program duration, this regulation will then be revised accordingly.

Section 54.185(d) of the proposed rules has been eliminated, as procurement specific requirements have been moved to the new section 54.186.  The revised 54.185(d) identifies the required elements of the default service program. The default service program will consist of three main elements:  a procurement plan for acquiring electric generation supply, an implementation plan that identifies the schedules and technical requirements of these procurements, and a rate design plan.  The program will also include documentation of compliance with the RTO requirements, a contingency plan in the event of supplier default, copies of all agreements and forms to be used in competitive solicitations, and schedules identifying generation contracts with existing customers.  

Section 54.185(e) remains largely the same in this draft.  The Commission recognizes that retail customers may benefit from the economies of scale realized by combining the procurements of more than one service territory into a single auction process.  DSPs may submit such proposals for our consideration.
The Commission is also concerned about the possibility of DSPs scheduling multiple, large procurements at the same point in time.  This might negatively impact the price of bids.  Proposed guidelines on this issue are included in the default service policy statement.  We welcome comments on how best to balance the DSP’s and suppliers’ potential benefits associated with building economies of scale versus potential complications related to suppliers having to commit a large amount of their generation portfolio at a single point in time.

Section 54.185(f) has been moved to 54.185(d)(4) and is largely unchanged.  The term ISO, which stands for Independent System Operator, has been dropped from this section as no Pennsylvania EDC is under the operational control of an ISO.  While PCLP is owned by a member of the New York Independent System Operator (“NYISO”), its transmission system is not under the NYISO’s operational control.


Section 54.185(g) has been moved to 54.185(d)(3).  Sections 54.185(h) and (i) have been deleted.  Section 54.185(j), now 54.185(d)(7) has been revised from  “long term generation contracts” to “generation contracts greater than two years” to respond to a comment from the IRRC.  Section 54.185(k), has been moved to 54.185(d)(6) and expanded to include all forms and agreements used as part of the default service implementation plan.  The inclusion of these documents has been made mandatory, consistent with the recommendation from the IRRC.
  Section 54.185(l) has been moved to 54.185(d)(5), and left largely unchanged.  Section 54.184(m), which the IRRC identified some concerns with, has been deleted.


H.
§ 54.186. Default service procurement and implementation plans

This section has been substantially revised.  We will first address the IRRC’s comments to both this section and 54.185(d) regarding the requirement for competitive procurement processes.  The IRRC and some other commentators question the need to prescribe the manner in which electricity can be procured.  The IRRC observes that Section 2807(e) does not expressly mandate that competitive bidding be used to procure electric generation supply for default service customers.  The IRRC recommends that this be modified, and that the Commission should be disinterested as to the method for procurement, so long as supply as acquired at prevailing market prices.


Initially, we must observe that we are expressly charged by the General Assembly with defining the obligation to “acquire” electricity:

At the end of a transition period, the commission shall promulgate regulations to define the electric distribution company’s obligation to connect and deliver and acquire electricity under paragraph (3) that will exist at the end of the phase-in period.

66 Pa.C.S. § 2807(e)(2) (emphasis added).  The scope of this rulemaking properly includes the acquisition of electricity.  This obligation cannot be defined without addressing the method of the acquisition.  

It is true that electric utilities do routinely acquire electricity through bilateral contracts that are not a result of competitive procurement processes.  These bilateral contracts may very well reflect “prevailing market prices.”  However, the Commission concludes that the optimal method of acquiring electricity includes a direct exposure to market forces.  This exposure can best occur either through either a competitive procurement process or through a purchase in a spot energy market managed by an RTO such as the PJM Interconnection, LLC.
  We note it is the standard practice of the Commonwealth of Pennsylvania to use competitive bidding when procuring goods or services of significant value.  62 Pa.C.S. § 101, et seq.
In considering this rulemaking, the IRRC should be cognizant of one of the key findings of the General Assembly included in the “Declaration of policy” section of the Competition Act:

Competitive market forces are more effective than economic regulation in controlling the cost of generating electricity.

66 Pa.C.S. § 2802(5) (emphasis added).  In interpreting a statute, legislative intent controls.  1 Pa.C.S. § 1921.  We find that the plain language of the Competition Act demonstrates a preference for the use of “competitive market forces” in controlling the cost of electricity.  We conclude that Section 2807(e) must be read together with the General Assembly’s declarations of policy at Section 2802.   The optimal forms of default service procurement are therefore competitive bid solicitations and spot market energy purchases.  The Commission’s interpretation of the Competition Act is reasonable and reflects the intent of the General Assembly.

However, the Commission recognizes that there may be some circumstances where a short-term, bilateral contract is necessary and appropriate.  For example, in the event that a wholesale energy supplier would default on a contract, the DSP would need to acquire replacement supply.  We would not want to limit the DSP to acquiring electricity in only the spot market.  In that situation, one or more bilateral contracts of 1-3 months may be appropriate until a permanent solution could be achieved.  To the extent a DSP believes an exception to the procurement standard is required, a petition for waiver may be filed pursuant to 52 Pa. Code § 5.43.
Section 54.186 has been significantly revised as to form and content.  Section 54.186(a) provides that supply will be acquired consistent with Commission approved default service procurement and implementation plans.  Section 54.186(b) identifies procurement plan standards, some of which are new to this version.  This includes the requirement to use competitive procurement processes or spot market energy purchases only.  Procurement plans should have the objective of obtaining the lowest, reasonable price.  Given our recent experience with PCLP, we recognize that small DSPs have a greater challenge in attracting the interest of wholesale energy suppliers.  Accordingly, they are directed to consider the benefits of coordinating their procurements with other DSPs.  Section 54.156(b)(1), relating to affiliate participation, has been moved to Section 54.156(b)(5). 
Section 54.156(b)(2) has been moved to 54.156(c)(1) in this version with few changes.  In responding to the IRRC’s questions regarding bid evaluation criteria, we are revising this to “price-determinative bid evaluation criteria.”  It is our expectation that the energy suppliers who submit the lowest priced bids, providing they have met all bidder qualification criteria, will be awarded generation contracts by the DSP.  

The original 54.156(c) has been deleted and 54.186(d) has been moved to new 54.186(c)(3).  Consistent with the IRRC’s and other parties’ recommendation, third party oversight is now a mandatory part of this process.  Guidelines for selecting a third party evaluator are addressed in more detail in the default service policy statement.

The original 54.186(f) has been deleted and its substance is addressed in the revised 54.188.  The original 54.186(g), regarding contingency plans, has been deleted as being too prescriptive.  Section 54.186(h) has been moved to 54.186(c)(5).  Additional guidelines regarding confidentiality of information are addressed in the default service policy statement.

I.
§ 54.187. Default service rate design and the recovery of reasonable costs


This section has been significantly revised.  After reviewing the many comments on this issue, the Commission concluded that its approach to rate design and cost recovery was too prescriptive.  Therefore, this section has been revised to provide more flexibility to DSPs and the Commission to manage the default service obligation.  Additional guidelines on rate design and cost recovery are included in the default service policy statement.  

Many commentators believed that the proposed version of 54.187(a) was overly complex, or simply incorrect in its design.  The IRRC also had many questions about this section.  We agree that this is one of the more technically complex issues of this rulemaking.  In the revised Section 54.187(a), the Commission limits its finding to the requirement that the default service rate should represent a blend of all generation and transmission related costs.
We have removed the language mandating fixed rate options and hourly rates for certain customer classes from Section 54.187(b), (c), and (d).  Section 54.187(b) now provides that each customer will have a single rate option, which will be called the Price-to-Compare.  The use of a PTC will enable customers to make more informed choices regarding whether or not to seek service with an EGS. 
In order to provide normal incentives for conservation, and to reflect the actual cost of energy, we have revised Section 54.187(c).  The revised language will have the effect of eliminating “declining blocks” from rate schedules.  Some EDC rate schedules currently provide that the rate charged per kWh declines once the customer uses a certain amount of electricity in a given month, such as 1000 kW.  This provision would require those rate designs to be eliminated.

Section 54.187(d) provides additional guidance on the allocation of cost elements.  The PTC shall be designed to recover all default service costs for an average member of a customer class.  Default service costs shall not be recovered through the distribution rate, and distribution costs may not be recovered twice as a result of any reallocation that occurs as a result of this rulemaking.   The default service policy statement provides guidelines on the proper allocation of costs between generation and distribution rates.  The Commission’s expectation is that distribution rates will be examined in each EDC’s next rate case or a special cost allocation proceeding to resolve the issue of embedded costs.  


Sections 54.187(e) and (f) address the issue of cost reconciliation.  Consistent with the comments of the IRRC, Section 54.187(e) has been revised to include a reference to the Commission’s alternative energy regulations at Chapter 75.  Cost-recovery mechanisms for alternative energy are being specifically addressed in a pending rulemaking at Docket L-00060180.
  


In Section 54.187(f) the Commission provides that a DSP may propose cost-reconciliation as part of its default service program.  The Commission now concludes that reconciliation of default service costs may be necessary, and in fact is more desirable, to enable the DSP to “. . . recover fully all reasonable costs” so that the PTC reflects market prices.  66 Pa.C.S. § 2807(e)(3).  If the DSP wishes to utilize a cost reconciliation mechanism, the default service policy statement provides guidelines on this subject.  The original Section 54.187(h), which included a prohibition on reconciliation, has therefore been removed.

Section 54.187(g) requires the DSP to include demand side response and management rates in their default service program if the Commission has mandated that such rates be available.  The Commission is studying this topic as part of a pending investigation into conservation, energy efficiency, and demand side response.
 Consistent with the IRRC’s suggestion, we have included a definition of demand side response and demand side management by reference to an existing definition found at Section 1648.2 of the AEPS Act, 73 P.S. § 1648.2.

Sections 54.187(h),  (i) and (j) represent major revisions to the rulemaking.  Specifically, the Commission finds that the PTC should be adjusted on a regular basis as opposed to remaining fixed for the entire duration of a program.  This is consistent with a recommendation made by the IRRC that rates have some variability to reflect market prices.  The frequency of this PTC adjustment would be dependent on the customer class.
  For residential and small business customers, rates will be adjusted at least every quarter.  For large business customers, the PTC will be adjusted at least every month.  DSPs have the discretion to propose more frequent adjustments in their program filings.

As stated earlier, this approach is similar to our regulation of natural gas supply costs.  The purchased gas cost rate for most natural gas distribution companies is adjusted quarterly to reflect changes in their incurred costs of supplying customers.  52 Pa. Code § 53.64(i)(5).  When wholesale market prices move higher, rates increase.  When prices decline, rates are reduced.  Having regular adjustments allows the utility to collect its costs immediately, and not incur additional costs associated with trying to recover the difference between costs and revenues all at one time.  If gas customer rates were not adjusted quarterly, the annual reconciliation process could demonstrate larger divergences between costs incurred and revenues received.  Overall costs would be higher, as more interest would need to be paid either by the utility or customers in reconciling costs and revenues.  Pennsylvania’s residential gas customers, most of whom are also customers of EDCs, are well accustomed to having their gas rate adjusted quarterly.   We expect that retail electric customers can manage quarterly adjustments as well.


In both this rulemaking and the accompanying policy statement, the Commission is encouraging DSPs to acquire a portfolio of generation supply products.  Rather than simply procuring all generation at one time for the entire duration of the program, DSPs should consider a mix of fixed-term and spot market energy purchases, laddered contracts, and the use of both supply and demand resources.  The Commission recognizes the risks posed by the practice of procuring all generation supply for the entire duration of a program at a single point in time.


PCLP’s last default service filing is a case in point.  PCLP procured all of its default service supply for 2006-2007 through an auction held in October of 2005, approximately two months after Hurricane Katrina severely disrupted wholesale energy markets and the nation’s energy infrastructure.  As a result of very high prices in wholesale markets, PCLP’s average customer experienced a total bill increase of about 75% on January 1, 2006, which included a generation rate increase of about 129%.  Because all energy was acquired at one point in time, PCLP’s default service rate for the entire two year program was locked in and reflected the market price of the day of the auction.  Even though wholesale energy prices retreated substantially from their late 2005 and early 2006 peaks, PCLP’s high default service rate was not reduced.

This is in marked contrast to the experience of retail customers of PCLP’s parent company, Orange & Rockland Utilities, Inc. (“O&R”), whose territory lies just across the state line in New York.  For the same time period covered by PCLP’s plan, Orange & Rockland was utilizing a portfolio approach, whereby it was acquiring supply through a mix of fixed-term contracts and spot market energy purchases.  The costs O&R incurred to serve its default customers therefore changed over time in response to changes in wholesale market prices.  O&R’s retail customers are charged a “market supply charge” which changes every month.  While O&R’s market supply charge increased in October of 2005, it declined in subsequent months as wholesale energy prices retreated.
  PCLP’s customers did not benefit from the decline in wholesale energy prices as their rate was set in advance for a two year period. 
In this rulemaking and the default service policy statement, the Commission is encouraging DSPs to take an approach similar to O&R’s.   This would include the use of multiple fixed-term contracts and spot market energy purchases.  Laddering of contracts should also be considered.  This is a departure from some of the recent POLR filings where the entire supply was provided pursuant to one or more fixed-term contracts.  A small step was taken in this direction in the recent Pennsylvania Power Company default service plan, where energy was procured for a seventeen month period in two separate auctions. 
In arriving at this decision, we find that there is simply too much risk associated with procuring all supply at a fixed rate for the entire duration of the program.  When a price is locked in and wholesale rates move lower, customers will experience what PCLP customers have dealt with over the past few years. When wholesale energy prices increase above a fixed rate, customers may experience sharp, unplanned increases when the program expires (e.g., the experience of many customers in this region, including Maryland, when generation rate caps set during a time of lower wholesale energy prices expired). 

 Fixed default service rates for prolonged periods are also detrimental to the development of retail markets in Pennsylvania.  For example, EGSs have simply not been able to compete with the below market rates offered by EDCs during the generation rate cap period.  Customer choice is largely nonexistent outside the territory of Duquesne, the only large EDC whose generation rate cap has expired.
  A PTC that is fixed for long periods of time, and that does not adjust to changes in wholesale energy prices, will stifle competition.  We believe customers will receive the lowest rates when multiple EGSs are competing for their business, as is the case for any good or service that consumers need.  
If DSP rates are fixed at below market prices for prolonged periods, EGSs will not be able to make price attractive offerings to customers.  Instead, customers will be left with no readily available alternative to the DSP’s rate when it eventually is adjusted to reflect the market price.  The PCLP experience will be repeated again and again.  If EGSs know that the PTC will be adjusted consistent with the DSP’s incurred costs as wholesale markets change, they will invest more time and money in establishing a presence in Pennsylvania, and marketing their service to customers.  Customers will then have greater opportunity to choose among suppliers and realize savings.
This is not to say that customers should be deprived of the opportunity to obtain a fixed price for generation service.  We have concluded that the public interest will be served, in the form of lower rates over the long term, if the default service rate is regularly adjusted to reflect changes in default service costs as they occur.  In this regulatory environment, EGSs will respond by entering the market in greater numbers, and if there is a significant demand for these types of rates, offer them.
  We caution, however, that such price certainty does not come without increased costs for the customer.  A retail rate that cannot be adjusted over a significant period of time in response to changes in wholesale energy markets will reflect a risk premium, whether offered by a DSP or an EGS.

J.
§ 54.188. Commission review of default programs and rates

Section 54.188 has been revised to reflect the introduction of new terms such as default service program, etc.  The review period standard has been moved from the Section 54.186(f)(2) to 54.188(d) in this version.  Some parties commented that the proposed review period was too long and open-ended, and may detrimentally affect the prices bid by suppliers. The IRRC, in comments to the prior version of 54.186(f)(2) recommended reducing the review period from “no less than” to “no more than” 3 business days.  The Commission agrees with these comments, and believes the period can be reduced.  Accordingly, the Commission is reducing its review period from “no less than three business days” to no more than “one business day.”  The Commission provides additional guidelines on this issue in the default service policy statement.  

We have clarified Section 54.188(d) to state that while the result of a solicitation may be deemed approved if not formally rejected within one business day, this does not represent the end of the Commission’s oversight.  Should information subsequently come to the attention that the DSP failed to adhere to the approved plan, that the DSP disclosed confidential information to an affiliate, or that one or more bidders engaged in fraud, collusion, bid rigging, price fixing or other unlawful acts the Commission would investigate and seek appropriate remedies.  

We agree with the IRRC that procurement plans should be reviewed to ensure that their design will result in reliable supply of electric at market prices with the incurrence of reasonable costs.   The default service policy statement includes guidelines for DSPs intended to help achieve this goal.


We are declining to adopt the IRRC and some other commentators’ suggestion that we lengthen the default service case timeline from six to nine months.  The Commission has adjudicated several default service cases, including the Pennsylvania Power Company’s most recent filing, within a six month period.  We believe that with the issuance of final regulations, greater consistency among filings, and the experience that will come with each case, the Commission, DSPs, and other parties will become more efficient in the filing and review of default service programs.  Where more time is truly necessary, particularly with initial filings, the DSP can petition for a waiver or modification of the six month standard pursuant to 52 Pa. Code § 5.43.


Section 54.186(e) provides more structure for the review and approval of the initial rates that will take effect at the beginning of a default service program.  The revised regulations establish a standard that should result in customers receiving notice of new rates within a reasonable period of time, and more opportunity to consider other options, including service with an EGS.

Section 54.186(f) now addresses standards for tariff filings required by our decision to require regular adjustment of the Price to Compare.  Section 54.186(g) has been eliminated as unnecessary and duplicative.  A provision for the waiver of Commission regulations is already in place at 52 Pa. Code § 5.43.
K.
§ 54.189. Default Service Customers and the Standards for Transferring Customer Accounts to Default Service Providers


The Commission has made no substantive changes in this section.  We agree with the IRRC that limitations on choice are inappropriate and contrary to the provisions of the Competition Act.  We find that by providing for regular rate adjustments that track changes in market prices, any incentives to game the system through frequent changes in suppliers is greatly reduced.  References to regulatory provisions have been added for clarity.
CONCLUSION


The Commission welcomes public comments on all revisions to the proposed default service regulations. We emphasize that parties should use this opportunity to focus on the revisions to the proposed rule, and not to revisit issues already addressed in previously submitted comments. We look forward to preparing and delivering a final form regulation to the IRRC after we have reviewed these comments; THEREFORE, 
IT IS ORDERED:

1.
That the Secretary shall deposit this Order and Annex A with the Legislative Reference Bureau for publication in the Pennsylvania Bulletin.  


2.
That the contact person for this rulemaking is Shane M. Rooney. Alternate formats of this document are available to persons with disabilities and may be obtained by contacting Sherri Delbiondo, Regulatory Coordinator, Law Bureau, 717-772-4597.


3. 
An original and fifteen copies of any written comments referencing the docket number of this advance notice of final rulemaking shall be submitted by March 2, 2007 to the Pennsylvania Public Utility Commission, Attn.: Secretary, P.O. Box 3265, Harrisburg, PA, 17105-3265.  Reply comments shall be submitted by March 23, 2007.  To facilitate the timely posting of comments to the Commission’s public internet domain, comments should also be submitted by electronic mail to Shane Rooney at srooney@state.pa.us.  Attachments may not exceed three megabytes.

BY THE COMMISSION,

                                                         James J. McNulty,

                                                         Secretary
(SEAL)
ORDER ADOPTED:  February 8, 2007
ORDER ENTERED:  February 9, 2007

ANNEX A

TITLE 52.  PUBLIC UTILITIES

PART I.  PUBLIC UTILITY COMMISSION

Subpart C.  FIXED SERVICE UTILITIES

CHAPTER 54. ELECTRICITY GENERATION

CUSTOMER CHOICE

Subchapter A. CUSTOMER INFORMATION

*   *   *   *   *

§ 54.4. Bill format for residential and small business customers.

*   *   *   *   *


(b) The following requirements apply only to the extent to which an entity has responsibility for billing customers, to the extent that the charges are applicable.  The [provider of last resort] default service provider will be considered to be an EGS for the purposes of this section. Duplication of billing for the same or identical charges by both the EDC and EGS is not permitted.

*   *   *   *   *

§ 54.5. Disclosure statement for residential and small business customers

*   *   *   *   *


(b) The EGS shall provide the customer written disclosure of the terms of service at no charge whenever:

*   *   *   *   *



(3) Service commences from a [provider of last resort] default service provider.


(c) The contract's terms of service shall be disclosed, including the following terms 
and conditions, if applicable:

*   *   *   *   *



(9) The name and telephone number of the [provider of last resort] default service provider.

*   *   *   *   *


(h) If the [provider of last resort] default service provider changes, the new [provider of last resort] default service provider shall notify customers of that change, and shall provide customers with their name, address, telephone number and Internet address, if available.
§ 54.6. Request for information about generation supply.


(a)
EGSs shall respond to reasonable requests made by consumers for information concerning generation energy sources.

*   *   *   *   *



(2)
The [provider of last resort] default service provider shall file at the 
Commission the annual licensing report as required by the Commission’s 
licensing regulations in this chapter and shall otherwise comply with 


paragraph (1).

Subchapter B.  ELECTRIC GENERATION SUPPLIER LICENSING

§ 54.31.  Definitions.

*   *   *   *   *


[Provider of last resort] Default service provider – [A supplier approved by the Commission under section 2807(e)(3) of the code (relating to duties of electric distribution companies) to provide generation service to customers who contracted for electricity that was not delivered, or who did not select an alternative electric generation supplier, or who are not eligible to obtain competitive energy supply, or who return to the provider of last resort after having obtained competitive energy supply]  The incumbent EDC within a certificated service territory or a Commission approved alternative default service provider.
*   *   *   *   *
§ 54.32. Application process.
*   *   *   *   *


(h)
An EDC acting within its certificated service territory as a [provider of last resort] default service provider is not required to obtain a license.
*   *   *   *   *

§ 54.41. Transfer or abandonment of license.

*   *   *   *   *


(b) A licensee may not abandon service without providing 90 days prior written notice to the Commission, the licensee's customers, the affected distribution utilities and [providers of last resort] default service providers prior to the abandonment of service. The licensee shall provide individual notice to its customers with each billing, in each of the three billing cycles preceding the effective date of the abandonment.
*   *   *   *   *
Subchapter E.  COMPETITIVE SAFEGUARDS

*   *   *   *   *

§ 54.123. Transfer of customers to default service. 


The following standards shall apply to the transfer of a retail customer’s electric generation service from an EGS to a default service provider within the meaning of § 54.182:


(a)
An EGS shall not transfer a retail customer from its electric generation service to the default service provider without the consent of the default service provider, except in the following situations:



(1)
Upon Commission approval of the abandonment, suspension or 
revocation of an EGS license, consistent with §§ 54.41 and 54.42 (relating to 
transfer or abandonment of license and license suspension; license revocation).



(2)
Upon nonpayment by a retail customer for services rendered 


by the 
EGS.



(3)
To correct an unauthorized or inadvertent switch of a retail 
customer’s account from default service to an alternative EGS’s service, consistent 
with 52 Pa. Code § 57.177 (pertaining to customer dispute procedures).


(4)
Upon the normal expiration of contracts.

(b)
An EGS may initiate transfers in the above situations through 
standard electronic data interchange protocols.


(c)
The Commission may impose a penalty for every retail customer transferred to default service in violation of § 54.123, consistent with 66 Pa.C.S. §§ 3301-3316 (relating to violations and penalties).

Subchapter G.  DEFAULT SERVICE

§ 54.181. Purpose.  


This subchapter implements § 2807(e) of the Electricity Generation Customer Choice and Competition Act, 66 Pa.C.S. §§ 2801-2812, pertaining to an EDC’s obligation to serve retail customers at the conclusion of the restructuring transition period.  These regulations ensure that all retail customers who do not choose an alternative EGS, or who contract for electric energy that is not delivered, have access to generation supply at prevailing market prices.  The EDC or other approved entity shall fully recover all reasonable costs for acting as a default service provider of electric generation supply to all retail customers in its certificated distribution territory.   

§ 54.182.  Definitions. 


The following words and terms, when used in this subchapter, have the following meanings, unless the context clearly indicates otherwise:


Alternative energy portfolio standards – A requirement that a certain percentage of electric energy sold to retail customers in the Commonwealth of Pennsylvania by EDCs and EGSs be derived from alternative energy sources, as defined in the Alternative Energy Portfolio Standards Act, 73 P.S. § 1648.1, et seq.

Commission – The Pennsylvania Public Utility Commission.


Competitive bid solicitation process – A fair, transparent, and non-discriminatory process by which a DSP awards contracts for electric generation supply to qualified suppliers who submit bids.

Default service –  


(i) Electric generation supply service provided by a default service provider to a retail electric customer who is not receiving generation service from an EGS.

(ii) Electric generation supply service provided pursuant to a Commission approved default service plan.


Default service implementation plan – The schedule of competitive bid solicitations and spot market energy purchases, all technical requirements, and all related forms and agreements.

Default service procurement plan – The electric generation supply acquisition strategy the DSP will utilize in satisfying its default service obligations, including the manner of compliance with the alternative energy portfolio standards requirement.

Default service program – A filing submitted to the Commission by the DSP that identifies a procurement plan, an implementation plan, a rate design to recover all reasonable costs, and all other elements identified at § 54.185.

DSP – Default service provider – The incumbent EDC within a certificated service territory or a Commission approved alternative supplier of electric generation service.

Default service rates – The rates billed to default service customers resulting from compliance with a Commission approved default service program.

EDC – Electric Distribution Company – This term shall have the same meaning as defined in 66 Pa.C.S. § 2803.


EGS – Electric Generation Supplier – This term shall have the same meaning as defined in 66 Pa.C.S. § 2803. 


FERC – The Federal Energy Regulatory Commission.

Maximum registered peak load - The highest level of demand for a particular customer, based on the PJM Interconnection, LLC, peak load contribution standard, or its equivalent, and as may be further defined by the EDC tariff in a particular service territory.

Prevailing market prices – Prices that are available in the wholesale market at particular points in time for electric generation supply. 
PTC – Price-to-compare – The rate charged to a retail electric customer by the DSP for default service. 


Retail customer or retail electric customer – These terms shall have the same meaning as defined in 66 Pa.C.S. § 2803.


RTO – Regional transmission organization – A FERC approved regional transmission organization.

Spot market energy purchase – The purchase of an electric generation supply product in a FERC-approved real time or day ahead energy market.
§ 54.183.   Default service provider. 


(a)
The DSP shall be the incumbent EDC in each certificated service territory, except as provided for pursuant to § 54.183(b).


(b)
The DSP may be changed by one of the following processes:

(1) 
An EDC may petition the Commission to be relieved of the default service obligation.
(2)
An EGS may petition the Commission to be assigned the default service role for a particular EDC service territory.

(3)
The Commission may propose through its own motion that an EDC be relieved of the default service obligation.  
(c)
The Commission may reassign the default service obligation to an alternative DSP if it finds it to be necessary for the accommodation, safety and convenience of the public. Such a finding would include an evaluation of the incumbent EDC’s operational and financial fitness to serve retail customers, and its ability to provide default service under reasonable rates and conditions.  In such circumstances, the Commission will announce through an order a competitive process to determine the alternative DSP.  


(d)
When the Commission finds that an EDC should be relieved of the default service obligation, the competitive process for the replacement of the default service provider shall be as follows:

(1)
Any entity that wishes to be considered for the role of the alternative DSP shall file a petition pursuant to 66 Pa.C.S. § 2807(e)(3).


(2)
Petitioners shall demonstrate their operational and financial fitness 
to serve and their ability to comply with all Commission regulations, orders and 
applicable laws. 



(3)  
If no petitioner can meet this standard, the incumbent EDC shall be 
required to continue the provision of default service.
(4)  
If more than one petitioner meets the standard provided in § 54.183(d)(2), the Commission shall approve the DSP best able to fulfill the obligation in a safe, cost-effective, and efficient manner ,consistent with 66 Pa.C.S. §§ 1103, 1501, and 2807(e).
(5)
Any petitioner that is approved to act as an alternative DSP shall comply with all applicable provisions of the Public Utility Code, regulations, and any conditions imposed in approving the petition to act as an alternative DSP.
§ 54.184.   Default service provider obligations.


(a)
A DSP shall be responsible for the reliable provision of default service to all retail customers who are not receiving generation services from an EGS within the certificated territory of the EDC that it serves.  

(b) 
A DSP shall comply with the Public Utility Code, 66 Pa.C.S. 101, et seq., and 52 Pa. Code § 1.1, et seq. to the extent that such obligations are not modified by this subchapter or waived pursuant to 52 Pa. Code § 5.43 (pertaining to waiver of Commission regulations).

(c)  
A DSP shall continue the universal service and energy conservation programs in effect in the EDC’s certificated service territory or implement, subject to Commission approval, similar programs consistent with the provisions of the Electricity Generation Customer Choice and Competition Act, 66 Pa.C.S. §§ 2801-2812.  The Commission will determine the allocation of these responsibilities between an EDC and an alternative DSP when an EDC is relieved of its DSP obligation.
§ 54.185.  Default service programs and periods of service.


(a)
A DSP shall file a default service program with the Secretary’s Bureau no later than fifteen months prior to the conclusion of the currently effective default service plan or Commission approved generation rate cap for that particular EDC service territory, unless the Commission authorizes another filing date.   Thereafter, the DSP shall file its programs consistent with schedules identified by the Commission. 

(b)
Default service programs shall comply with all Commission regulations pertaining to documentary filings at 52 Pa. Code § 1.1, et seq. (pertaining to rules of administrative practice and procedure), except when modified by this subchapter.  The DSP shall serve copies of its default service program on the Pennsylvania Office of Consumer Advocate, Pennsylvania Office of Small Business Advocate, the Commission’s Office of Trial Staff, EGSs registered in the service territory, and the RTO in whose control area the default service provider is operating.   Copies shall be provided upon request to other EGSs.

(c)
The first default service program shall be for a period of two to three years, or for a period necessary to comply with § 54.185(d)(4), unless another period is authorized by the Commission.  Subsequent program terms will be determined by the Commission.

(d)
A default service program shall include the following elements:

(1) 
A procurement plan identifying the DSP’s electric generation supply acquisition strategy for the period of service.  The procurement plan should also identify the means of satisfying the minimum portfolio requirements of the Alternative Energy Portfolio Standards Act, 73 P.S. § 1648.1, et seq., for the period of service. 
(2)
An implementation plan that identifies the schedules and technical requirements of all competitive bid solicitations and spot market energy purchases, consistent with § 54.186. 
 (3)
A rate design plan that will recover all reasonable costs of default service, including a schedule of rates, rules and conditions of default service in the form of proposed revisions to its tariff.  
(4)
Documentation that the program is consistent with the legal and technical requirements pertaining to the generation, sale and transmission of electricity of the RTO or other entity in whose control area it is providing service.  The default service procurement plan’s period of service shall align with the planning period of that RTO or other entity.

(5)
Contingency plans to ensure the reliable provision of default service in the event a wholesale generation supplier fails to meet its contractual obligations.
(6)
Copies of any agreements or forms to be used in the procurement of electric generation supply for default service customers.  This shall include all documents utilized as part of the implementation plan, including supplier master agreements, request for proposal documents, credit documents, and confidentiality agreements. Where applicable, the default service provider shall use standardized forms and agreements that have been approved by the Commission.

(7)
A schedule identifying all generation contracts of greater than 2 years in effect between a DSP, where it is the incumbent EDC, and retail customers in that service territory.  The schedule should identify the load size and end date of the contracts.


(e)
The Commission may, following notice and opportunity to be heard, direct that some or all DSPs file joint default service programs to acquire electric generation supply for all of their default service customers.  In the absence of such a directive, some or all DSPs may jointly file default service programs or coordinate the scheduling of competitive bid solicitations to acquire electric generation supply for all of their default service customers. A multi-service territory procurement and implementation plan shall comply with § 54.186.

§ 54.186. Default service procurement and implementation plans.


(a)
A DSP shall acquire electric generation supply at prevailing market prices for default service customers in a manner consistent with procurement and implementation plans approved by the Commission.


(b)
A DSP’s procurement plan shall adhere to the following standards:


(1)
The procurement plan should be designed to acquire electric generation supply at prevailing market prices to meet the DSP’s anticipated default service obligation at the lowest reasonable long-term costs.  
(2)
DSPs with loads of 50 MW or less shall evaluate the cost and benefits of joining with other DSPs or affiliates in contracting for electric supply.  
(3)
Procurement plans may include solicitations and contracts whose duration extends beyond the program period.

(4)
All electric generation supply should be acquired either through competitive bid solicitation processes, spot market energy purchases, or a combination of both.

(5)
The DSP’s supplier affiliate may participate in any competitive bid solicitation process utilized as part of the procurement plan subject to the following conditions:

(i)  The DSP shall propose and implement protocols to ensure that its supplier affiliate does not receive an advantage in either the solicitation and evaluation of competitive bids, or any other aspect of the implementation plan.  
(ii) The process shall comply with the codes of conduct promulgated by the Commission at § 54.122 (relating to code of conduct).

(c)
A DSP’s implementation plan shall adhere to the following standards:

(1)  Any competitive bid solicitation process utilized as part of the default service implementation plan shall include:




(i)  A bidding schedule.




(ii)  A definition and description of the power supply products on 



which potential suppliers shall bid.




(iii)  Bid price formats.




(iv)  The time period during which the power will need to be 




supplied for each power supply product.




(v)  Bid submission instructions and format.




(vi)  Price-determinative bid evaluation criteria.




(vii) Relevant load data, including the following:





(A) Aggregated customer hourly usage data for all retail 




customers.





(B) Number of retail customers.





(C) Capacity peak load contribution figures by rate schedule.





(D) Historical monthly retention figures by rate schedule. 




(E) Estimated loss factors by rate schedule.





(F) Customer size distribution by rate schedule.

(2)
The default service implementation plan shall include fair and non-discriminatory bidder qualification requirements, including financial and operational qualifications, or other reasonable assurances of any supplier of electric generation services’ ability to perform.
(3)
Any competitive bid solicitation process utilized as part of the implementation plan shall be subject to monitoring by the Commission or an independent third party evaluator selected by the DSP in consultation with the Commission.  Any third party evaluator shall operate at the direction of the Commission.  Commission staff and any third party evaluator involved in monitoring the procurement process shall have full access to all information pertaining to the competitive procurement process, either remotely or where the process is administered.  Any third party evaluator retained for purposes of monitoring the competitive procurement process shall be subject to confidentiality agreements identified in § 54.185(d)(6).


(4)
The DSP and/or third party evaluator shall review and select winning bids procured through a competitive bid solicitation process in a non-discriminatory manner based on the price determinative bid evaluation criteria set forth consistent with § 54.186(b)(2)(vi).

(5)
The bids submitted by a supplier in response to any competitive bid solicitation process shall be treated as confidential pursuant to the confidentiality agreement approved by the Commission pursuant to § 54.185(d)(6). The DSP, the Commission, and any third party involved in the administration, review or monitoring of the bid solicitation process shall be subject to this confidentiality provision.

(d)
The DSP may petition for modifications to the approved procurement and implementation plans in the event of material changes in wholesale energy markets to ensure the acquisition of sufficient supply at prevailing market prices.  The DSP shall monitor changes in wholesale energy markets to ensure that its procurement plan continues to reflect the incurrence of reasonable costs, consistent with 66 Pa.C.S. § 2807(e)(3).
§ 54.187.  Default service rate design and the recovery of reasonable costs.


(a)
The costs incurred for providing default service shall be recovered through a default service rate schedule.  This rate schedule shall be designed to recover fully all reasonable costs incurred by the DSP during the period default service is provided to customers, based on the average cost to acquire supply for each customer class.
(b)
Except for rates available consistent with 54.187(f), each default service customer shall be offered a single rate option, which shall be identified as the PTC.  
(c)
The PTC charged to default service customers shall not decline with the increase in kWh of electricity used by a default service customer in a billing period.

(d) 
The PTC shall be designed to recover all default service costs, including all generation, transmission, and other default service cost elements, incurred in serving the average member of a customer class.  An EDC’s default service costs shall not be recovered through the distribution rate.  Costs currently recovered through the distribution rate, which are reallocated to the default service rate, shall not be recovered through the distribution rate.
(e)
A DSP shall use an automatic energy adjustment clause, consistent with 66 Pa.C.S. § 1307 and 52 Pa. Code § 75.1, et seq. (pertaining to alternative energy portfolio standards), to recover all reasonable costs incurred through compliance with the Alternative Energy Portfolio Standards Act, 73 P.S. §1648.1, et seq.

(f)
A DSP may use an automatic energy adjustment clause, consistent with 66 Pa.C.S. § 1307, to recover prudently incurred non-alternative energy default service costs.  

(g)
The default service rate schedule shall include rates that correspond to demand side response and demand side management programs, as defined at 73 P.S. § 1648.2,  if the Commission mandates such rates pursuant to its authority under 66 Pa.C.S. § 101, et seq.

(h)
Default service rates shall be adjusted on a quarterly basis, or more frequently, for all customer classes with a maximum registered peak load up to 25 kW, in order to ensure the recovery of costs reasonably incurred in acquiring electricity at prevailing market prices and to reflect the seasonal cost of electricity.  DSPs may propose alternative divisions of customers by maximum registered peak load to preserve existing customer classes.

(i)
Default service rates shall be adjusted on a quarterly basis, or more frequently, for all customer classes with a maximum registered peak load of 25 kW to 500 kW, in order to ensure the recovery of costs reasonably incurred in acquiring electricity at prevailing market prices and to reflect the seasonal cost of electricity.  DSPs may propose alternative divisions of customers by maximum registered peak load to preserve existing customer classes.


(j)
Default service rates shall be adjusted on a monthly basis, or more frequently, for all customer classes with a registered peak load of equal to or greater than 500 kW in order to ensure the recovery of costs reasonably incurred in acquiring electricity at prevailing market prices and to reflect the seasonal cost of electricity. DSPs may propose alternative divisions of customers by registered peak load to preserve existing customer classes.

(k) 
When a supplier fails to deliver electric generation supply to a DSP, the DSP shall be responsible for acquiring replacement electric generation supply consistent with its Commission approved contingency plan.  When necessary to procure electric generation supply before the implementation of a contingency plan, a DSP shall acquire supply at prevailing market prices and shall fully recover all reasonable costs associated with this activity.  In this circumstance, the prevailing market price will be the price of spot market energy purchases in FERC approved energy markets. The DSP shall follow acquisition strategies that reflect the incurrence of reasonable costs, consistent with 66 Pa.C.S. § 2807(e)(3), when selecting from the various options available in these energy markets.

§ 54.188.  Commission review of default service programs and rates.


(a)
 A default service program will initially be referred to the Office of Administrative Law Judge for further proceedings as may be required.  


(b)
The Commission will issue an order within six months of a program’s filing with the Commission on whether the default service program demonstrates compliance with this subchapter and the provisions of the Electricity Generation Customer Choice and Competition Act, 66 Pa.C.S. §§ 2801-2812.  

(c)
Upon entry of the Commission’s final order, the DSP shall acquire generation supply for the period of service in a manner consistent with the terms of the approved procurement and implementation plans consistent with the standards identified at § 54.186. 

(d)  
Upon receiving written notice, the Commission will have one business day, to approve or disapprove the results of each competitive bid solicitation process utilized by the DSP as part of its procurement plan.  If the Commission does not act within one business day, the results of the process will be deemed approved. The Commission will not certify or otherwise approve or disapprove a DSP’s spot market energy purchases made as part of its procurement plan.  The Commission will monitor the DSP’s adherence to the terms of the approved default service program and all provisions of the Electricity Generation Customer Choice and Competition Act, 66 Pa.C.S. §§ 2801-2812.  The Commission may, in its discretion, initiate an investigation regarding the DSP’s implementation of its default service program and, at the conclusion of such investigation, order such remedies as may be lawful and appropriate.  

(e)
The DSP shall adhere to the following procedures in obtaining approval of default service rates and providing notice to default service customers:

(1)
The DSP shall provide all customers notice of the initial default service rates and terms and conditions of service either 60 days before their effective date, or 30 days after bidding has concluded, whichever is sooner, unless another time period is approved by the Commission.  The DSP shall also provide written notice to the named parties identified in § 54.185(b) containing an explanation of the methodology used to calculate the price for electric service.
(2)
After the initial steps of a default service procurement and implementation plan are completed, the DSP shall file with the Commission tariff supplements designed to reflect, for each customer class, the rates to be charged for default service.  The tariff supplements shall be accompanied by supporting documentation adequate to demonstrate adherence to the procurement plan approved by the Commission, the procurement plan results and the translation of those results into customer rates.

(3)
A customer or party identified in § 54.185(b) may file exceptions to the initial default service tariffs within 20 days of the date the tariffs are filed with the Commission.  The exceptions shall be limited to whether the DSP properly implemented the procurement plan approved by the Commission and accurately calculated the rates.  The Commission will resolve any filed exceptions by order.  Notwithstanding any filed exceptions, the Commission may allow the default rates to become effective pending the resolution of those exceptions.    
(f) 
The DSP shall submit tariff supplements on a quarterly or more frequent basis, consistent with § 54.187 (f) and (g),  to revise default service rates to ensure the recovery of costs reasonably incurred in acquiring electricity at prevailing market prices.  The DSP shall provide written notice to the named parties identified in § 54.185(b) of the proposed rates at the time of these tariff filings.   A customer or the parties identified in § 54.185(b) may file exceptions to the default service tariffs within 20 days of the date the tariffs are filed with the Commission.  The exceptions shall be limited to whether the DSP has properly implemented the procurement plan approved by the Commission and accurately calculated the rates.   The DSP shall post the revised PTC for each customer class within one business day of its effective date to its public internet domain to enable customers to make an informed decision about electric generation supply options.
§ 54.189.  Default service customers.


(a) 
At the conclusion of an EDC’s Commission approved generation rate cap, all retail customers who are not receiving generation service from an EGS shall be assigned to the Commission approved default service program in that service territory.


(b)  
A DSP shall accept all applications for default service from new retail customers and retail customers who switch from an EGS, if the customers comply with all Commission regulations pertaining to applications for service, including those at 52 Pa. Code § 56.1, et seq. (pertaining to standards and billing practices for residential customers)

(c)  
A DSP shall treat a customer who leaves an EGS and applies for default service as it would a new applicant for default service.


(d)  
A default service customer may choose to receive its generation service from an EGS at any time, if the customer complies with all Commission regulations pertaining to changing generation service providers at 52 Pa. Code § 57.1., et seq. (pertaining to electric service).

(e) 
A DSP may not charge a fee to a retail customer that changes its generation service provider in a manner consistent with Commission regulations.
CHAPTER 57. ELECTRIC SERVICE

Subchapter M: STANDARDS FOR CHANGING A CUSTOMER’S

ELECTRICITY GENERATION SUPPLIER

*   *   *   *   *

§ 57.178. [Provider of Last Resort] Default service provider.

 
This subchapter does not apply when the customer's service is discontinued by the EGS and subsequently provided by the [provider of last resort] default service provider because no other EGS is willing to provide service to the customer.

*   *   *   *   *

� Pennsylvania Power Company, the Pennsylvania Electric Company, and the Metropolitan Edison Company.


� The Industrial Energy Consumers of Pennsylvania, the Met-Ed Industrial Users Group, the Penelec Industrial Customer Alliance, the Philadelphia Area Industrial Energy Users Group, and the PP&L Industrial Customer Alliance. 


� The Commission has initiated a separate proceeding to develop standardized request for proposal forms and supplier master agreements at Docket M-00061960. 


� We remind the IRRC that most Pennsylvania EDCs have wholesale energy supplier affiliates with substantial generation assets.  Permitting the routine use of bilateral contracts would allow an EDC to negotiate a contract with its affiliate, with all the potential risks and conflicts of interest this would entail.  Requiring competitive procurements largely eliminates the risk that an EDC’s wholesale energy affiliate would be given some preference in the procurement of default service supply. 


� In its most recent POLR filing, at Docket P-00072247, Duquesne proposes to eliminate declining blocks and demand charges for all customers by 2010.


� Implementation of the Alternative Energy Portfolio Standards Act of 2004, Docket L-00060180 (Proposed Rulemaking Order entered July 25, 2006).


� Investigation of Conservation, Energy Efficiency Activities, and Demand Side Response by Energy Utilities and Ratemaking Mechanisms to Promote Such Efforts, Docket No. M-00061984 (Order entered October 11, 2006).  	


� Consistent with suggestions made by the IRRC and other commentators, we are giving the DSP some flexibility in determining the divisions of customers to preserve existing rate schedules.


� O&R’s price to compare for the last few years can be viewed at http://www.oru.com/energyandsafety/energychoice/newyork/orupricetocompare.html


� The experience of Duquesne shows that retail markets can work.  Duquesne’s territory has the highest rate of customer choice in Pennsylvania. See � HYPERLINK "http://www.oca.state.pa.us/Industry/Electric/elecstats/instat.htm" ��http://www.oca.state.pa.us/Industry/Electric/elecstats/instat.htm�.  Its overall retail electric rates remain 15% below what they were when the Competition Act was passed in 1996. http://www.puc.state.pa.us/general/pdf/Thomas_Stmt_OSA0203_081904.pdf.


� In support of this assertion we refer to the OCA’s residential gas customer shopping guide, dated January 5, 2007.  One year, fixed price contracts for residential customers are currently available in the service territories of Columbia Gas, Dominion Peoples, and UGI Utilities, Inc. – Gas Division.
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