BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

	Rulemaking to Amend the Provisions of 52 Pa. Code, Chapter 56 to Comply with the Provisions of 66 PA.C.S., Chapter 14; General Review of Regulations
	Docket No. L-00060182


COMMENTS OF  THE CONSUMER ADVISORY COUNCIL TO THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

INTRODUCTION

These comments are submitted by the Consumer Advisory Council (Council) to the Pennsylvania Public Utility Commission in response to the Advance Notice of Proposed Rulemaking (ANOPR) entered by the Commission on December 4, 2006 at Docket No. L-00060182 and published in the Pennsylvania Bulletin on December 16, 2006. The Council submits these Comments in furtherance of its responsibility to advise the Commission upon matters relating to the protection of consumer interests as those interests are affected by the Commission’s exercise of its jurisdiction as provided by law (52 Pa. Code § 91.2. Purposes of the Council.) 
The proposed rulemaking, which will entail amendments mainly to the provisions of 52 Pa. Code, Chapter 56, (Standards and Billing Practices For Residential Utility Service) to comply with the Provisions of 66 PA.C.S., Chapter 14 (Responsible Consumer Protection Act) is of the utmost importance to the interests of Commonwealth consumers. 
GENERAL STATEMENT
 Although, in a number of specific instances, Chapter 14 specifically modifies or supersedes provisions or procedures contained within Chapter 56, nevertheless, the two chapters share common policy objectives of achieving equity in payment and collection and of maintaining residential service.  Chapter 14 specifically seeks to “ensure that service remains available to all customers on reasonable terms and conditions.” 66 Pa. C. S. § 1402(3), while providing a mechanism that will provide protections against rate increases for timely paying customers resulting from other customers’ delinquencies by eliminating opportunities for customers capable of paying to avoid the timely payment of utility bills.”   The statement of purpose and policy of Chapter 56 states:

This chapter establishes and enforces uniform, fair and equitable residential utility service standards governing eligibility criteria, credit and deposit practices, and account billing, termination and customer complaint procedures. This chapter assures adequate provision of residential utility service, to restrict unreasonable termination of or refusal to provide that service and to provide functional alternatives to termination or refusal to provide that service. Every privilege conferred or duty required by this chapter imposes an obligation of good faith, honesty and fair dealing in its performance and enforcement. This chapter will be liberally construed to fulfill its purpose and policy and to insure justice for all concerned. (§ 56.1.) 

The Council, as a result of monitoring monthly termination figures, the Cold Weather Survey Reports and the Biennial Report of the Commission to the General Assembly and the Governor
, is greatly concerned that during the two year period between the enactment of Chapter 14 and the ANOPR we have observed alarmingly high levels of:

· Residential service terminations, 

· Households which do not have a safe central source of heat in winter, and 
· Vacant dwellings in winter subsequent to service termination. 
We therefore recommend that in enacting regulations, the common purposes of the two Chapters – ensuring the availability of service while providing equity and protection to responsible ratepayers and to low-income consumers - must be considered as the guiding goals of the regulation. 
1. Rules That Apply To Victims With A Protection From Abuse (PFA) Order And To Customers Of Steam Heating, Wastewater And Small Natural Gas Companies.
The Council supports the proposal of the Commission to create a separate chapter to address residential customers of steam heating utilities, wastewater utilities, small natural gas distribution utilities, water utilities’ winter termination activity, and victims with a PFA order who are specifically excluded from Chapter 14 provisions. It is appropriate and sound public policy to specifically and clearly designate the regulations which apply to this group of utilities and their customers as well as to victims of violence who possess a Protection from Abuse (PFA) order. However, the Council recommends that the Commission ensure that those individuals, such as PFA Order holders, whom the Chapter 14 legislation sought to protect, are not relegated to lower standards of protection than those under Chapter 14. It should be specifically stated that the utility must apply the standard of greatest protection to these victims of violence.  For example, low-income PFA holders should have automatic winter termination protection as well as the ability to have a nurse practitioner notify a utility of a medical emergency.  

2.  Previously Unbilled Utility Service.
The Council supports the Commission proposal to establish a four-year limit on billings for previously unbilled service resulting from a billing error, meter failure, leakage that could not reasonably have been detected, from loss of service, or for four or more consecutive estimated bills. This proposal is consistent with other sections of the regulations such as § 56.35 and the record maintenance requirements found at § 56.202 
Because previously unbilled utility service is typically not the result of consumer fault, the required payments for previously unbilled service should not subject to the constraints and limitations which apply under Chapter 14 sections 1403 and 1405 concerning “payment agreements”.  For example, an individual who enters into a payment plan with a utility for previously unbilled service should have the option of utilizing §56.14 if that is more favorable and  should clearly not be subject to a limitation of only one agreement as contemplated within section 1405 (d).
In some cases, such as when the previously unbilled service was the result of a failure of the utility to abide by current Commission regulations or policies, as for example in the case of a failure of a utility to get a meter reading within a six month time period, the Commission should incorporate into regulation, its present practice such as in the case of Robinson v. Philadelphia Gas Works , F-01039065 (March 24, 2004) of  providing to customers a 20% discount on the  previously unbilled amount. 
3. Credit Standards
The Council supports the Commission proposal to clarify acceptable applicant identification requirements. However, the Council suggests that any mandatory requirement upon an individual to supply a social security number would be contrary to general law. Although the provision of such a number may be beneficial, it cannot be required. The Council therefore recommends that an individual have the option of using alternate and reasonable forms of identification if available and, if such information is not available, then an affirmative statement, subject to later documentation, should be immediately accepted to begin the process of service connection without delay. 
The Council recommends that the Commission not adopt a ‘company-by-company’ tariff approach for the use of developing credit scoring methodologies. The Council proposes that a state-wide regulatory standard be adopted by the Commission to ensure equality of treatment throughout the Commonwealth. Should a company choose to employ credit scoring as a basis to assess a deposit, at minimum, such a standard should require:

1. The use of credit scoring methodologies and services which are specifically appropriate to utility industry practice;  

2. The specific setting of a range of scores which would act as a pre-requisite to the ability of a company to request a deposit; and 
3. A notification to the consumer in writing of the credit score, the facts upon which it is based, and of the right of a consumer to dispute the facts upon which it is based and to file an informal complaint with the Commission; 

The Council supports the use of the mortgage, deed or lease as the                                                                           standard permitted method of establishing the identity for liability of a third party who is not a named customer of the company. Any other method proposed to be utilized by the company to establish liability should be subject to prior approval of the Commission only after the receipt of public comment. 
In accord with our position regarding previously unbilled utility service, the Council supports the Commission proposal to include a four-year statute of limitations on assignments of liability arising from obligations resulting from service furnished in the name of another individual. 
4. Payment Period For Deposits.
The Council appreciates the invitation by the Commission for comments concerning proposed regulations to address the confusion which has arisen as a result of the of section 1404 language regarding security deposits. Because the requirement to pay security deposits to multiple utilities acts as a barrier to receipt or to reconnection of utility service for many individuals with limited economic resources, the issue is of vital importance. The Commission must take particular care to ensure that the Chapter 14 public policy purpose of “ensuring that service remains available to all customers on reasonable terms and conditions” is not thwarted by the imposition of security deposit requirements that may exceed the specific requirements of Chapter 14. We note that one and two years following the effective date of Act 201 the cold weather surveys have revealed high numbers of households without a safe central source of heat and we are greatly concerned that the imposition of inappropriate security deposit requirements may be extending the periods of service deprivation and endangering the health and welfare of many Pennsylvania households.
 We therefore advise the Commission of our recommendation that security deposit requirements be interpreted as liberally as possible.
In contrast to the proposal contained in the ANOPR, which continues to adopt payment standards developed in accordance with the prior 60 day payment period contained in Chapter 56, we believe that the language of 1404 (h) requires new regulations which permit the payment of the security deposit over a 90 day time period. The Council strongly recommends that the Commission adopt, consistent with the language of the Section 1404(h), new clearly articulated regulations providing for a simple to understand and straightforward security deposit payment schedule for all  customers (applicants), not served by PGW, who desire reconnection: 
1. Security deposits, when required, should be permitted to be paid, in installments, over the full 90 day period permitted; 

2. Security deposits, when required, should be permitted to be paid in equal installments: 25% initially, 25% after 30 days, 25% after 60 days and 25% at 90 days;

3. Service reconnection should not be delayed based on non-payment of a security deposit if the applicant/customer has paid the initial 25% installment.
Since Chapter 14 is silent on rules for collecting deposits from existing customers who are required to pay a security deposit, the process should be consistent with the newly enacted regulations as recommended above and the full 90 days installment payment process of 4 equal payments of 25% should be permitted.

5. Termination of Service

The Council strongly agrees with the Commission that termination of service can have serious consequences, not only for the customers immediately affected but also for neighbors and the surrounding community. We are mindful of the more than a quarter of a million service terminations by regulated companies each year since the enactment of Chapter 14
 and wholeheartedly support the Commission in its determination to fulfill its duty to protect the health and safety of all citizens of the Commonwealth. We believe such an approach is in keeping with the mandate of Chapter 14 to ensure that service remains available to residential consumers on reasonable terms and conditions. To that end, the Council specifically supports the following Commission proposals: 

1. Maintenance of   §56.83 to the extent consistent with Chapter 14;

2. Maintenance of the distinction between “user without contract” and “unauthorized user” as determined by the Commission in the first Implementation Order;

3. Creating an interaction of the dispute procedures with the termination procedures and continuing to stay termination during pending the resolution of the dispute;
4. Maintenance of   §56.94 procedures prior to termination as unchanged by Chapter 14. 

6 Winter Termination Procedures
Winter termination rules at §1406 (e) dramatically change prior Commission policy and practice. On the one hand, the General Assembly established a clear and unequivocal prohibition against termination of low-income customers (250% of poverty outside of PGW and 150% for PGW) from December 1 through March 31 of each year: 

Unless otherwise authorized by the commission, after November 30 and before April 1, an electric distribution utility or natural gas distribution utility shall not terminate service to customers with household incomes at or  below 250% of the federal poverty level except for customers whose actions conform to subsection (c)(1).  Pa. C. S.  § 1406 (e) (1) [emphasis added].
 On the other hand, utilities may now implement winter terminations of those households not within the low-income category without prior Commission review and approval. This dramatic change creates the need for the Commission to carefully review its regulations concerning winter terminations.
The Council supports the Commission proposals to align Chapter 14 and Chapter 56 by eliminating the distinction between heat and non-heating accounts in order to align §56.100 with Chapter 14 in recognition that the statute no longer makes such  a distinction;

In regard to the Commission’s proposal that utilities be required to report to the Commission anytime they are aware of a death following a termination of utility service where it appears that the death may be linked to the lack of utility service, the Council strongly supports the thrust and purpose of the recommendation but believes it needs to be strengthened. 
Unfortunately, utility termination-related deaths and serious injuries are a tragic reality. These may occur as a result of fire, hypothermia, hyperthermia, asphyxiation or other causes. They may also occur to visitors within the household and to neighbors. Although much attention is justifiably and properly focused on termination-related deaths, the responsibility of the Commission to protect the health and welfare of Pennsylvania citizens is one which requires a broader data base beyond just death-related incidents. We therefore recommend including “serious injuries” within the report.
Reporting an event only if and when a utility becomes ‘aware’ of it sets an indefinite and unreliable standard. The Council recommends that the Commission require utilities to develop a specific plan to ensure that they obtain current and comprehensive information from reliable sources within their service territory such as fire departments, health clinics, or hospitals.

Finally, although this issue has been included in Appendix A under Winter Termination Procedures, termination-related deaths and serious injuries may occur at any time and should be reported year-round. 

The Council strongly supports the Commission proposal to revise the winter survey provisions found at§ 56.100(4) and (5)) to require updates throughout the winter. The Council recognizes that since the enactment of Act 201 there have been a troubling number of utility consumers who enter the winter without a source of safe central heating service. Many others have vacated their residences subsequent to the termination. It is critically important that the Commission be apprised regularly  throughout the winter of  how many homes are without heat related service, are using alternate and potentially unsafe alternate forms of space heating and how many homes continue to be vacant subsequent to termination. This is consistent with the obligation of the Commission to protect the health and welfare of Commonwealth residents and to fully develop the Biennial Report to the General Assembly and Governor Pursuant to Section 1415. The Council proposes that the survey be initially reported to the Commission on December 15 and updated on February 1 and March 1 of each year. The Council is further concerned that the Commission is without  essential critical information  necessary to its role in monitoring  and assisting households reconnect to utility service. We therefore recommend that winter survey information should be collected from any residence terminated or reconnected within 2 years of the survey. Specific notation should be made if there is an indication that a residence has not received service for six months or more. The Council believes that the following language and purpose contained within §56.100 (4):  … utilities shall…. attempt to make post-termination personal contact with the occupant or a responsible adult at the premises and in good faith attempt to reach an agreement regarding payment of any arrearages and restoration of service, is consistent with Chapter 14 and that winter service restoration is of the highest importance. To that end the Council recommends that attempts at service restoration be made at each Cold Weather Survey contact and that as part of its report the utility should certify to the Commission that it has determined:

· whether the occupants have  been offered  enrollment into the utility’s CAP program,

· whether the occupants are eligible to receive  a LIHEAP grant  and whether that grant has been  applied to the household account,

· whether the occupants are eligible to receive  a hardship grant and if such grant has been applied to the household account,

· whether any of the occupants are eligible to receive a medical certification.

Consistent with the Council position that the Commission be in receipt of sufficient information to determine accurately the number of homes without safe central heat related service and in accord with the intent of Chapters 14 and 56 to promote continued winter utility service, the Council recommends that the survey include all households terminated within the past two years who have not been reconnected. Therefore, in addition to non-payment, households terminated for safety, meter non-access and other reasons should be included in the survey. 
The Council considers that the clear intent of the General Assembly, as articulated in the statutory prohibition of §1406 (e) against service termination of the low-income after November 30 and prior to April 1 of each year, must be rigorously enforced to prevent winter termination related residential tragedies. Regulations which prohibit the issuance of a termination notice to any household protected from winter termination by Chapter 14 should be promulgated. 
7. Emergency Medical Procedures

As in the case of the prohibition against winter terminations of low-income households, Act 201§ 1406(f) contains an absolute requirement that utilities must stay termination of service when a customer  or a member of the customer’s household   has  a medical condition which will be aggravated by loss of service:
Medical Certification.--a public utility shall not terminate service to a premises when a licensed physician or nurse practitioner has certified that the customer or a member of the customer's household is seriously ill or afflicted with a medical condition that will be aggravated by cessation of service…..
In addition, section §1406(e) (2) (iii) specifically prohibits winter terminations of any PGW customer whose household income is 150% to 250% of the Federal Poverty Income Guidelines and who has obtained a medical certification, in accordance with Commission rules.
The Commission maintains the authority and responsibility to promulgate new regulations, rules, or procedures consistent with Act 201.  The Council recommends that the Commission, in adopting rules consistent with Act 201 §1406(f), emphasize the importance of the medical emergency provisions in safeguarding health and welfare. The Council therefore recommends that: 
· The time period for the medical certificate protection should be based upon the medical impairment of the particular individual as stated by the physician. An arbitrary protective limitation of 30, 60 or ninety days would be inconsistent with both the letter and intent of the Act;

· The emergency medical rules add “nurse practitioner” to “physician” as someone authorized to provide certification of the medical condition and this should be incorporated into the rules at §§56.111-118.
· Medical Certificate payment arrangements are to be considered equitable payment arrangements consistent with §§56.116 and 56.118 which refer to equitable payments in context of medical certification.. These arrangements may be reviewed by the Commission in the event of a dispute concerning adherence to the concepts of equitable payments contained within §56.97. Such equitable arrangements are necessary in order to assure continuity of service to households where termination would impact persons who are ill or who have medical conditions which would be aggravated by loss of service. To fail to do this would permit the companies to fail to equitably negotiate a payment plan and then deprive the Commission of the ability to review payment terms which have not been equitably negotiated.  

· The Commission should affirm that there is no arbitrary maximum time limit on the duration of a medical certification of 90 days. As long as customers continue to make equitable payments in accord with Sections 56.97 or 56.116 they should be entitled to receive continued utility service.  

· The Commission should affirm that equitable payment arrangements based on a medical certificate are not payment agreements entered into under §1405 and not subject to the limitations imposed by that section.

· The Council believes that the statutory protection intended to be afforded to an individual with a medical certificate is so significant that a utility should be required in all cases, other than the lapsing of the certificate based upon its expiration as a result of the cessation of the illness, to petition the Commission using the procedures at § 56.118 if the company will no longer be providing protection from service termination. It is respectfully submitted that the salutary and essential life preserving importance of maintaining medical certification protection, as provided by Act 201 is of far greater priority and importance than a prior regulatory concern to “clarify, simplify and remove excessive and burdensome requirements from the parties dealing with our Bureau of Consumer Services”.    
8. Commission Informal Complaint Procedures

The Council supports the Commission proposal that §56.163 be amended to include the imposition of a standard upon the utility to  respond to consumer informal complaints filed at the Commission and supports the proposal that the general time  standard be 30 days.  For informal complaints where the customer’s service has been terminated, we support the proposal of a five-day standard.  

The Council supports the proposal to clarify the role of the Commission in establishing payment agreement restoration terms for customers whose service has been terminated and supports the proposal to embody the terms of the Reconsideration of Implementation Order of October 27, 2005 (M-00041802F0002) into rules.

The Council further agrees that the Commission can and should address Customer Assistance program-related disputes including but not limited to issues like billing, eligibility requirements and default as part of the Commission’s obligation at § 2203(8) and 2804(9) to ensure that the utility’s CAP is operated in a cost-effective manner through compliance with its approved CAP plan, including the proper calculation of a participant’s CAP payment amount.  

The Council acknowledges that §1405(c) prohibits the Commission from negotiating or approving a payment agreement based upon CAP Rates.  However, the Commission proposal to apply that restriction to any balance that reflects application of CAP program rates and also to any account balance comprised of both CAP rates and standard rates extends that prohibition beyond the legitimate intent of Act 201. The effect of such a policy would deprive any individual not currently on a CAP who had been on CAP at any time in the past from ever receiving a Commission approved or negotiated payment agreement. The receipt of CAP rates at one time should not have the punitive effect of barring an individual no longer on CAP and currently subject to traditional utility tariff rates from applying for a payment agreement.

The Council recommends that the Commission establish, by regulation, the ability of a consumer to lodge an informal complaint through any form of communication capable of being received by the Commission. Such forms should at a minimum include, letter, telephone, fax, e-mail and use of any available Commission technology such as InfoMap. The use by the consumer to file an informal complaint should not be subject to imposition of a filing fee.

9. Restoration of Service

The Council supports the Commission proposal to incorporate a four year statute of limitations on determinations of liability for service.  This four-year statute of limitations reflects the same time restrictions found in other sections of the regulations such as  § 56.35 and the record maintenance requirements found at § 56.202.  In addition, this would reflect the four-year limit found at 66 Pa. C.S.A. § 1312.   

The Council further supports the Commission in its goal to “ensure equitable and nondiscriminatory liability determinations.” However the Council is concerned that the Commission proposal to require “utilities to include in their tariffs the procedures and standards the utility will use to determine whether an applicant or customer has previously resided at a property and whether an applicant or customer is responsible for an unpaid account balance per § 1407(d) and (e) and specify the means for providing acceptable proof of such” will not lead to a statewide system of consistency, equity and clarity. The standard to be used to determine liability in such cases should be articulated beforehand by the Commission within a regulation that is generally available and subject to receive consistent interpretation. Company by company tariff insertions will not meet this test. §1407(e) states that “[a] public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the Commission.”  The Council recommends that the Commission set the standards to be used in selecting the consumer credit reporting service and that, in all cases, other then when based upon ‘mortgage, deed, or lease”, the utility must provide to the consumer a written statement of the facts upon which the utility is relying to assess liability. Prior to the assessment of liability by the company, the consumer should be given the opportunity to present facts in contradiction. In all cases the consumer should be provided the opportunity to file a dispute and to receive service pending the resolution of that dispute. 
The Council supports the Commission proposal to incorporate the service restoration time frames stated in § 1407(b) into § 56.191 and to clarify that the timeframes refer to “calendar” days and hours as opposed to “business” days and hours and that they are contingent upon what time of the year it is when the customer or applicant has met all applicable restoration conditions.  The Council supports the proposal that if the customer satisfies all restoration requirements at any time from December 1 through March 31 that the 24 hour reconnection timeframe found at § 1407(b)(2),  be applied regardless of when the termination of service occurred.     

10.   Reporting requirements.

The Council supports extending the monthly collections data reporting requirements specified at § 56.231 to also include Class A water utilities.  We agree that water utility rates have increased significantly since this section was first promulgated and concerns with collection issues in the water industry are now sufficient to amend this section to include major water utilities.  

The Council further supports the proposal  to  revise §56.231 to incorporate the Interim Guidelines for Residential Collections Data Reporting Requirements of the Electric, Natural Gas and Water Distribution Companies in Accordance with the Provisions of Chapter 14 at § 1415 as contained in the Final Order of July 24, 2006 re: Biennial Report to the General Assembly and Governor Pursuant to Section 1415 (M-00041802F0003).
As stated above, in response to Appendix Issue 6, the Council recommends that utilities be required to report to the Commission anytime they are aware of a death or serious injury following a termination of utility service where it appears that the death or serious injury may be linked to the lack of utility service,
11. Additional Comments To Assist The Commission
Section 56.172.Time for filing- provides for 20 days in which to initiate a notice of written intention to appeal from a decision of the Bureau of Consumer Services, however the section is silent as to any time period in which to file the formal complaint sent by the Secretary’s Bureau. The Council recommends the incorporation into §56.172 of a time period in which to file a formal compliant after the mailing of the forms by the Secretary’s Bureau. The Council would recommend that a thirty day period be set. 
Section 56.173 Formal complaint procedures other than appeals from
mediation decisions of the Bureau of Consumer Services. Subsection (4) provides for an appeal to the Office of Administrative Law Judge by the filing of a "report". The Council recommends that this ’report” which is treated like a decision should be called a “decision”.

56.174 Post hearing procedures Formal complaint procedures for appeals from mediation decisions of the Bureau of Consumer Services. Sub-section (7) provides for the filing of exceptions and a ruling, by the presiding officer (the special agent) on exceptions.  The Council recommends that this two-step process, of exceptions and then an appeal, be eliminated, as it has in cases addressed by Administrative Law Judges, and the exceptions should be directed to the Commission. 
Waldron v. Philadelphia Electric Company, C-77100047, This Commission Order adopted March 14, 1980, has set the standard for establishing a prima facie case and the burden of proof in billing cases regarding metering disputes. The Council recommends that these standards be incorporated into the rules. 
 Respectfully submitted,
____________________________

Joseph Capozzolo, Chairperson, Consumer Advisory Council 

Dated: February 12, 2007

�  Monthly Termination Figures  compiled by the Bureau of Consumer Services presented to the Council; Pennsylvania Public Utility Commission Cold Weather Survey Reports December 15, 2005, February 1, 2006, December 15, 2006, February 1, 2007 and Pennsylvania Public Utility Commission First Biennial Report to the General Assembly and the Governor Pursuant to Section 1415-Implementation of Chapter 14, December 14, 2006.





� Pennsylvania Public Utility Commission, Cold Weather Surveys of December 15, 2005, February 1, 2006, December 15, 2006, and February 1, 2007. 


�  283, 326 service terminations in 2005 and 251, 365 service terminations in 2006. 
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