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A.
INTRODUCTION

Columbia Gas of Pennsylvania, Inc. (“Columbia”), by and through its attorneys, submits its comments in response to the Commission’s Advanced Notice of Proposed Rulemaking Order (“ANOPR”), entered on December 4, 2006, and Appendix A attached thereto.  Columbia appreciates this opportunity to provide its input to the Commission’s amendments to 52 Pa. Code Ch. 56 (“Chapter 56”) to comply with 66 Pa.C.S. Ch. 14 (“Chapter 14”), as mandated by the General Assembly in Section 6 of Act 201.
In addition to the comments provided herein, Columbia commends to the Commission’s attention and consideration the comments submitted by the Energy Association of Pennsylvania (“EAPA”).
B.
SCOPE OF CHAPTER 56 REVISIONS

At the outset of these comments, Columbia wishes respectfully to suggest that, at this juncture, the Commission limit its focus to Chapter 56 revisions that are necessary to comply with the mandate in Section 6 of Act 201 to amend Chapter 56 to comply with the provisions of Chapter 14.  In Section 6, the General Assembly mandated that the Commission “shall” amend Chapter 56 to comply with Chapter 14.  Section 6 also provided that the Commission “may promulgate other regulations”, but the promulgation of such other regulations was specifically limited “to administer and enforce 66 Pa.C.S. Ch. 14.”  The General Assembly prohibited the promulgation of such regulations from delaying the implementation or effectiveness of Chapter 14.  The title of Chapter 14, “Responsible Utility Customer Protection”, and the declaration of policy in § 1402 frame the purpose of the task assigned by the General Assembly in Act 201, Section 6 – amend Chapter 56 regulations to: (1) decrease amounts of unpaid bills; (2) protect timely paying customers against rate increases resulting from other customers’ delinquencies; (3) eliminate opportunities for customers capable of paying to avoid the timely payment of public utility bills; (4) increase timely collections, and; (5) ensure that service remains available to all customers on reasonable terms and conditions.
In the ANOPR, The Commission has invited commentators to “use this opportunity to address other issues as well” and “to raise any matters or issues that they feel we have overlooked or missed, including the need to revise Chapter 56 sections unrelated to Chapter 14.” (ANOPR at 5, 6)  This general invitation is at odds with the General Assembly’s specific directive in Section 6 to amend Chapter 56 to comply with Chapter 14.  The General Assembly’s declaration of policy at 66 Pa.C.S. § 1402 should guide this process.
The Commission has previously recognized that where a rulemaking involves proposed regulations with a wide variety of subjects, “breaking the rulemaking down into more manageable rulemakings will be in the best interests of expediency and common sense.” Proposed Rulemaking to Review and Rescind all Obsolete and Excessive Rules and Regulations, Docket No. L-950103, Order Entered December 19, 1995.  While revisions to Chapter 56 to account for developments outside of the scope of Chapter 14 may well be worthy of this Commission’s consideration, the necessary revisions to Chapter 56 that the General Assembly mandated to comply with Chapter 14 are broad enough to merit separate consideration.
The Commission’s invitation to raise other issues is unlimited in scope and may result in participants either raising matters of contention that detract from the task at hand or attempting to revisit the wisdom of the General Assembly’s enactment of Chapter 14.
  Implementation of the General Assembly’s clear mandates in Act 201 should not be lumped together with the necessarily muddled consideration of contentious issues that are certain to arise when stakeholders with opposing interests are invited to set an agenda.  In fact, to the extent that parties attempt to introduce Chapter 56 revisions that do not serve to bring Chapter 56 into compliance with Chapter 14 or that serve to curtail the protections afforded to utilities under Chapter 14, consideration of such issues may run afoul of the General Assembly’s specific directive that the promulgation of regulations “shall not act to delay the implementation or effectiveness of this Chapter.” Act 201, § 6.  Columbia urges the Commission to consider revisions to Chapter 56 that have not been mandated by Act 201 in another proceeding to be opened only after the implementation of Chapter 56 revisions that are directly related to Chapter 14 has been completed.

In the ANOPR, the Commission suggested that Chapter 56 regulations should be revised to address technological advances that have occurred since the most recent revision of Chapter 56. (ANOPR at 5)  Columbia submits that technological advances are more appropriately addressed in the context of a policy statement rather than in an amendment to regulations, since a policy statement is quicker to implement and regulations can be rendered moot by frequent technological advances that were not, and could not have been, considered in a rulemaking.  More importantly, Chapter 14 was not concerned with technological advances and this extraneous issue should not be taken up during the process of Chapter 56 revisions that have been mandated by the General Assembly in Section 6 of Act 201.
C.
COMMENTS REGARDING ANOPR APPENDIX A

For its comments regarding the specific issues raised in Appendix A to the ANOPR, Columbia will address each of those issues in the order that they appear in that Appendix.
1.  Rule that apply to victims with a protection from abuse (PFA) order and to customers of steam heating, wastewater and small natural gas companies.


Columbia takes no position regarding whether Chapter 56 or a separate chapter will apply to customers of steam heating, wastewater, and small natural gas companies.  With respect to victims with a PFA order, Columbia supports the comments of the EAPA that the amended Chapter 56 should apply, with exceptions for victims with a PFA order noted in the appropriate provisions.  Additionally, the definitions under 52 Pa. Code § 56.2 should be amended to include a definition of a PFA order that specifies that such an order must have issued from a court pursuant to 23 Pa.C.S. Ch. 61.
2. Previously unbilled utility service.
Act 201, Section 4 listed twenty-five sections of Chapter 56 that were superseded by Chapter 14.  The regulation addressing previously unbilled utility service under Section 56.14 was not included in that list.  This begs the question of whether revisions to this regulation are necessary to “administer and enforce” Chapter 14. Act 201, § 6.  Columbia submits that the extent to which Section 56.14 must be revised to administer and enforce Chapter 14 is limited to removing all references to “ratepayer” and replacing them with “customer”
.
Columbia opposes the establishment of a four-year limit on make-up bills, and submits that the time restrictions found in Section 56.35 and 56.202 provide no support for such a limit.  Under Act 201, Section 56.35 has been specifically superseded by Chapter 14 and, therefore, does not serve as a legitimate reference point for other Commission rules.  Section 56.202 refers to a minimum time period for recordkeeping, which has no bearing on whether a utility should be able to bill a customer for previously unbilled utility service.  The proposed four-year limit would serve to increase uncollectible accounts and, as such, would conflict with the General Assembly’s stated policies in Chapter 14.  Furthermore, Pennsylvania statutory law requires utilities to charge the approved rate for services provided, and makes no exception for any vintage of previously unbilled service. 66 Pa.C.S. § 1303.  Therefore, a regulation that prohibits a utility from charging its customers for previously unbilled utility service violates the filed-rate doctrine.
Columbia agrees with the suggestion to maintain the obligation of a utility to offer a payment schedule for the collection of previously unbilled utility service.  Section 56.14 in its current form establishes a fair and workable framework for the determination of an appropriate payment schedule for previously unbilled utility service, and should not be revised.  Columbia further agrees with the observation that since Section 56.14 involves charges that were not previously billed and are not overdue, that a payment agreement under Section 56.14 does not implicate the limitation on the number of payment agreements under Chapter 14, § 1405(d).  Columbia would note, however, that under no circumstances should a utility be required to offer a payment arrangement for previously unbilled utility service arising as a result of fraud or theft of service.
3. Credit Standards.
  As noted in the Commission’s Staff Report On Identity Theft and Its Impact on Pennsylvania Utilities and Customers at Docket No. M-00041811, data has shown that utilities in this Commonwealth have not experienced significant problems with identity theft.  Thus, regulations regarding acceptable applicant identification should focus on curtailing the use of name-gaming.  As noted by the EAPA, to promote the policies of Chapter 14, revised regulations cannot hinder a utility from collecting from a competent adult who resided in a house during a time period for which the utility is owed an outstanding bill.
  Columbia shares the concerns addressed in EAPA’s comments regarding credit standards.  Credit scoring methodologies are not developed by utilities.  Rather, those methodologies are developed by, and are proprietary to, the credit scoring vendor, and may include trade secrets that should not be publicly disclosed in a tariff.  Also, the statutory language in § 1404(a)(2), which allows for the use of “a generally accepted scoring methodology” in “the range of general industry practice” does not lend itself well to the specifics of a tariff.  Rather, to be consistent with the 1404(a)(2), the Commission must allow flexibility to utilities in employing generally accepted methods within general industry practice.  Moreover, requiring utilities to seek approval to implement changes developed by credit scoring vendors would be unwieldy, and would certainly result in the delayed use of new methodologies by such vendors on behalf of their utility clients.  During that delay, utilities will be hindered from availing themselves of newly developed general practices within the credit scoring industry, which conflicts with § 1404(a)(2).
4.  Payment period for deposits.

Consistent with the EAPA’s comments, regulations regarding the payment periods for deposits should be guided by the Commission’s Implementation Order of March 3, 2005.  Also, the amended regulations should provide that the deposit hold period under § 1404(c) does not begin to run until a deposit is paid in full.
5.  Termination of service.

Amended Chapter 56 regulations must enable utilities to terminate service, consistent with § 1406.  Columbia does not treat service termination lightly, and it acknowledges that termination of service can have serious consequences, as discussed in the ANOPR.  However, it is noteworthy that the General Assembly’s policy statement in Chapter 14 appropriately recognized that utility service must remain available to all customers on reasonable terms and conditions. 66 Pa.C.S. § 1403(3).  Thus, regulations that facilitate proper service termination need not, of necessity, be blind to the health and safety concerns discussed in the ANOPR.  Nonetheless, regulations that handcuff utilities from exercising their rights to terminate service when it is appropriate and consistent with Chapter 14 cannot be supported.

Columbia agrees that the grounds for authorized termination listed in § 1406(a) should be incorporated into § 56.81.  To advance the policies of Chapter 14, Section 56.81 should be also amended so that user without contract is listed among the reasons for authorized termination.  Moreover, the listed reasons should also refer to failure to pay for service by a customer at  separate premises.  With regard to immediate termination without prior notice, rather than incorporating § 1406(c) into § 56.98, Columbia suggests that § 1406(c) should replace § 56.98.  Additionally, consistent with § 1406(h), amended § 56.98 should also provide for immediate termination without notice in the event that a customer, in order to reconnect service or to avoid termination, provides a utility with a form of payment that is dishonored upon presentment.

The categories of unauthorized service terminations under § 56.83 were specifically abrogated by Act 201 as inconsistent with Chapter 14.  A regulation that seeks to establish situations where a utility may not terminate service in order to protect itself from providing further unpaid tariff services is, by definition, at odds with the policy of Chapter 14.  Thus, an amended § 56.83 that seeks to define unauthorized terminations must be narrowly tailored, and should not include the following sections of current § 56.83: (1), (2), (5), (7), (8), (9), (10), and (11).  If a version § 56.83(4) is to be included in the new regulations, it must be amended so that it does not prohibit termination in the event of name-gaming.

Columbia agrees that the amended regulations should reflect the termination notice procedures found in Chapter 14 at § 1406(b).  Columbia respectfully disagrees with the statement in the ANOPR that “the procedures found at § 56.94 addressing what is to happen immediately prior to termination appear not to be impacted by Chapter 14.” (ANOPR, Appendix A, at 4)  Section 4 of Act 201 specifically abrogated § 56.94 as inconsistent with Chapter 14.  Moreover, the current version of § 56.94 does not provide that service termination shall not be delayed for failure to make personal contact, which makes the regulation inconsistent with § 1406(b)(iv).
6.  Winter termination procedures.

In order to promote the policy of Chapter 14, winter termination regulations cannot create opportunities for customers capable of paying to avoid timely payment.  At the same time, utilities should be required to take reasonable steps to avoid terminating service to customers protected by § 1406(e).  To that end, if a utility has made good faith attempts to contact a customer to obtain income information, it should be able to proceed with winter termination where customers are unresponsive to such attempts or refuse to provide the necessary information to determine income levels.  Good faith attempts would include any additional contact attempt as described in § 1406(b).

The restrictions on winter terminations contained in Chapter 14 appropriately balance the need for timely payment with the concern for the safety and health of the citizens of this Commonwealth.  That balance does not come into play where delinquent non-heating accounts are at issue.  Therefore, affording non-heating accounts the protection that was obviously intended to protect health and safety of customers who depend on utility service for winter heat would tend to increase payment delinquencies and, as such, is at odds with Chapter 14.    Accordingly, Columbia opposes the elimination of the distinction between heating and non-heating accounts for the purpose of winter termination.

The cold weather survey regulations at § 56.100(4) and (5) have been specifically abrogated.  Columbia maintains that, if the amended regulations revive this survey, utilities should be allowed to perform it in a manner that is more efficient and less costly than surveys required under the current regulation.  Experience has shown that, in most cases, site visits yield no results because there is no one at the premises when the site visit is performed.  On balance, the cost of this exercise cannot be justified by the results.  Consequently, Columbia recommends that utilities be allowed to perform an abbreviated survey consisting of contacts by certified mail.  Neighboring states with similar cold weather provide for winter notification to customers whose service is off, mainly consisting of only a first class letter to the affected household which advises of the available fuel funds to reconnect utility service.  Additionally, any regulation that re-establishes the winter survey should not include premises that have been terminated for safety reasons for which the utility is not responsible.

The policies of Chapter 14 are not advanced by the Commission’s proposal that utilities report to the Commission “anytime they become aware of a death following a termination of utility service where it appears that the death may be linked to the lack of utility service.” (ANOPR at 5)  Moreover, Columbia opposes this proposal on at least two fronts.  First, the requirement is vague, with no guidance as to what is meant by “become aware”, “where it appears”, and “may be linked”.  Second, even if these terms were defined with crystal clarity, such a self-report presents utilities with unreasonable peril in terms of civil liability.
7.  Emergency Medical Procedures.

Columbia agrees that, in order to bring Chapter 56 into compliance with Chapter 14, the regulations regarding medical certificates must be amended to include a reference to a nurse practitioner wherever there is a reference to a licensed physician.  However, the amended regulations should require that when a medical certification is submitted by a nurse practitioner, the nurse practitioner must be licensed in Pennsylvania.
Columbia notes that post-Chapter 14 enactment experience has shown a marked increase in the use of medical certifications in order to avoid termination and that customers with multiple payment arrangements that were not honored in the pre-Chapter 14 era are increasingly turning to multiple medical certifications.  Therefore, the system abuse that Chapter 14 sought to remedy has seen a change in focus.  Regulations must be established that facilitate legitimate continuation or reconnection of service where necessitated by a serious illness or medical condition, while preventing the abuse of the medical certification process that leads to increased uncollectibles.  Furthermore, since Chapter 14 has amended the definition of “customer” to address name gaming, the policies of Chapter 14 will not be advanced by regulations that facilitate rolling medical certifications at individual accounts or households.  Columbia proposes the following language for the Chapter 56 regulations regarding emergency medical procedures as a reasonable approach that appropriately balances the need for continued utility service in the event of a medical emergency with the Chapter 14 policy of fostering full and timely payment:

§ 56.111. General provision.

A public utility shall not terminate service or refuse to reconnect service to a premise where a licensed physician or nurse practitioner has certified that the customer or a member of the customer’s household is seriously ill or afflicted with a medical condition that will be aggravated by cessation of service.
§ 56.112. Postponement of termination pending receipt of certificate.

If, prior to termination of service, the public utility is informed that an occupant is seriously ill or is affected with a medical condition that will be aggravated by a cessation of service, termination may not occur for at least three (3) days.  The public utility may terminate service, in accordance with Commission regulations, if the customer does not produce certification of the medical condition from a licensed physician or nurse practitioner within that 3-day period.
§ 56.113. Medical certifications.

(A)   Initial certification from a licensed physician or nurse practitioner may be written or oral.

(B)  If the initial certification is oral, the utility shall be provided written certification from a licensed physician within seven (7) days.    

(C)  Certifications, both written and oral, shall include all of the following: 

   (1)  Name and address of the customer in whose name the account is registered. 

   (2)  Name and address of the afflicted person and his relationship to the customer. 

   (3)  Nature and anticipated length of the affliction. 

   (4)  A specific description of how a cessation of service will aggravate the medical condition. 
   (5)  Name, office address, telephone number, and state medical ID number of the certifying physician or nurse practitioner.
§ 56.114. Length of postponement; Number of certifications.

A utility shall not terminate service for the period of time specified in a medical certification; the maximum length of the certification shall be 30 days. 

   (1)  Time period not specified. If certification does not specify the length of time, a utility may not terminate service for at least 30 days. 

   (2)  Number of Certifications.    A household is entitled to a maximum of three medical certifications.  These may be obtained in the same manner and for the same time period as provided in §§  56.112 and 56.113 (relating to postponement of termination pending receipt of certificate and medical certifications).  

   (3)  A public utility is not required to accept additional medical certification upon the expiration of a third medical certification from the household.  It may proceed with termination after complying with § 56.101 (Limited notice provision).  

  (4) If a utility wishes to contest a medical certification, it shall follow §  56.118(3) (relating to the right of the public utility to petition the Commission).

§ 56.115. Reconnection of service for medical certification.
When reconnection of service is required under this section the utility shall restore service within 24 hours as provided in § 56.191 (B)(1). Each utility shall have employees available or on call to restore service in emergencies.
§ 56.116. Duty of customer to pay bills.

Whenever service is restored or termination postponed under the medical emergency procedures, the customer shall retain a duty to equitably arrange to make payment on all bills and to bring his account or payment agreement current before the expiration date of the medical certification.
§ 56.117. Termination upon expiration of medical certification.

When a medical certification has expired, the original grounds for termination may be revived and the public utility may terminate service without additional written notice if notice previously has been mailed or delivered under §  56.91 (relating to general notice provisions). The public utility shall comply with § 56.101.
§ 56.118. Right of utility to petition the Commission

(a)  A public utility may petition the Commission for waiver from the medical certification procedures for the following purposes: 

   (1)  Contest the validity of a certification. To request an investigation and hearing by the Commission or its designee when the public utility wishes to contest the validity of the certification. 

   (2)  Terminate service prior to expiration of certification. To request permission to terminate service for the failure of the customer to equitably arrange to make payment on all bills and to bring his account or payment agreement current. 

   (3)  To request permission to terminate service, under this section and §§  56.81—56.83 and 56.91—56.99 when the customer has not met his duty under §  56.116 (relating to duty of customer to pay bills), provided that the public utility has informed the customer of that duty under §  56.116.
(b)  A public utility shall continue to provide service for a maximum period of 30 days while a final Commission adjudication on the petition is pending. A petition under this section shall be accompanied by a utility report described in §  56.152 (relating to contents of the utility company report). 

(c)  Upon the filing of a petition for waiver of medical certification, Commission staff will review the facts and issue an informal written decision within 30 days. 

(d)  A party to the proceeding may, within 20 days of mailing of the informal decision, and not thereafter except for good cause shown, appeal by filing with the Secretary of the Commission a letter stating the basis for appeal.  An appeal from the informal decision will be assigned to the Office of Administrative Law Judge for hearing and decision.
The proposed regulations above make references to regulations that were specifically superseded by the enactment of Chapter 14.  Those references are made with the assumption that the amended Chapter 56 regulations will retain the same numbering as the current regulations.  To the extent that this assumption proves to be incorrect, the proposed language can be changed accordingly. 
8.  Commission informal complaint procedures.

Columbia agrees with the Commission that the regulations regarding complaint procedures should be revised to integrate the requirements of Chapter 14 into these regulations.  With respect to payment arrangements under § 1405, revisions could be as simple as referring to the statute and incorporating its requirements into Chapter 56.  If detailed regulations on this subject matter are to be written into Chapter 56, those new regulations must strictly adhere to the requirements, if not the precise wording, of § 1405.

Regarding CAP issues, Columbia again refers the Commission to the comprehensive discussion in EAPA’s comments, taking issue with the BCS holding individual CAP disputes for months without resolution – in effect, giving those accounts a “payment arrangement” in violation of § 1405(c).  Since the Commission cannot establish a payment agreement for a CAP account, the BCS should be prohibited from accepting inability to pay informal complaints from CAP customers.

Promulgation of Chapter 56 regulations regarding reconnection of service cannot involve revisiting or reevaluating matters that have been established by the General Assembly in the enactment of Chapter 14.  The reconnection provisions of § 1407 provide no discretion to the Commission regarding payment periods for arrearages for reconnected customers.  Consequently, there is no reason for Chapter 56 to include informal complaint procedures on this subject.  “Because the Commission cannot exercise 1407(c) options, the Commission’s BCS cannot exercise those options either.” John Lavrusky v. Columbia Gas of Pennsylvania, Inc. (Complaint-Appellant), Docket No. C-20066425, Initial Decision at 6.

Columbia agrees, in part, that the regulations should incorporate timelines for response to informal complaints.  However, the Commission’s proposal only addresses utility deadlines of thirty days for standard complaints and five days where a customer’s service has been terminated, without addressing Commission deadlines.  Again, since there is no discretion for the BCS to exercise regarding customers whose service has been terminated, there is no need for regulations regarding informal complaints to address this issue.  Accordingly, Columbia opposes the five-day response proposal, or any proposal that involves the exercise of BCS discretion regarding the terms under which properly terminated service will be restored.  With regard to standard cases, in order to comply with the Chapter 14 policy of fostering timely collections, the regulations should establish timelines for BCS responses so that cases do not linger.
9.  Restoration of Service.

Columbia opposes the requirement that utilities include procedures and standards that they will use to determine whether an applicant or customer has previously resided at a property.  Utilities should not be discouraged from seeking innovative processes for making these determinations.  Requiring these processes to be part of a tariff provision does not allow for quick implementation of new methodologies.  This issue would more appropriately be addressed in a collaboratively created list of acceptable methods, which could be more readily updated than formal tariff changes by individual utilities.

Columbia also opposes the implementation of a four year “statute of limitations” for a utility’s requirement of the payment of an outstanding balance under § 1407(d).  There is no such limit within Chapter 14, and the proposed limit is at odds with § 1402.  The creation of such a limitation is a matter for the General Assembly’s consideration, and cannot be created through the promulgation of administrative regulations.

Moreover, the proposal to require service restoration within 24 hours regardless of when the termination of service occurred unfairly gives priority to customers with poor payment habits.  A customer who was terminated in August should not be placed at the front of the line when the first cold snap hits during the subsequent heating season.
10.  Reporting requirements.

The proposal to amend § 56.231 to require reports by Class A water utilities will have no effect upon Columbia and, therefore, Columbia offers no comments on this aspect of Appendix A.  However, for those utilities that are already required to provide reports under 56.231, the information overlaps with information that is required under the biennial report and the universal services report.  The reporting requirements should be amended to eliminate duplicative reporting requirements.
D.
CONCLUSION


In Act 201, the General Assembly specifically pronounced that twenty-five Chapter 56 regulations had been superseded by the enactment of Chapter 14, and also abrogated all other regulations to the extent of any inconsistency with Chapter 14.  The General Assembly also directed the Commission to amend Chapter 56 to comply with the provisions of Chapter 14.  This rulemaking should have the objective of carrying out the task assigned by the General Assembly, and focus on Chapter 56 amendments that are necessary to achieve that specific task.  Columbia submits that a broad rulemaking with no defined boundaries – a rulemaking process that invites participants to raise issues that are not specifically related to Chapter 14 compliance – will be detrimental to completing the General Assembly’s directive in a timely and efficient manner.  Matters that do not advance the policies pronounced in 66 Pa.C.S. § 1402 should be taken up, if at all, in a separate proceeding.






Respectfully submitted,






COLUMBIA GAS OF PENNSYLVANIA, INC.





By:  ____________________________________ 






        Theodore J. Gallagher (Atty I.D. No. 90842)






        Mark R. Kempic (Atty I.D. No. 64718)






        NISOURCE CORPORATE SERVICES






        COMPANY






        501 Technology Drive






        Canonsburg, Pennsylvania 15317






        Telephone: (724) 416-6355






        Facsimile: (724) 416-6382






       Its Attorneys

Dated February 14, 2007
� Since the inception of Chapter 14, the BCS has attempted to erode the impact of Chapter 14 by requiring utilities to establish a payment plan in conjunction with requests for reconnection of service by customers who have previously defaulted on prior payment arrangements, despite the fact that doing so clearly lies within the discretion of the utility under Chapter 14. (See e.g. John Lavrusky v. Columbia Gas of Pennsylvania, Inc., Docket No. C-20066425).  In the wake of unfavorable Initial Decisions on this issue that have become Final Orders by operation of law, the BCS has taken the position that it is not bound by the doctrine of stare decisis in subsequent cases raising the exact issue.   Understandably, Columbia and other utilities are concerned that the Commission’s invitation to “raise any matters or issues” will be looked upon as an opportunity to revisit this or other similar issues.


� All reference to “ratepayer” in Chapter 56 should be changed to “customer”.
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