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The Commission will make every effort to adhere to the following schedule:

	Activity
	Responsibility
	Date

	Deadline to submit Questions via email to the Issuing Officer Robert Gramola at rgramola@pa.gov.
	Potential Proposers
	Monday

March 19, 2012

	Non-mandatory Pre-Proposal Conference on Wednesday, March 21th at 1:30 p.m. in Hearing Room 2, Commonwealth Keystone Building, 400 North St., Harrisburg PA 17120.  The Issuing Officer will take questions. 
	Issuing Office/Potential Proposers
	Wednesday
March 21, 2012 at 1:30 p.m.
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	Issuing Office
	Wednesday

March 28, 2012

	Please monitor website for all communications regarding the RFP on an ongoing basis.

http://www.puc.state.pa.us/general/requestforproposal.aspx 
	Potential Proposers
	Ongoing

	Sealed proposal must be received by the Issuing Office at address indicated in Section I-11 by 3 p.m.
	Proposers
	Thursday
April 12, 2012
3 p.m.


REQUEST FOR PROPOSALS

Local Zoning Outside Counsel RFP
PART I

GENERAL INFORMATION

I-1.
PURPOSE.
This Request for proposals (RFP) provides interested Attorneys with sufficient information to enable them to prepare and submit proposals for consideration by the Pennsylvania Public Utility Commission (Commission or PUC) for outside legal counsel regarding local zoning ordinances and the Municipalities Planning Code.  The term of the Contract will be from the Effective Date of the Contract until April 30, 2013, and, if requested by the Commission, two optional six month terms thereafter.
I-2.
ISSUING OFFICE.
This RFP is issued by the Pennsylvania Public Utility Commission, Bureau of Administrative Services (BAS).  

The sole point of contact in this Commonwealth for this RFP shall be the Issuing Officer, Robert C. Gramola, Director of Administration, Bureau of Administrative Services, Pennsylvania Public Utility Commission, 3rd Floor West, Commonwealth Keystone Building, 400 North Street, Harrisburg, PA 17120, phone number (717) 783-5375, email at rgramola@pa.gov.  Please refer all inquiries to the Issuing Officer.  
I-3.  SCOPE.  This RFP contains instructions governing the requested proposals, including the requirements for the information and material to be included; a description of the service to be provided; requirements that Proposers must meet to be eligible for consideration; general evaluation criteria; and other requirements specific to this RFP.
I-4.
PROBLEM STATEMENT.
On February 14, 2012, Governor Corbett signed House Bill 1950 into law as Act 13 of 2012, otherwise known as the Unconventional Gas Well Impact Fee Act (Act 13 or Act), which amends Title 58 (Oil and Gas) of the Pennsylvania Consolidated Statutes, providing for an impact fee, Oil and Gas Act amendments and standards for local ordinances.  The Act allows counties to pass ordinances to impose an impact fee on unconventional gas well producers and alternatively allows municipalities to adopt resolutions compelling the imposition of fees related to these wells.  


 The Act specifically requires the Commission to administer the collection and disbursement of the impact fee.  Also, if requested by a municipality, the Commission is required by Section 3305(a) of the Act to review a proposed local ordinance and issue an advisory opinion on whether the ordinance violates either the Municipalities Planning Code or Act 13.  In addition, the Commission is required by Section 3305(b) of the Act to issue an order when a request for review is filed by an owner or operator of an oil or gas operation or a person residing within the geographic boundaries of a local government who is aggrieved by the enactment or enforcement of a local ordinance.   


The Commission is seeking to retain outside legal counsel with expertise in Pennsylvania local zoning and the Pennsylvania Municipalities Planning Code.  The selected contractor (Contractor) will be asked to provide legal advice regarding these areas, and training for Commissioners and staff in these areas, as needed.  The Contractor will work primarily with Commission staff from Law Bureau in the analysis of local zoning ordinances, as part of the process of the Commission rendering opinion letters regarding local ordinances pursuant to Act 13, or as part of the Commission rendering a decision regarding a challenge of a local ordinance pursuant to Act 13.  The Contractor will also work with Commissioner Staff to provide analysis and advice in these areas.  Revisions to the Contractor’s duties may occur if Act 13 is amended. 
I-5.  TYPE OF CONTRACT.  If the Issuing Office enters into a contract as a result of this RFP, it will be a contract based upon the chosen Proposer’s usual fee agreement, as well as this RFP and the chosen Proposer’s Proposal.  This RFP and all exhibits, appendices, addenda, and other attachments thereto, as well as the Proposal of the Proposer who is awarded the contract and all exhibits, appendices, addenda, and other attachments thereto are incorporated into the contract by reference.  The Commission reserves the right to negotiate revisions to the selected Proposer’s usual fee agreement.  The Proposer selected by the Commission will have the opportunity to enter into final contract negotiations with the Commission to address any potential issues related to the contract, prior to finalizing the contract.  
I-6.  REJECTION OF PROPOSALS.  The Commission reserves the right to reject any and all proposals or portions thereof received as a result of this RFP, when it is in the best interest of the Commission.  The Issuing Office, in its sole discretion, may undertake negotiations with Proposers whose proposals, in the judgment of the Issuing Office, show them to be qualified, responsible and capable of performing the Project.  
I-7.  INCURRING COSTS.  The Commission is not liable for any costs incurred by Proposers prior to issuance of a Contract.  The Proposer shall not begin compensable work until so notified by the Commission.

I-8.  PRE‑PROPOSAL CONFERENCE.  The Issuing Office will hold a Pre‑proposal Conference as specified in the Calendar of Events.  The purpose of this conference is to provide opportunity for the Proposers to ask questions to clarify the RFP.  Proposers may also submit written questions prior to the Pre‑proposal Conference in accordance with Part I, Section I-8.  Proposers may also ask questions at the Pre-proposal Conference.  The Pre‑proposal Conference is for information purposes only.  Any verbal responses furnished during the conference will not be binding until they have been verified, in writing, by the Issuing Office.  All questions and written answers will be posted on the PUC website at http://www.puc.state.pa.us/general/requestforproposal.aspx by the date stated in the Calendar of Events and will become an addendum to, and shall become part of, this RFP and the Contract.  Please submit a request for the teleconference information to the Issuing Officer in accordance with Part I, Section I-8.  Attendance at the pre‑proposal conference is not mandatory.  

I-9.  QUESTIONS & ANSWERS.  If a Proposer has any questions regarding this RFP, the Proposer may submit the questions by email (with the subject line “RFP-2012-4 Local Zoning Outside Counsel RFP Question”) to the Issuing Officer no later than the date indicated in the Calendar of Events.  Proposers may also ask questions at the Pre-Proposal Conference.  The Proposer shall not attempt to contact the Issuing Officer by any other means.  The Issuing Officer shall post the answers to the questions on the PUC website by the date stated in the Calendar of Events.


All questions and responses as posted on the PUC website are an addendum to, and part of, this RFP and the Contract and are hereby incorporated herein by reference.  Each Proposer shall be responsible to monitor the PUC website for new or revised RFP information.  The Issuing Office shall not be bound by any verbal information nor shall it be bound by any written information that is not either contained within the RFP or formally issued as an addendum by the Issuing Office.  Questions do not constitute a protest of the RFP.  The required protest process for Commonwealth procurements is described on the Department of General Services (“DGS”) website at www.dgs.state.pa.us.
I-10.  ADDENDA TO THE RFP.  If the Issuing Office deems it necessary to revise any part of this RFP before the proposal response date, the Issuing Office will post an addendum to the PUC website.  It is the Proposer’s responsibility to periodically check the PUC website for any new information or addenda to the RFP.  Answers to the questions asked during the Question & Answer period also will be posted to the website as an addendum to the RFP.

I-11.  RESPONSE DATE.  To be considered, the proposal and any addendum thereto must arrive at the Issuing Office on or before the time and date specified in the Calendar of Events via the appropriate address listed below.  

U.S. Mail First Class Delivery Address


Bob Gramola, Director of Administration

Pennsylvania Public Utility Commission


Bureau of Administrative Services

P.O. Box 3265


Harrisburg, PA 17105-3265

Overnight Delivery Service Address


Bob Gramola, Director of Administration

Pennsylvania Public Utility Commission


Bureau of Administrative Services

3rd Floor West, Commonwealth Keystone Building


400 North Street


Harrisburg, PA 17120


Proposers delivering proposals by any form of delivery service should allow for delivery time to insure timely receipt of their proposals.  If, due to inclement weather, natural disaster, or any other cause, the Commonwealth office location to which proposals are to be sent is closed on the proposal response date, the deadline for submission will be automatically extended until the next Commonwealth business day on which the office is open, unless the Issuing Office otherwise notifies Proposers.  The hour for submission of proposals shall remain the same.  Proposals received after the time and date specified in the Calendar of Events will be rejected, unopened, and not considered regardless of the reason for the late submission. 

I-12.  PROPOSALS.  To be considered, Proposers must submit a complete response to this RFP, using the format provided in Part II.  No other distribution of proposals will be made by the Proposer.  Proposals must be signed by an official authorized to bind the Proposer to its provision.  For this RFP, the proposal must remain valid for at least 120 days.  Moreover, except as otherwise noted herein, the contents of the proposal of the selected contractor will become contractual obligations of the contractor if a contract is entered into with the Commission.  If the winning Proposal materially conflicts with the terms and conditions of the fully executed and approved written contract between the Commission and the successful Proposer, the following order of precedence shall apply in resolving conflicts:  1. Contract (including the RFP); 2. Proposal. 


If the Issuing Office selects the Proposer’s proposal for award, the contents of the selected Proposer’s proposal will become, except to the extent the contents are changed through final contract negotiations, contractual obligations.  The information in the proposal will become a public record upon contract execution.

Each Proposer submitting a proposal specifically waives any right to withdraw or modify it, except that the Proposer may withdraw its proposal by written notice received at the Issuing Office’s address for proposal delivery prior to the exact hour and date specified for proposal receipt.  A Proposer or its authorized representative may withdraw its proposal in person prior to the exact hour and date set for proposal receipt, provided the withdrawing person provides appropriate identification and signs a receipt for the proposal.  A Proposer may modify its submitted proposal prior to the exact hour and date set for proposal receipt only by submitting a new sealed proposal or sealed modification which complies with the RFP requirements.
I-13.  DISADVANTAGED BUSINESS INFORMATION.  The Issuing Office encourages participation by small disadvantaged businesses as prime contractors, joint ventures and subcontractors/suppliers and by socially disadvantaged businesses as prime contractors.

Small Disadvantaged Businesses are small businesses that are owned or controlled by a majority of persons, not limited to members of minority groups, who have been deprived of the opportunity to develop and maintain a competitive position in the economy because of social disadvantages.  The term includes:

A. Department of General Services Bureau of Minority and Women Business Opportunities (BMWBO)-certified minority business enterprises (MBEs) and women business enterprises (WBEs) that qualify as small businesses; and

B. United States Small Business Administration certified 8(a) small disadvantaged business concerns.


Small businesses are businesses in the United States which are independently owned, are not dominant in their field of operation, employ no more than 100 full-time or full-time equivalent employees, and earn less than $20 million in gross annual revenues ($25 million in gross annual revenues for those businesses in the information technology sales or service business).


Socially disadvantaged businesses are businesses in the United States that BMWBO determines are owned or controlled by a majority of persons, not limited to members of minority groups, who are subject to racial or ethnic prejudice or cultural bias, but which do not qualify as small businesses.  In order for a business to qualify as “socially disadvantaged,” the Proposer must include in its proposal clear and convincing evidence to establish that the business has personally suffered racial or ethnic prejudice or cultural bias stemming from the business person’s color, ethnic origin or gender.


Questions regarding this Program can be directed to:

Department of General Services

Bureau of Minority and Women Business Opportunities

Room 611, North Office Building

Harrisburg, PA 17125

Phone:  (717) 783-3119

Fax:  (717) 787-7052

Email:  gs-bmwbo@pa.gov


Website: www.dgs.state.pa.us

A database of BMWBO-certified minority- and women-owned businesses can be accessed at http://www.dgsweb.state.pa.us/mbewbe/VendorSearch.aspx.  The federal vendor database can be accessed at http://www.ccr.gov by clicking on Dynamic Small Business Search (certified companies are so indicated).

I-14.  INFORMATION CONCERNING SMALL BUSINESSES IN ENTERPRISE ZONES.  The Issuing Office encourages participation by small businesses, whose primary or headquarters facility is physically located in areas the Commonwealth has identified as Designated Enterprise Zones, as prime contractors, joint ventures and subcontractors/suppliers.


The definition of headquarters includes, but is not limited to, an office or location that is the administrative center of a business or enterprise where most of the important functions of the business are conducted or concentrated and location where employees are conducting the business of the company on a regular and routine basis so as to contribute to the economic development of the geographical area in which the office or business is geographically located.

Small businesses are businesses in the United States which are independently owned, are not dominant in their field of operation, employ no more than 100 full-time or full-time equivalent employees, and earn less than $20 million in gross annual revenues ($25 million in gross annual revenues for those businesses in the information technology sales or service business).


There is no database or directory of small businesses located in Designated Enterprise Zones.  Information on the location of Designated Enterprise Zones can be obtained by contacting:

Aldona M. Kartorie

Center for Community Building

PA Department of Community and Economic Development

4th Floor, Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120-0225

Phone:  (717) 720-7409

Fax:  (717) 787-4088

Email:  akartorie@state.pa.us
I-15.  PRIME CONTRACTOR RESPONSIBILITIES.  The successful Proposer will be the prime contractor and will be required to assume responsibility for all services offered in its proposal including those of any subcontractors.  Further, the Commission will consider the prime contractor to be the sole point of contact with regard to contractual matters.

I-16.  DISCUSSIONS FOR CLARIFICATION.  Proposers who submit a proposal may be required to make an oral or written clarification of their proposal to the Commission’s Evaluation Committee to ensure thorough mutual understanding and Proposer responsiveness to the solicitation requirements.  Only the Issuing Office may initiate requests for clarification.  BMWBO may also initiate requests for clarification regarding the Disadvantaged Business information.
I-17.  NEWS RELEASES.  Proposers shall not issue news releases, Internet postings, advertisements or any other public communications pertaining to this Project without prior written approval of the Issuing Office, and then only in coordination with the Issuing Office. 

I-18.  RESTRICTION OF CONTACT.  From the issue date of this RFP until the Commission selects a proposal for award, the Issuing Officer is the sole point of contact concerning this RFP.  Any violation of this condition may be cause for the Issuing Office to reject the offending Proposer’s proposal.  If the Issuing Office later discovers that the Proposer has engaged in any violations of this condition, the Issuing Office may reject the offending Proposer’s proposal or rescind its contract award.  Proposers must agree not to distribute any part of their proposals beyond the Issuing Office.  A Proposer who shares information contained in its proposal with other Commonwealth personnel and/or competing Proposer personnel may be disqualified.

I-19.  DISCLOSURE OF PROPOSAL CONTENTS.
a.   Confidential Information.  The Commonwealth is not requesting, and does not require, confidential proprietary information or trade secrets to be included as part of Proposers’ submissions in order to evaluate proposals submitted in response to this RFP.  Accordingly, except as provided herein, Proposers should not label proposal submissions as confidential or proprietary or trade secret protected.  Any Proposer who determines that it must divulge such information as part of its proposal must submit the signed written statement described in subsection c. below and must additionally provide a redacted version of its proposal, which removes only the confidential proprietary information and trade secrets, for required public disclosure purposes.
 b.  Commonwealth Use.  All material submitted with the proposal shall be considered the property of the Commonwealth of Pennsylvania and may be returned only at the Issuing Office’s option.  The Commonwealth has the right to use any or all ideas not protected by intellectual property rights that are presented in any proposal regardless of whether the proposal becomes part of a contract.  Notwithstanding any Proposer copyright designations contained on proposals, the Commonwealth shall have the right to make copies and distribute proposals internally and to comply with public record or other disclosure requirements under the provisions of any Commonwealth or United States statute or regulation, or rule or order of any court of competent jurisdiction.
 c.
Public Disclosure.  Public records requests for proposals are governed by and shall be handled in the following manner:         

        After the award of a contract pursuant to this RFP, all proposal submissions, including information in unsuccessful proposals, are subject to disclosure in response to a request for public records made under the Pennsylvania Right-to-Know-Law, 65 P.S. § 67.101, et seq.  If a proposal submission contains confidential proprietary information or trade secrets, a signed written statement to this effect must be provided with the submission in accordance with 65 P.S. § 67.707(b) for the information to be considered exempt under 65 P.S. § 67.708(b)(11) from public records requests.  Financial capability information submitted in response to Part II of this RFP is exempt from public records disclosure under 65 P.S. § 67.708(b)(26).


Proposers must designate all materials submitted to the Commission that are confidential or proprietary, or contain a trade secret, including financial information submitted to demonstrate the Proposer’s economic capability (confidential information).  Confidential information should be submitted in a separate document which is clearly marked as “confidential information” at the top of each page.  A public version of such a confidential document (that is, a redacted version) should be submitted to the extent practicable and clearly marked as “public” at the top of each page.  The Commission in its discretion may rely upon Proposers’ designation of such confidential information when responding to public requests for disclosure of information pursuant to the Pennsylvania Right-to-Know Law, 65 P.S. § 67.101 et seq.
I-20.  DEBRIEFING CONFERENCES.  Proposers whose proposals are not selected will be notified of the name of the selected Proposer and given the opportunity to be debriefed if such request is made within seven days after the Proposer is notified of the award of the contract.  A request for debriefing will not alter the deadline for filing a Protest.  The Issuing Office will schedule the time and location of the debriefing.  A Proposer’s exercise of the opportunity to be debriefed does not constitute the filing of a protest. 

I-21.  TERM OF CONTRACT.  The term of the contract will commence on the Effective Date, which date shall be fixed by the Issuing Office after the contract has been fully executed by the Proposer and the Commission and all approvals required by the Commonwealth contracting procedures have been obtained.  The selected Proposer shall not start the performance of any work prior to the Effective Date of the contract and neither the Commission nor the Contracting Officer shall be liable to pay the selected Proposer for any service or work performed or expenses incurred before the Effective Date of the contract.  

The term of the Contract will be from the Effective Date of the Contract until April 30, 2013, and, if requested by the Commission, two optional six month terms thereafter.
I-22.  COMMISSION PARTICIPATION.
 A Project Officer will be designated by the Commission to coordinate the activities of the contractor with the Commission to ensure satisfactory and timely performance of the contract when awarded.  The Commission's Project Officer will be Robert Gramola, Director of the Bureau of Administrative Services.  The Project Officer or his designate(s) will be the sole source of contact for the Contractor in any discussions with the Commission during the course of the Contract.


The Commission's staff will take an active part in the Contractor’s work and the Proposer should be prepared to work with Commission Staff throughout the course of the Project.  The Commission will rely upon its staff to answer various questions from time to time about the Project.  It will be necessary, therefore, that the Commission's staff be closely involved in the work of the Contractor.  This will include attending meetings, reviewing analytical procedures, and monitoring the Contractor’s progress as to scope, budget, work plans, time, etc.  In any event, it is expected that the individuals assigned to each task area will frequently discuss his/her progress informally and directly with the Commission's Project Officer or his designate(s).  The Proposer's willingness to work with the Commission’s staff in the described manner is a material obligation of the Contract.

I-23.  PROPOSER’S REPRESENTATIONS AND AUTHORIZATIONS.  Each Proposer, by submitting its proposal, understands, represents, and acknowledges that:

a.
All information provided by, and representations made by, the Proposer in the proposal are material and important and will be relied upon by the Issuing Office in awarding the contract(s).  Any misstatement shall be treated as fraudulent concealment from the Issuing Office of the true facts relating to the submission of this proposal.  A misrepresentation shall be punishable under 18 Pa.C.S. § 4904, relating to unsworn falsifications to authorities.


b. 
The price(s) and amount of this proposal have been arrived at independently and without consultation, communication or agreement with any other Proposer or potential Proposer.


c. 
Neither the price(s) nor the amount of the proposal, and neither the approximate price(s) nor the approximate amount of this proposal, have been disclosed to any other firm or person who is a Proposer or potential Proposer, and they will not be disclosed on or before the proposal submission deadline specified in the cover letter to this RFP.


d. 
No attempt has been made or will be made to induce any firm or person to refrain from submitting a proposal on this contract, or to submit a proposal higher than this proposal, or to submit any intentionally high or noncompetitive proposal or other form of complementary proposal.


e. 
The proposal is made in good faith and not pursuant to any agreement or discussion with, or inducement from, any firm or person to submit a complementary or other noncompetitive proposal.  In this regard, the Proposer must complete and execute the Noncollusion Affidavit, attached hereto as Appendix A, and submit it with the Proposer's proposal.  Failure to file a Noncollusion Affidavit with the Proposer's proposal may result in the proposal being disqualified.  


f. 
To the best knowledge of the person signing the proposal for the Proposer, its affiliates, subsidiaries, officers, directors, and employees are not currently under investigation by any governmental agency and have not in the last four (4) years been convicted or found liable for any act prohibited by State or Federal law in any jurisdiction, involving conspiracy or collusion with respect to bidding or proposing on any public contract, except as disclosed by the Proposer in its proposal.


g. 
To the best of the knowledge of the person signing the proposal for the Proposer and except as otherwise disclosed by the Proposer in its proposal, the Proposer has no outstanding, delinquent obligations to the Commonwealth including, but not limited to, any state tax liability not being contested on appeal or other obligation of the Proposer that is owed to the Commonwealth.


h. 
The Proposer is not currently under suspension or debarment by the Commonwealth, or any other state, or the federal government, and if the Proposer cannot certify, then it shall submit along with its proposal a written explanation of why such certification cannot be made.


i. 
The Proposer has not, under separate contract with the Issuing Office, made any recommendations to the Issuing Office concerning the need for the services described in the proposal or the specifications for the services described in the proposal.


j. 
Each Proposer, by submitting its proposal, authorizes all Commonwealth agencies to release to the Commission information related to the Proposer’s liabilities to the Commonwealth including, but not limited to, taxes, unemployment compensation, and workers’ compensation liabilities.


k. 
Until the selected contractor receives a fully executed and approved written contract from the Issuing Office there is no legal and valid contract, in law or in equity, and the contractor should not begin to perform.

I-24.  NOTIFICATION OF SELECTION.  The Issuing Office will notify the selected Proposer of its selection for negotiation after the Commission has considered the Evaluation Committee’s recommendation, taking into consideration all of the evaluation factors, the proposal that is the most advantageous to the Commission.

I-25.  RFP PROTEST PROCEDURE.  The RFP Protest Procedure is on the DGS website at http://www.dgsweb.state.pa.us/comod/ProtestProcedures.doc .  A protest by a party who did not submit a proposal must be filed within seven (7) calendar days after the protesting party knew or should have known of the facts giving rise to the protest, but no later than seven (7) days after the proposal submission deadline specified in the RFP Calendar of Events.  Proposers who did submit a proposal may file a protest within seven (7) calendar days after the protesting Proposer knew or should have known of the facts giving rise to the protest.  The date of filing is the date of receipt of the protest.  A protest must be filed in writing with the Issuing Office as provided in Section I-11.

I-26.  PAYMENT.  Payment will be for services rendered, as invoiced monthly by the Contractor at the fee rates indicated in the Contractor’s fee agreement.  The Commission will review invoices and pay approved expenses within thirty days of the date of invoice.    

 

The Project Officer shall have the right and opportunity to approve, in whole or in part, each invoice.  The basis for the Project Officer’s approval shall be a finding that the expenses are reasonable, necessary and correct and billed in accordance with the provisions of this Contract.  Such approval or payment may be withheld if the following items are not included in the invoice:

a)  
A list broken down by day of the hours worked by each individual during the invoice period;

d) 
A listing by category of materials and supplies purchased during the invoice period; 

e) 
A list broken down by day of the transportation lodging, and meal expenses by each individual incurring such costs during the invoice period.

The approval of the Project Officer may also be withheld as to any costs that are not just, reasonable, or in conformity with costs in the Proposal.  

PART II

INFORMATION REQUIRED FROM PROPOSERS


The Issuing Office reserves the right to request additional information which, in the Issuing Office’s opinion, is necessary to assure that the Proposer’s competence, number of qualified employees, business organization, and financial resources are adequate to perform according to the contract.


The Issuing Office may make such investigations as deemed necessary to determine the ability of the Proposer to perform the work, and the Proposer shall furnish to the Issuing Office all such information and data for this purpose as requested by the Issuing Office.  The Issuing Office reserves the right to reject any Proposal if the evidence submitted by, or investigation of, such Proposer fails to satisfy the Issuing Office that such Proposer is properly qualified to carry out the obligations of the contract and to complete the work specified.

Please submit the following:



1.
Signed Cover Sheet (Appendix B) (1 copy);



2.
Non-collusion Affidavit (Appendix A) (1 copy);



3.
Statement of Potential Conflicts of Interest (II-3) (3 copies);



4.
Prior Experience submission (II-1) (10 copies); 



5.
Personnel submission (II-2) (10 copies);



6.
Cost submission (II-4) (10 copies); and



7.
Disadvantaged Business submission (II-5) (separate envelope) (3 copies).

II-1.  PRIOR EXPERIENCE.  Indicate the prior experience of attorneys in providing legal counsel on issues related to local zoning ordinances and laws and the Municipalities Planning Code.  

II-2.  PERSONNEL/INFRASTRUCTURE.  Include the names and job titles of all personnel that will be engaged in the work.  You must include resumes for attorneys indicating their education and experience.  In addition, leadership personnel shall be subject to personal interviews by Commission staff, if so requested by the Commission’s Evaluation Committee.  Any interviews conducted will be at the Commission’s offices in Harrisburg prior to the final selection of a contractor.  Include a list of your office locations, and indicate the support staff levels at each location.
II-3.  STATEMENT OF POTENTIAL CONFLICTS OF INTEREST.  The Proposer shall identify any relationships between itself and/or its employees and the Commission and/or its employees.  This would include any work currently being performed by the Proposer or its employees or any work performed by the Proposer or its employees during the past five years for the Commission or involving the current Commissioners.  If there have been no such relationships, a statement to that effect is to be included in the proposal.  Please also include client list for clients that are natural gas producers, Counties, or local municipalities.   
II-4.  COST.  Please submit your fee schedule for attorneys, paralegals, and other support staff.    

II-5.  DISADVANTAGED BUSINESS SUBMITTAL.  
A.
Disadvantaged Business Information.

1.
To receive credit for being a Small Disadvantaged Business or a Socially Disadvantaged Business or for entering into a joint venture agreement with a Small Disadvantaged Business or for subcontracting with a Small Disadvantaged Business (including purchasing supplies and/or services through a purchase agreement), a Proposer must include proof of Disadvantaged Business qualification in the Disadvantaged Business Submittal of the proposal, as indicated below:

a)
A Small Disadvantaged Businesses certified by BMWBO as an MBE/WBE must provide a photocopy of their BMWBO certificate.

b)
Businesses certified by the U.S. Small Business Administration pursuant to Section 8(a) of the Small Business Act (15 U.S.C. § 636(a)) as an 8(a) Small Disadvantaged Businesses must submit proof of U.S. Small Business Administration certification.  The owners of such businesses must also submit proof of United States citizenship.

c)
All businesses claiming Small Disadvantaged Business status, whether as a result of BMWBO certification, or U.S. Small Business Administration certification as an 8(a) small disadvantaged business, must attest to the fact that the business has no more than 100 full-time or full-time equivalent employees.

d)
All businesses claiming Small Disadvantaged Business status, whether as a result of BMWBO certification, or U.S. Small Business Administration certification as an 8(a) small disadvantaged business, must submit proof that their gross annual revenues are less than $20 million ($25 million for those businesses in the information technology sales or service business).  This can be accomplished by including a recent tax return or audited financial statement.

2.
All businesses claiming status as a Socially Disadvantaged Business must include in the Disadvantaged Business Submittal of the proposal clear and convincing evidence to establish that the business has personally suffered racial or ethnic prejudice or cultural bias stemming from the business person’s color, ethnic origin or gender.  The submitted evidence of prejudice or bias must:

a)
Be rooted in treatment that the business person has experienced in American society, not in other countries.

b)
Show prejudice or bias that is chronic and substantial, not fleeting or insignificant.

c)
Indicate that the business person’s experience with the racial or ethnic prejudice or cultural bias has negatively impacted his or her entry into and/or advancement in the business world.

BMWBO shall determine whether the Proposer has established that a business is socially disadvantaged by clear and convincing evidence.

3.
In addition to the above verifications, the Proposer must include in the Disadvantaged Business Submittal of the proposal the following information:

a)
Those Small Disadvantaged Businesses submitting a proposal as the Proposer must include a numerical percentage that represents the total percentage of the work (as a percentage of the total cost in the Cost Submittal) to be performed by the Proposer and not by subcontractors and suppliers.  

b)
Those Small Disadvantaged Businesses submitting a proposal as a part of a joint venture partnership must include a numerical percentage that represents the total percentage of the work (as a percentage of the total cost in the Cost Submittal) to be performed by the Small Disadvantaged Business joint venture partner and not by subcontractors and suppliers or by joint venture partners who are not Small Disadvantaged Businesses.  Proposer must also provide:

1)
The amount of capital, if any, each Small Disadvantaged Business joint venture partner will be expected to provide.

2)
A copy of the joint venture agreement signed by all parties.

3)
The business name, address, name and telephone number of the primary contact person for the Small Disadvantaged Business joint venture partner.

c)
All Proposers must include a numerical percentage that represents the total percentage of the total cost in the Cost Submittal that the Proposer commits to paying to Small Disadvantaged Businesses as subcontractors. To support its total percentage DB subcontractor commitment, each Proposer must also include: 

1)
The dollar amount of each subcontract commitment to a Small Disadvantaged Business;

2)
The name of each Small Disadvantaged Business.  The Proposer will not receive credit for stating that after the contract is awarded it will find a Small Disadvantaged Business. 

3)
The services or supplies each Small Disadvantaged Business will provide, including the timeframe for providing the services or supplies.

4)
The location where each Small Disadvantaged Business will perform services.

5)
The timeframe for each Small Disadvantaged Business to provide or deliver the goods or services.

6)
A signed subcontract or letter of intent for each Small Disadvantaged Business.  The subcontract or letter of intent must identify the specific work, goods or services the Small Disadvantaged Business will perform and how the work, goods or services relates to the project.  

7)
The name, address and telephone number of the primary contact person for each Small Disadvantaged Business.

d)
The total percentages and each subcontractor commitment will become contractual obligations once the contract is fully executed.

e)
The name and telephone number of the Proposer’s project (contact) person for the Small Disadvantaged Business information.

4.
The Proposer is required to submit two copies of its Disadvantaged Business Submittal.  The submittal shall be clearly identified as Disadvantaged Business information and sealed in its own envelope, separate from the remainder of the proposal.

5.
A Small Disadvantaged Business can be included as a subcontractor with as many prime contractors as it chooses in separate proposals.

6.
A Proposer that qualifies as a Small Disadvantaged Business and submits a proposal as a prime contractor is not prohibited from being included as a subcontractor in separate proposals submitted by other Proposers.
B.
Enterprise Zone Small Business Participation.
1.
To receive credit for being an enterprise zone small business or entering into a joint venture agreement with an enterprise zone small business or subcontracting with an enterprise zone small business, a Proposer must include the following information in the Disadvantaged Business Submittal of the proposal:

a)
Proof of the location of the business’ headquarters (such as a lease or deed or Department of State corporate registration), including a description of those activities that occur at the site to support the other businesses in the enterprise zone.

b)
Confirmation of the enterprise zone in which it is located (obtained from the local enterprise zone office).

c)
Proof of United States citizenship of the owners of the business.

d)
Certification that the business employs no more than 100 full-time or full-time equivalent employees.

e)
Proof that the business’ gross annual revenues are less than $20 million ($25 million for those businesses in the information technology sales or service business).  This can be accomplished by including a recent tax return or audited financial statement.

f)
Documentation of business organization, if applicable, such as articles of incorporation, partnership agreement or other documents of organization.

2.
In addition to the above verifications, the Proposer must include in the Disadvantaged Business Submittal of the proposal the following information:

a)
The name and telephone number of the Proposer’s project (contact) person for the Enterprise Zone Small Business.

b)
The business name, address, name and telephone number of the primary contact person for each Enterprise Zone Small Business included in the proposal.  The Proposer must specify each Enterprise Zone Small Business to which it is making commitments.  The Proposer will not receive credit for stating that it will find an Enterprise Zone Small Business after the contract is awarded or for listing several businesses and stating that one will be selected later.

c)
The specific work, goods or services each Enterprise Zone Small Business will perform or provide.

d)
The total cost amount submitted in the Proposer’s cost proposal and the estimated dollar value of the contract to each Enterprise Zone Small Business.

e)
Of the estimated dollar value of the contract to each Enterprise Zone Small Business, the percent of the total value of services or products purchased or subcontracted that each Enterprise Zone Small Business will provide.

f)
The location where each Enterprise Zone Small Business will perform these services.

g)
The timeframe for each Enterprise Zone Small Business to provide or deliver the goods or services.

h)
The amount of capital, if any, each Enterprise Zone Small Business will be expected to provide.

i)
The form and amount of compensation each Enterprise Zone Small Business will receive.

j)
For a joint venture agreement, a copy of the agreement, signed by all parties.

k)
For a subcontract, a signed subcontract or letter of intent.

3.
The dollar value of the commitment to each Enterprise Zone Small Business must be included in the same sealed envelope with the Disadvantaged Business Submittal of the proposal.  The following will become a contractual obligation once the contract is fully executed:

a)
The amount of the selected Proposer’s Enterprise Zone Small Business commitment;

b)
The name of each Enterprise Zone Small Business; and

c)
The services each Enterprise Zone Small Business will provide, including the timeframe for performing the services.

PART III

CRITERIA FOR SELECTION

III-1.  MANDATORY RESPONSIVENESS REQUIREMENTS.  To be eligible for selection, a proposal must be:

a) Timely received from a Proposer; and
b) Properly signed by the Proposer.
III-2.  TECHNICAL NONCONFORMING PROPOSALS.  The Issuing Office reserves the right, in its sole discretion, to waive technical or immaterial nonconformities in a Proposer’s proposal.

III-3.  EVALUATION.  The Issuing Office has selected a committee of qualified personnel (Evaluation Committee or Committee) to review and evaluate timely submitted proposals.  Independent of the Evaluation Committee, the Bureau of Minority and Women’s Business Opportunities (BMWBO) will evaluate the Disadvantaged Business (DB) Submittal and provide the Issuing Office with a score for the DB component scoring section.  After the Committee completes its evaluation, the Issuing Office will recommend the selection of a Proposer to the Commission.  The Issuing Office’s recommendation shall be subject to the approval of the Commission.  The Commission reserves the right to exercise discretion in selecting the qualified bidder that best meets the RFP requirements and the needs of the Commission.  The Issuing Office will notify the selected Proposer in writing of the Commission’s selection for negotiation the responsible Proposer whose proposal is determined to be the most advantageous to the Commonwealth as determined by the Commission after taking into consideration all of the evaluation factors.  The Commission will award a contract only to a Proposer determined to be responsible in accordance with the most current version of Commonwealth Management Directive 215.9, Contractor Responsibility Program.
III-4.  CRITERIA FOR SELECTION.  The following criteria will be used in evaluating each proposal.  

a. Technical: The Issuing Office has established the weight for the Technical criterion for this RFP as 50 % of the total points.  Evaluation will be based upon the following, in order of importance:  


A.  PROFESSIONAL PERSONNEL AND INFRASTRUCTURE.  Qualifications of attorneys will be measured by their education and their legal practice experience in the areas of Pennsylvania local zoning and the Pennsylvania Municipalities Planning Code.  Senior counsel’s qualifications will be weighed more heavily than the qualifications of junior counsel.  Infrastructure will be measured by the Proposer’s organizational, financial, and physical means and assets and whether these will adequately support the work load and demands associated with the Project. 


B.  EXPERIENCE.  Experience of attorneys will be measured by their legal practice experience in the areas of Pennsylvania local zoning and the Pennsylvania Municipalities Planning Code.  Senior counsel’s experience will be weighed more heavily than the experience of junior counsel.  
         
C.  LOCAL PRESENCE.  Commissioners, Commissioner’s staff, and the Commission’s advisory legal staff are located in Harrisburg, Pennsylvania.  In order to minimize travel costs and to facilitate effective legal counsel, the Commission will evaluate the Proposer’s local presence in and around Harrisburg.      
b. Cost: The Issuing Office has established the weight for the Cost criterion for this RFP as 30 % of the total points.  Evaluation will be based upon a comparison of fee schedules in relation to attorney qualifications.     
c. Disadvantaged Business Participation: BMWBO has established the weight for the Disadvantaged Business (DB) Participation criterion for this RFP as 20 % of the total points.  Evaluation will be based upon the following in order of priority:

Priority Rank 1
Proposals submitted by Small Disadvantaged Businesses.

Priority Rank 2
Proposals submitted from a joint venture with a Small Disadvantaged Business as a joint venture partner.

Priority Rank 3
Proposals submitted with subcontracting commitments to Small Disadvantaged Businesses.

Priority Rank 4
Proposals submitted by Socially Disadvantaged Businesses.


Each DB Participation Submittal will be rated for its approach to enhancing the utilization of Small Disadvantaged Businesses and/or Socially Disadvantaged Businesses.  Each approach will be evaluated, with Priority Rank 1 receiving the highest score and the succeeding options receiving scores in accordance with the above-listed priority ranking.  To the extent that there are multiple DB Participation submittals that offer subcontracting commitments to Small Disadvantaged Businesses, the proposal offering the highest total percentage commitment shall receive the highest score in the Priority Rank 3 category and the other proposal(s) in that category shall be scored in proportion to the highest total percentage commitment offered. 

 

To qualify as a Small Disadvantaged Business or a Socially Disadvantaged Business, the Small Disadvantaged Business or Socially Disadvantaged Business cannot enter into subcontract arrangements for more than 40% of the total estimated dollar amount of the contract. If a Small Disadvantaged Business or a Socially Disadvantaged Business subcontracts more than 40% of the total estimated dollar amount of the contract to other contractors, the Disadvantaged Business Participation scoring shall be proportionally lower for that proposal.

d. Enterprise Zone Small Business Participation:  In accordance with the priority ranks listed below, bonus points in addition to the total points for this RFP, will be given for the Enterprise Zone Small Business Participation criterion. The maximum bonus points for this criterion is 3% of the total points for this RFP. The following options will be considered as part of the final criteria for selection:

Priority Rank 1
Proposals submitted by an Enterprise Zone Small Business will receive three percent bonus for this criterion.

Priority Rank 2
Proposals submitted by a joint venture with an Enterprise Zone Small Business as a joint venture partner will receive two percent bonus for this criterion.

Priority Rank 3
Proposals submitted with a subcontracting commitment to an Enterprise Zone Small Business will receive the one percent bonus for this criterion.

Priority Rank 4
Proposals with no Enterprise Zone Small Business Utilization shall receive no points under this criterion.


To the extent that a Proposer is an Enterprise Zone Small Business, the Proposer cannot enter into contract or subcontract arrangements for more than 40% of the total estimated dollar amount of the contract in order to qualify as an Enterprise Zone Small Business for purposes of this RFP.
III-5.
POTENTIAL CONFLICTS OF INTEREST.  The Issuing Office will determine, on a case-by-case basis, whether an actual or potential conflict of interest exists with the Proposer that bars the Proposer’s proposal from consideration.  In addition, the Proposer is expected to certify that the work to be performed for the Commission does not represent a conflict of interest, under the Rules of Professional Conduct applicable to attorneys in Pennsylvania, with any current or former clients of the Proposer.  The Commission will consider potential conflicts regarding the Proposer’s clients that are gas producers, Counties, or local municipalities.
PART IV

Additional Contract Terms
IV-1.  Ongoing Obligations to Maintain Records.  Data, records, and other materials, but excluding attorney notes and work product, collected or created by the Contractor for this Project is property of the Commission.  Information must be maintained in a manner to enable access for at least ten years from date of creation of the data, record or other materials.  Prior to destruction of such materials, the Contractor must notify the Commission to allow the Commission to take custody of such materials, if it so chooses.  

IV-2.  Incorporation by Reference.  The parties to that the Contract shall include the following terms:


A.
Subject in all respects to the terms and conditions of this Contract and to the duties and limitations contained in the statutory and common law of the Commonwealth of Pennsylvania, the duties of the Contractor shall be completed as outlined in and in accordance with the promises, warranties and representations contained in the Contractor’s Proposal (“Proposal”) and the RFP.  The RFP and all exhibits, appendices, addenda, and other attachments thereto, and the Contractor’s Proposal and all exhibits, appendices, addenda, and other attachments thereto are hereby incorporated into this Contract by reference.  


B.
The Commission by its agent, the Project Officer and other designated staff shall have the right and opportunity to participate actively in the activities of the Contractor and to this end shall have immediate access to all data, models, and other materials or information provided to the Contractor except that the Contractor may withhold such data, models, materials, or information to which the Commission does not otherwise have a right of access or inspection.  The Commission shall be advised if any data, models, materials, or information is being so designated and may contest such designation.
IV-3.  Contractor Representative.  The Contractor has designated _____________, telephone number ___________, and email ______________ as its staff contact (“Contractor Representative”) and has authorized him/her to act as the lead contact on behalf of the Contractor under this Contract. 
IV-4.  Termination.  The Commission reserves the right to terminate this Contract with thirty days’ notice to the Contractor if the Contractor's performance is, in the sole view of the Commission, unsatisfactory and not in keeping with the Proposal and the RFP, and/or for any material breach of the terms contained herein.  The Commission shall pay the Contractor for approved work completed until the date of contract termination.  The Commission and the Contractor will consult and the Commission will determine what work should be carried out between the time the notice of termination is given and the termination date of the Contract.  


In the event of a material breach of the Contract terms by the Contractor, the Project Officer shall inform the Contractor’s Representative of the breach.  The Contractor shall have twenty days in which to cure the breach to the satisfaction of the Commission.  This provision shall not be construed as a limitation on remedies by the Commission for breach of this Contract by the Contractor.

In the event Act 13 is repealed or substantially modified, the Commission reserves the right to terminate the contract if local zoning outside counsel is no longer needed by the Commission.

IV-5.  Non-Discrimination Clause.   During the term of this contract, as it affects any individual employed under this contract, the Contractor agrees as follows:

1.
The Contractor shall not discriminate against any applicant for employment, any independent contractor, any socially/economically restricted business, or any other person because of race, color, religious creed, ancestry, national origin, age, sex, or disability.

2.
The Contractor shall take affirmative action to ensure that applicants are employed and that employees or agents are treated fairly during employment, without regard to their race, color, religious creed, ancestry, national origin, age, sex, or disability.  Such affirmative action shall include, but is not limited to the following:  employment upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation, and selection of training.
IV-6.  Contract Requirements—Disadvantaged Business Participation and Enterprise Zone Small Business Participation.  All contracts containing Disadvantaged Business participation and/or Enterprise Zone Small Business participation must also include a provision requiring the selected contractor to meet and maintain those commitments made to Disadvantaged Businesses and/or Enterprise Zone Small Businesses at the time of proposal submittal or contract negotiation, unless a change in the commitment is approved by the BMWBO.  All contracts containing Disadvantaged Business participation and/or Enterprise Zone Small Business participation must include a provision requiring Small Disadvantaged Business subcontractors, Enterprise Zone Small Business subcontractors and Small Disadvantaged Businesses or Enterprise Zone Small Businesses in a joint venture to perform at least 50% of the subcontract or Small Disadvantaged Business/Enterprise Zone Small Business participation portion of the joint venture.


The selected contractor’s commitments to Disadvantaged Businesses and/or Enterprise Zone Small Businesses made at the time of proposal submittal or contract negotiation shall be maintained throughout the term of the contract and through any renewal or extension of the contract.  Any proposed change must be submitted to BMWBO, which will make a recommendation to the Contracting Officer regarding a course of action.


If a contract is assigned to another contractor, the new contractor must maintain the Disadvantaged Business participation and/or Enterprise Zone Small Business participation of the original contract.


The selected contractor shall complete the Prime Contractor’s Quarterly Utilization Report (or similar type document containing the same information) and submit it to the contracting officer of the Issuing Office and BMWBO within 10 workdays at the end of each quarter the contract is in force.  This information will be used to determine the actual dollar amount paid to Small Disadvantaged Business and/or Enterprise Zone Small Business subcontractors and suppliers, and Small Disadvantaged Business and/or Enterprise Zone Small Business participants involved in joint ventures.  Also, this information will serve as a record of fulfillment of the commitment the selected contractor made and for which it received Disadvantaged Business and Enterprise Zone Small Business points.  If there was no activity during the quarter then the form must be completed by stating “No activity in this quarter.”

NOTE: EQUAL EMPLOYMENT OPPORTUNITY AND CONTRACT COMPLIANCE STATEMENTS REFERRING TO COMPANY EQUAL EMPLOYMENT OPPORTUNITY POLICIES OR PAST CONTRACT COMPLIANCE PRACTICES DO NOT CONSTITUTE PROOF OF DISADVANTAGED BUSINESSES STATUS OR ENTITLE AN PROPOSER TO RECEIVE CREDIT FOR DISADVANTAGED BUSINESSES UTILIZATION.

IV-7.  Status of Contractor.  The parties hereto agree that the Contractor and any agents and employees of the Contractor shall act, in the performance of this Contract, in an independent capacity and not as officers, employees or agents of the Commission.
IV-8.  Integration Clause.  This Contract, and all exhibits, appendices, addenda, and other attachments thereto, constitutes the entire agreement among the parties, subject to the provisions of paragraph G “Amendments" below.  No other agreements, whether oral or written, or outside conditions, warranties, or understandings regarding the subject matter of this Contract shall be deemed to exist for purposes of interpreting this Contract, nor shall any such agreements be enforceable against the Commission or the Contractor.

IV-9.  Amendments.
 No amendment or modification changing the scope or terms of this Contract shall have any force or effect unless it is in writing and signed by all parties except as provided in this Contract.

IV-10.  Applicable Law.  This Contract shall be interpreted, construed, and governed by the laws of the Commonwealth of Pennsylvania.  Contractor expressly submits to the personal and subject matter jurisdiction of the Courts of the Commonwealth of Pennsylvania.

IV-11.  Assignment and Delegation.  Neither this Contract nor any of its benefits or duties may be assigned or delegated by subcontract or otherwise, except for those subcontracts specifically identified by this Proposal, without prior written approval by the Commission.  Any subcontract shall contain all of the provisions of this Contract.
IV-12.  Severability.
 If any provision of this Contract is invalid, the remainder of the Contract shall not be affected thereby if the essential terms and conditions of the Contract remain valid, legal and enforceable.

IV-13.  Non-Waiver.
 No provision of this Contract can be waived by any party unless made in writing and signed by the party against whom waiver is sought; nor shall the failure by any party to, at any time or on multiple occasions, require performance of any provision hereof be construed as a waiver of future enforcement thereof; nor shall waiver by any party of any breach hereof be construed as a waiver of any future breach.

IV-14.  Insurance.  During the performance of the work covered by this Contract, the Contractor shall maintain the following minimum insurance coverage at no additional cost to the Commission:

1.
Workers’ Compensation Insurance as required by law.

2.
Employer's Liability Insurance (bodily injury) of $1,000,000 per accident, and Employer's Liability Insurance (occupational diseases) of $1,000,000 per person and $2,000,000 in the general aggregate.

3.
Comprehensive General Liability Insurance of $1,000,000 each person; $1,000,000 each occurrence for bodily injuries; and $1,000,000 for property damage.

4.
Comprehensive Automobile Liability Insurance covering all owned and hired vehicles of $1,000,000 each person, $1,000,000 each accident for bodily injuries, and $1,000,000 each accident for property damage.
5.
Errors and Omission (Professional Liability) Insurance of $1,000,000 for each occurrence and $2,000,000 in general aggregate.

Proof of each insurance listed above must be provided to the Project Officer within thirty days of execution of the Contract. The insurance called for above is subject to the normal limitations and exclusions applying to each type of insurance; provided, however, that first dollar coverage shall be provided for each type.  The Commission (listed individually by name) will be named as an additional insured on the policies referred to in 2, 3, 4, and 5 above and such insurance shall be endorsed to require the insurer to furnish the Commission with ten (10) days written notice prior to the effective date of any cancellation of insurance.


The Contractor shall furnish the Commission with certificates or other documentary evidence showing that the insurance to be carried by the Contractor in accordance with this paragraph has been arranged.

IV-15.  Indemnity.  The Contractor agrees and undertakes to indemnify, defend, and hold harmless the Commission and its respective agents and employees and subcontractors against all liabilities, claims, damages, causes of action, judgments, costs and expenses, including reasonable attorneys’ fees, in any way relating to or arising out of any action or operation of the Contractor, or its  respective agents, employees, or subcontractors under this Contract, including but not limited to personal injury or property damage, including but not limited to injury or damage to the person or property of the Commission or the Contractor, or their respective agents, employees, or subcontractors, and shall, at the request of the Commission, defend any and all actions brought against the Commission and its respective agents, employees, or subcontractors based upon any such claims or demands.  The Contractor expressly waives use of the “statutory employer” defenses provided in the Pennsylvania Worker’s Compensation Act found generally at 77 P.S. § 481(a) and (b) and 77 P.S. § 52 with regard to this indemnity.  

IV-16.  LIMITATION OF LIABILITY.  IN NO EVENT, WHETHER BASED ON CONTRACT, INDEMNITY, WARRANTY, TORT (INCLUDING NEGLIGENCE OR GROSS NEGLIGENCE), STRICT LIABILITY OR OTHERWISE, SHALL ANY PARTY OR THEIR RESPECTIVE AGENTS OR EMPLOYEES OR SUBCONTRACTORS, BE LIABLE TO ANY OTHER PARTY OR THEIR RESPECTIVE AGENTS OR EMPLOYEES OR SUBCONTRACTORS, FOR SPECIAL INDIRECT, INCIDENTAL, PUNITIVE OR CONSEQUENTIAL DAMAGES WHATSOEVER INCLUDING, WITHOUT LIMITATION, LOSS OF PROFITS OR REVENUE OR COST OF CAPITAL.
IV-17.  Immunity.  Nothing contained in this Contract shall be construed as a waiver of the immunity of the Commonwealth or the Commission against suit.
IV-18.  Jurisdiction.  It is understood and agreed that actions undertaken by the Contractor shall be limited to matters within the jurisdiction of the Commission.
IV-19.  Gratuities.  The Contractor, on behalf of itself and its employees, agents, and subcontractors, warrants that no gratuity, payment, gift, service or other item of value has been or will be knowingly offered to any Commission employees or to any family member or designee, associate or agent of any Commission employee.  The tendering of any such gratuity, payment, gift, service or item of value to such persons is an act of default and shall give rise to an immediate right of termination by the Commission of this Contract.  In addition, the Contractor will be liable to the Commission for any damages, direct, indirect or consequential, as a result of the tendering of any such gratuity, payment, gift, service or item of value to such persons, whether such action is knowingly caused by the Contractor, its employees, agents or subcontractors.
IV-20.  Nondiscrimination/Sexual Harassment Clause.  Pursuant to Management Directive 215.16 Amended, the Contractor agrees: 

1.
In the hiring of any employee(s) for the manufacture of supplies, performance of work, or any other activity required under the contract or any subcontract, the Contractor, each subcontractor, or any person acting on behalf of the Contractor or subcontractor shall not, by reason of gender, race, creed, or color, discriminate against any citizen of this Commonwealth who is qualified and available to perform the work to which the employment relates. 

2.
Neither the Contractor nor any subcontractor nor any person on their behalf shall in any manner discriminate against or intimidate any employee involved in the manufacture of supplies, the performance of work, or any other activity required under the contract on account of gender, race, creed, or color. 

3.
The Contractor and each subcontractor shall establish and maintain a written sexual harassment policy and shall inform their employees of the policy. The policy must contain a notice that sexual harassment will not be tolerated and employees who practice it will be disciplined. 

4.
The Contractor and each subcontractor shall not discriminate by reason of gender, race, creed, or color against any subcontractor or supplier who is qualified to perform the work to which the contracts relates. 

5.
The Contractor and each subcontractor shall, within the time periods requested by the Commonwealth, furnish all necessary employment documents and records and permit access to their books, records, and accounts by the contracting agency and the Bureau of Minority and Women Business Opportunities (BMWBO), for purpose of ascertaining compliance with provisions of this Nondiscrimination/Sexual Harassment Clause. Within fifteen (15) days after award of any contract, the Contractor shall be required to complete, sign and submit Form STD-21, the “Initial Contract Compliance Data” form. If the contract is a construction contract, then the Contractor shall be required to complete, sign and submit Form STD-28, the “Monthly Contract Compliance Report for Construction Contractors”, each month no later than the 15th of the month following the reporting period beginning with the initial job conference and continuing through the completion of the project. Those contractors who have fewer than five employees or whose employees are all from the same family or who have completed the Form STD-21 within the past 12 months may, within the 15 days, request an exemption from the Form STD-21 submission requirement from the contracting agency. 

6.
The Contractor shall include the provisions of this Nondiscrimination/Sexual Harassment Clause in every subcontract so that those provisions applicable to subcontractors will be binding upon each subcontractor. 

7.
The Commonwealth may cancel or terminate the contract and all money due or to become due under the contract may be forfeited for a violation of the terms and conditions of this Nondiscrimination/Sexual Harassment Clause. In addition, the agency may proceed with debarment or suspension and may place the Contractor in the Contractor Responsibility File. 

IV-21.  Contractor Integrity Provisions.  Pursuant to Managerial Directive 215.8 Amended, the Contractor agrees:


It is essential that those who seek to contract with the Commonwealth observe high standards of honesty and integrity. They must conduct themselves in a manner that fosters public confidence in the integrity of the Commonwealth procurement process. 


In furtherance of this policy, Contractor agrees to the following: 

1. 
Contractor shall maintain the highest standards of honesty and integrity during the performance of this contract and shall take no action in violation of state or federal laws or regulations or any other applicable laws or regulations, or other requirements applicable to Contractor or that govern contracting with the Commonwealth.

2. 
Contractor shall establish and implement a written business integrity policy, which includes, at a minimum, the requirements of these provisions as they relate to Contractor employee activity with the Commonwealth and Commonwealth employees, and which is distributed and made known to all Contractor employees. 

3. 
Contractor, its affiliates, agents and employees shall not influence, or attempt to influence, any Commonwealth employee to breach the standards of ethical conduct for Commonwealth employees set forth in the Public Official and Employees Ethics Act, 65 Pa.C.S. §§1101 et seq.; the State Adverse Interest Act, 71 P.S. §776.1 et seq.; and the Governor’s Code of Conduct, Executive Order 1980-18, 4 Pa. Code §7.151 et seq., or to breach any other state or federal law or regulation.

4. 
Contractor, its affiliates, agents and employees shall not offer, give, or agree or promise to give any gratuity to a Commonwealth official or employee or to any other person at the direction or request of any Commonwealth official or employee.

5. 
Contractor, its affiliates, agents and employees shall not offer, give, or agree or promise to give any gratuity to a Commonwealth official or employee or to any other person, the acceptance of which would violate the Governor’s Code of Conduct, Executive Order 1980-18, 4 Pa. Code §7.151 et seq. or any statute, regulation, statement of policy, management directive or any other published standard of the Commonwealth. 

6. 
Contractor, its affiliates, agents and employees shall not, directly or indirectly, offer, confer, or agree to confer any pecuniary benefit on anyone as consideration for the decision, opinion, recommendation, vote, other exercise of discretion, or violation of a known legal duty by any Commonwealth official or employee.

7. 
Contractor, its affiliates, agents, employees, or anyone in privity with him or her shall not accept or agree to accept from any person, any gratuity in connection with the performance of work under the contract, except as provided in the contract. 

8.
 Contractor shall not have a financial interest in any other contractor, subcontractor, or supplier providing services, labor, or material on this project, unless the financial interest is disclosed to the Commonwealth in writing and the Commonwealth consents to Contractor’s financial interest prior to Commonwealth execution of the contract. Contractor shall disclose the financial interest to the Commonwealth at the time of bid or proposal submission, or if no bids or proposals are solicited, no later than Contractor’s submission of the contract signed by Contractor.

9. 
Contractor, its affiliates, agents and employees shall not disclose to others any information, documents, reports, data, or records provided to, or prepared by, Contractor under this contract without the prior written approval of the Commonwealth, except as required by the Pennsylvania Right-to-Know Law, 65 P.S. §§ 67.101-3104, or other applicable law or as otherwise provided in this contract. Any information, documents, reports, data, or records secured by Contractor from the Commonwealth or a third party in connection with the performance of this contract shall be kept confidential unless disclosure of such information is:

a.
Approved in writing by the Commonwealth prior to its disclosure; or

b. 
Directed by a court or other tribunal of competent jurisdiction unless the contract requires prior Commonwealth approval; or

c.
Required for compliance with federal or state securities laws or the requirements of national securities exchanges; or 

d.
Necessary for purposes of Contractor’s internal assessment and review; or

e. 
Deemed necessary by Contractor in any action to enforce the provisions of this contract or to defend or prosecute claims by or against parties other than the Commonwealth; or

f.
Permitted by the valid authorization of a third party to whom the information, documents, reports, data, or records pertain: or 

g. 
Otherwise required by law. 

10. Contractor certifies that neither it nor any of its officers, directors, associates, partners, limited partners or individual owners has been officially notified of, charged with, or convicted of any of the following and agrees to immediately notify the Commonwealth agency contracting officer in writing if and when it or any officer, director, associate, partner, limited partner or individual owner has been officially notified of, charged with, convicted of, or officially notified of a governmental determination of any of the following:

a. 
Engaging in commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements or receiving stolen property.

b. 
Engaging in commission of fraud or a criminal offense or other improper conduct or knowledge of, approval of or acquiescence in such activities by Contractor or any affiliate, officer, director, associate, partner, limited partner, individual owner, or employee or other individual or entity associated with: 

(1) obtaining; 

(2) attempting to obtain; or 

(3) performing a public contract or subcontract. 


Contractor’s acceptance of the benefits derived from the conduct shall be deemed evidence of such knowledge, approval or acquiescence. 

c. 
Violation of federal or state antitrust statutes.

d. 
Violation of any federal or state law regulating campaign contributions.

e. 
Violation of any federal or state environmental law. 

f. 
Violation of any federal or state law regulating hours of labor, minimum wage standards or prevailing wage standards; discrimination in wages; or child labor violations.

g. 
Violation of the Act of June 2, 1915 (P.L.736, No. 338), known as the Workers’ Compensation Act, 77 P.S. 1 et seq.

h. 
Violation of any federal or state law prohibiting discrimination in employment.

i. 
Debarment by any agency or department of the federal government or by any other state. 

j. 
Any other crime involving moral turpitude or business honesty or integrity.



Contractor acknowledges that the Commonwealth may, in its sole discretion, terminate the contract for cause upon such notification or when the Commonwealth otherwise learns that Contractor has been officially notified, charged, or convicted. 

11. If this contract was awarded to Contractor on a non-bid basis, Contractor must, (as required by Section 1641 of the Pennsylvania Election Code) file a report of political contributions with the Secretary of the Commonwealth on or before February 15 of the next calendar year. The report must include an itemized list of all political contributions known to Contractor by virtue of the knowledge possessed by every officer, director, associate, partner, limited partner, or individual owner that has been made by:

a.
Any officer, director, associate, partner, limited partner, individual owner or members of the immediate family when the contributions exceed an aggregate of one thousand dollars ($1,000) by any individual during the preceding year; 

b. 
Any employee or members of his immediate family whose political contribution exceeded one thousand dollars ($1,000) during the preceding year.



To obtain a copy of the reporting form, Contractor shall contact the Bureau of Commissions, Elections and Legislation, Division of Campaign Finance and Lobbying Disclosure, Room 210, North Office Building, Harrisburg, PA 17120. 

12. Contractor shall comply with requirements of the Lobbying Disclosure Act, 65 Pa.C.S. § 13A01 et seq., and the regulations promulgated pursuant to that law. Contractor employee activities prior to or outside of formal Commonwealth procurement communication protocol are considered lobbying and subjects the Contractor employees to the registration and reporting requirements of the law. Actions by outside lobbyists on Contractor’s behalf, no matter the procurement stage, are not exempt and must be reported.

13. When Contractor has reason to believe that any breach of ethical standards as set forth in law, the Governor’s Code of Conduct, or in these provisions has occurred or may occur, including but not limited to contact by a Commonwealth officer or employee which, if acted upon, would violate such ethical standards, Contractor shall immediately notify the Commonwealth contracting officer or Commonwealth Inspector General in writing.

14. Contractor, by submission of its bid or proposal and/or execution of this contract and by the submission of any bills, invoices or requests for payment pursuant to the contract, certifies and represents that it has not violated any of these contractor integrity provisions in connection with the submission of the bid or proposal, during any contract negotiations or during the term of the contract. 

15. Contractor shall cooperate with the Office of Inspector General in its investigation of any alleged Commonwealth employee breach of ethical standards and any alleged Contractor non-compliance with these provisions. Contractor agrees to make identified Contractor employees available for interviews at reasonable times and places. Contractor, upon the inquiry or request of the Office of Inspector General, shall provide, or if appropriate, make promptly available for inspection or copying, any information of any type or form deemed relevant by the Inspector General to Contractor's integrity and compliance with these provisions. Such information may include, but shall not be limited to, Contractor's business or financial records, documents or files of any type or form that refers to or concern this contract.

16. For violation of any of these Contractor Integrity Provisions, the Commonwealth may terminate this and any other contract with Contractor, claim liquidated damages in an amount equal to the value of anything received in breach of these provisions, claim damages for all additional costs and expenses incurred in obtaining another contractor to complete performance under this contract, and debar and suspend Contractor from doing business with the Commonwealth. These rights and remedies are cumulative, and the use or non-use of any one shall not preclude the use of all or any other. These rights and remedies are in addition to those the Commonwealth may have under law, statute, regulation, or otherwise.

17. For purposes of these Contractor Integrity Provisions, the following terms shall have the meanings found in this Paragraph 17:
a. 
“Confidential information” means information that a) is not already in the public domain; b) is not available to the public upon request; c) is not or does not become generally known to Contractor from a third party without an obligation to maintain its confidentiality; d) has not become generally known to the public through an act or omission of Contractor; or e) has not been independently developed by Contractor without the use of confidential information of the Commonwealth. 
b. 
“Consent” means written permission signed by a duly authorized officer or employee of the Commonwealth, provided that where the material facts have been disclosed, in writing, by pre-qualification, bid, proposal, or contractual terms, the Commonwealth shall be deemed to have consented by virtue of execution of this contract.

c. 
“Contractor” means the individual or entity that has entered into this contract with the Commonwealth, including those directors, officers, partners, managers, and owners having more than a five percent interest in Contractor.

d. 
“Financial interest” means: 

(1) Ownership of more than a five percent interest in any business; or 

(2) Holding a position as an officer, director, trustee, partner, employee, or holding any position of management.

e. 
“Gratuity” means tendering, giving or providing anything of more than nominal monetary value including, but not limited to, cash, travel, entertainment, gifts, meals, lodging, loans, subscriptions, advances, deposits of money, services, employment, or contracts of any kind. The exceptions set forth in the Governor’s Code of Conduct, Executive Order 1980-18, the 4 Pa. Code §7.153(b), shall apply.

f. 
“Immediate family” means a spouse and any unemancipated child.

g. 
“Non-bid basis” means a contract awarded or executed by the Commonwealth with Contractor without seeking bids or proposals from any other potential bidder or Proposer. 

h. 
“Political contribution” means any payment, gift, subscription, assessment, contract, payment for services, dues, loan, forbearance, advance or deposit of money or any valuable thing, to a candidate for public office or to a political committee, including but not limited to a political action committee, made for the purpose of influencing any election in the Commonwealth of Pennsylvania or for paying debts incurred by or for a candidate or committee before or after any election. 
INSTRUCTIONS FOR NONCOLLUSION AFFIDAVIT

1.
This Noncollusion Affidavit is material to any contract/purchase order awarded pursuant to this bid.  According to section 4507 of Act 57 of May 15, 1998, 62 Pa. C.S. § 4507, governmental agencies may require Noncollusion Affidavits to be submitted with bids.


2.
This Noncollusion Affidavit must be executed by the member, officer or employee of the proposer who makes the final decision on prices and the amount quoted in the bid.


3.
Bid rigging and other efforts to restrain competition, and the making of false sworn statements in connection with the submission of bids are unlawful and may be subject to criminal prosecution.  The person who signs the affidavit should examine it carefully before signing and assure himself or herself that each statement is true and accurate, making diligent inquiry, as necessary, of all other persons employed by or associated with the proposer with responsibilities for the preparation, approval or submission of the bid.


4.
In the case of a bid submitted by a joint venture, each party to the venture must be identified in the bid documents, and an affidavit must be submitted separately on behalf of each party.


5.
The term “complementary bid” as used in the affidavit has the meaning commonly associated with that term in the bidding process, and includes the knowing submission of bids higher than the bid of another firm, any intentionally high or noncompetitive bid, and any other form of bid submitted for the purpose of giving a false appearance of competition.


6.
Failure to submit an affidavit with the bid proposal in compliance with these instructions may result in disqualification of the bid.

NONCOLLUSION AFFIDAVIT
State of ________________________:

County of ______________________: S.S.


I state that I am ________(Title)___________ of _________(Name of Firm)_________ and that 

I am authorized to make this affidavit on behalf of my firm, and its owners, directors, and officers.  I am the person responsible in my firm for the price(s) and the amount of this bid.


I state that:



(1)
The price(s) and amount of this bid have been arrived at independently and without consultation, communication or agreement with any other contractor, proposer or potential proposer.



(2)
Neither the price(s) nor the amount of this bid, and neither the approximate price(s) nor approximate amount of this bid, have been disclosed to any other firm or person who is a proposer or potential proposer, and they will not be disclosed before bid opening.



(3)
No attempt has been made or will be made to induce any firm or person to refrain from bidding on this contract, or to submit a bid higher than this bid, or to submit any intentionally high or noncompetitive bid or other form of complementary bid.



(4)
The bid of my firm is made in good faith and not pursuant to any agreement or discussion with, or inducement from, any firm or person to submit a complementary or other noncompetitive bid.



(5)
______(Name of Firm)_________, its affiliates, subsidiaries, officers, directors, and employees are not currently under investigation by any governmental agency and have not in the last four years been convicted or found liable for any act prohibited by state or federal law in any jurisdiction, involving conspiracy or collusion with respect to bidding on any public contract, except as follows:



I state that ______(Name of Firm)______ understands and acknowledges that the above representations are material and important, and will be relied on by the _Pennsylvania Public Utility Commission_ in awarding the contract(s)/purchase order(s) for which this bid is submitted.  I understand and my firm understands that any misstatement in this affidavit is and shall be treated as fraudulent concealment from the Purchasing Agency of the true facts relating to the submission of this bid.

__________________________________
__________________________________


(Signature)
(Signatory’s Name)

__________________________________


(Signatory’s Title)

SWORN TO AND SUBSCRIBED

BEFORE ME THIS _______ DAY

OF ___________________ 20____

Notary Public ________________________________ 
My Commission Expires _______________________

PROPOSAL COVER SHEET

Local Zoning Outside Counsel RFP
COMMONWEALTH OF PENNSYLVANIA

Pennsylvania Public Utility Commission

Bureau of Administrative Services

RFP-2012-4
Enclosed in one package are three separately sealed submittals that constitute the proposal of the Proposer identified below for the above-referenced RFP:  

	Proposer Information:

	Proposer Name
	

	Proposer Mailing Address
	

	Proposer Website
	

	Proposer Contact Person
	

	Contact Person’s Phone 
	

	Contact Person’s E-Mail
	

	Proposer Federal ID Number
	


	Submittals Enclosed and Separately Sealed:

	(
	Technical Submittal

	(
	Disadvantaged Business Submittal

	(
	Cost Submittal


	Signature


	Signature of an official authorized to bind the Proposer to the provisions contained in the Proposer’s proposal:

	
	Printed Name

	
	Title

	
	Date

	

	

	


FAILURE TO COMPLETE, SIGN AND RETURN THIS FORM WITH THE PROPOSER’S PROPOSAL MAY RESULT IN THE REJECTION OF THE PROPOSER’S PROPOSAL
RFP TRANSMITTAL LETTER
Local Zoning Outside Counsel RFP
COMMONWEALTH OF PENNSYLVANIA

Pennsylvania Public Utility Commission

Bureau of Administrative Services
RFP-2012-4
March 12, 2012
[Company Name]

[Address]

[City, State Postal Code]
Dear Mr./Ms. [Contact]:

You are invited to submit a proposal for the Commission’s Local Zoning Outside Counsel Request for Proposal, in accordance with the enclosed request for proposal.


All proposals must be submitted to the address stated in Section I-11 of the RFP no later than 3 p.m., Monday, April 12, 2012, as stated in the Calendar of Events.  Late proposals will not be considered regardless of the reason.


All questions should be submitted by email (with subject line “RFP-2012-4 Local Zoning Outside Counsel RFP Question”) to Robert Gramola rgramola@pa.gov no later than March 19, 2012, as stated in the Calendar of Events.  All Proposers will be provided with written answers to questions asked by any Proposer by March 28, 2012, as stated in the Calendar of Events.


In addition, a pre‑proposal conference will be held on Wednesday March 21, 2012 at 1:30 p.m. in Hearing Room 2, Commonwealth Keystone Building, 400 North St., Harrisburg PA 17120.  Questions may also be submitted at the pre-proposal conference, which will also be answered by March 28, 2012.  Attendance at the pre-proposal conference is not mandatory.      

Sincerely,

Robert C. Gramola, Director of Administration
Bureau of Administrative Services

Issuing Officer/Project Officer

Enclosure: Request for Proposal
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