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RECONSIDERATION ORDER
BY THE COMMISSION:

At the January 15, 2009 Public Meeting, this Commission adopted the Energy Efficiency and Conservation Program Implementation Order at the above‑referenced docket number.
  That Implementation Order established an Energy Efficiency and Conservation (“EE&C”) program in accordance with Act 129 of 2008, P.L. 1592 (“Act 129”).  See 66 Pa.C.S. § 2806.1.  In accordance with Act 129, all electric distribution company’s (“EDC”) with at least 100,000 customers must adopt a plan to reduce energy demand and consumption within its service territory.  66 Pa.C.S. § 2806.1.  The Implementation Order established the specific standards each EE&C plan must meet and provided guidance on the procedures to be followed for submittal, review and approval of all aspects of the EE&C plans in accordance with 66 Pa.C.S. § 2806.1(a).

On January 30, 2009, the Energy Association of Pennsylvania (“Energy Association”) filed a Petition for Clarification and Reconsideration of the January 16, 2009, EE&C Program Implementation Order.  In its Petition, the Energy Association requested that the Commission clarify the date for peak load reduction compliance.  The Energy Association also asked the Commission to reconsider its decision to reject the demonstrated capability method for determining an EDC’s compliance with the peak load reduction targets set in 66 Pa.C.S. § 2806.1(d).  For the reasons described below, the Commission denies the Energy Associations requests.

On February 2, 2009, the Industrial Energy Consumers of Pennsylvania (“IECPA”) filed a Petition for Clarification of the January 16, 2009, EE&C Program Implementation Order.  In its Petition, the IECPA requested that the Commission provide all interested parties with an opportunity to file reply briefs during the EE&C plan approval process.  For the reasons described below, the Commission grants IECPA’s request.

On February 18, 2009, the Pennsylvania Department of Environmental Protection (“DEP”) filed a motion for extension of time to file an answer to the Energy Association’s Petitions for Clarification and Reconsideration.  Along with this Motion, DEP filed its answer.  With this Order, the Commission grants DEP’s motion for extension of time to file an answer and accepts DEP’s answer for consideration.
DISCUSSION

A.
Legal Standard

The Energy Association correctly identified the legal standard the Commission must apply when considering petitions for reconsideration.  As the Energy Association correctly noted, the standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553, 559, December 17, 1985, as follows:
A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.

In this regard, we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

Parties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them...what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considerations which appear to have been overlooked by the Commission.

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.
As will be fully described below, the Energy Association’s Petitions for Clarification and Reconsideration has failed to meet this standard.

B.
Energy Association’s Petitions

In its Petition for Clarification and Reconsideration, the Energy Association raised two issues.  Initially, the Energy Association requested that the Commission clarify the compliance date for the peak load target established in 66 Pa.C.S. § 2806.1(d).  In addition , the Energy Association requested that the Commission reconsider its rejection of the “demonstrated capability” method for determining whether an EDC has met the peak load target, as advocated by PECO Energy Company (“PECO”), and Metropolitan Edison Company, Pennsylvania Electric Company, and Pennsylvania Power Company (collectively, “FirstEnergy”).  These two issues will be addressed below.
1.
Clarification of Peak Load Reduction Compliance Date

Regarding the request for clarification of the compliance date for the peak load target, the Energy Association references page 29 of the Implementation Order in which this Commission stated the following:
To be in compliance the EDCs must demonstrate that its EE&C plan produced demand savings during the 100 hours of highest demand for the period June 1, 2012, through September 30, 2012, equal to at least 4.5% of the average of the 100 highest peak hours during the period from June 1, 2007 to September 30, 2007.


The Energy Association asserted that this language is contrary to the compliance date of May 31, 2013, established in Act 129, at 66 Pa.C.S. § 2806.1(d).  To support this assertion, the Energy Association stated that EDCs will not get credit for any peak load or conservation measures installed or implemented between September 30, 2012 and       May 31, 2013.  The Energy Association argued that a more reasonable interpretation of Act 129’s peak load compliance date would allow for the installation and implementation of measures through May 31, 2013.  The Energy Association further argued that Act 129 can be interpreted to allow this Commission to determine if the EDCs meet the minimum 4.5% reduction during the summer of 2013 and thereafter.  Finally, the Energy Association argued that by shortening the period for compliance, the Commission has inappropriately lessened the EDCs’ opportunity for successful implementation of the EE&C program.

The Energy Association specifically requested that the Commission revise the above‑referenced sentence found on page 29 of the Implementation Order as follows:
To be in compliance, the EDC must show that by May 31, 2013 its EE&C plan implemented sufficient measures to produce peak demand reductions of a minimum of at least 4.5% of the average of the 100 highest peak hours during the period from June 1, 2007 to September 30, 2007.  This MW amount represents the EDC’s demand reduction target and can be satisfied through the utilization of demand reduction savings (e.g. deemed demand savings recognized in the Technical Reference Manual) and callable demand reduction resources.  An EDC will be deemed in compliance with Act 129’s peak demand provisions if the total of its demand reduction savings and callable demand reduction resources equal or exceed the Target.
Energy Association Petition at page 8.


In its Answer, DEP responded that the peak demand reduction compliance date issue was neither new nor novel, as it was thoroughly considered by the Commission.  DEP pointed out that all EDCs, as well as the Energy Association, suggested that only summer months be used to measure the 100 highest hours of peak demand.  DEP asserted that as this issue was raised and fully considered by the Commission, the Energy Association Petition for Clarification should be denied.

The Commission agrees with DEP and will deny the Energy Association’s Petition for Clarification for the reasons set forth below.  First, the Commission agrees with DEP that this issue was fully reviewed and considered by the Commission during the EE&C program development proceeding.  Specifically, this Commission stated the following regarding the 100 hours of highest demand in the Implementation Order:


The Commission agrees with PECO and PPL that the 100 hours of highest demand for the annual system peak demand determination should be limited to the months of June, July, August and September.  The Commission believes that focusing the EE&C program efforts on the summer peak period will provide the greatest benefit and be more cost effective.  Therefore, to determine the targeted peak demand savings each EDC must meet in the year ending May 31, 2013, the Commission adopts the use of four‑and‑a‑half percent of the EDC’s average of the 100 highest peak hours during the summer months of June, July, August and September in 2007.
 Implementation Order at page 21.

Second, this Commission actually adopted the Energy Association’s approach to when the 100 hours of highest customer demand is to be measured.  Specifically, in Attachment A to the November 26, 2008 Secretarial Letter, additional question 1(a) this Commission asked the following question:
Should the Commission use the average usage during the 100 highest peak hours during the entire reference year, or the average usage during the 100 highest summer peak hours when calculating the peak demand reduction targets for each EDC?


In response to this question, the Energy Association stated that it “recommends that the Commission use the average usage for each EDC during the 100 highest summer peak hours using the PJM definition of summer months which is June 1 through September 30.”  FirstEnergy, West Penn Power Company (“Allegheny”), PPL Electric (“PPL”) and PECO all filed similar comments in response to the above‑referenced question.  FirstEnergy stated that they “recommend the use of only summer hours (June through August) for the development of the Act 129 demand response targets.”  FirstEnergy’s December 8, 2008, comments at page 8.  Allegheny stated that “the highest 100 hours should be limited to the summer period.” Allegheny’s December 8, 2008, Comments at page 1.  In support of this position, Allegheny further stated that “it would be much more costly to deploy programs to effectuate a demand response for both a summer and winter peak, as different factors are contributory to those events.”  Id.  PPL stated that it “and other similarly situated EDCs might face a higher risk of non‑compliance by having to split their available resources between summer and winter programs.”  PPL’s December 8, 2008, Attachment A, Comments at page 1.  Finally, PECO stated that “the summer peak period provides the greatest opportunity for demand reductions.”  PECO’s December 8, 2008, Comments at page 2.

Third, the Commission declines to interpret Act 129 as the Energy Association suggests.  The Energy Association posits that Act 129 can be interpreted to permit EDCs to meet the 4.5% peak demand reduction target by demonstrating that it implemented measures by May 31, 2013, that will affect the 100 hours of highest demand in the months of June through September 2013.  Such a reading of the Act is untenable when reading it in its entirety.  In particular, the Act references annual requirements ending on May 31.  See 66 Pa.C.S. §§ 2806.1(c) and (d).  Significantly, 66 Pa.C.S. § 2806.1(d)(1) states that “[b]y May 31, 2013” the peak demand reduction target must be met.  Measuring peak demand reductions after May 31, 2013, cannot be reconciled with this language of       Act 129.  Furthermore, Act 129 requires this Commission to compare the total costs of all implemented plans with total savings in energy and capacity costs to retail customers by November 30, 2013.  66 Pa.C.S. § 2806.1(d)(2).  It would be impossible for this Commission to meet the November 30, 2013, deadline under the Energy Association’s interpretation, as this Commission would have only 30 days to collect and analyze data to make such a critical determination.

Lastly, as DEP pointed out, 66 Pa.C.S. § 2806.1(d)(1) clearly requires the          100 hours of highest demand to be reduced by 4.5% in the year beginning June 1, 2012 and ending May 31, 2013.  As this Commission adopted the suggestion of the Energy Association, as well as others, to limit the peak demand period to the summer months during a compliance year, the only way to determine if the 100 highest hour reduction targets that have been meet is to look at the demand savings attained during the summer months of June through September 2012.  For these reasons, the Commission finds that the language and context of 66 Pa.C.S. § 2806.1(d)(1) cannot be reasonably interpreted to allow the demand reductions to be measured at a date after May 31, 2013, and, accordingly, the Energy Association’s Petition for Clarification must be denied.
2.
Reconsideration of the Demonstrated Capability Approach


Next, the Energy Association requested that the Commission reconsider its rejection of the demonstrated capability approach to measuring peak demand reduction originally put forth by PECO and FirstEnergy.  The Energy Association argued that the adoption of this approach is critical due to the voluntary nature of the measures to be employed and unpredictable future weather conditions.  The Energy Association urged that the adoption of this approach along with a revised Technical Reference Manual “would create a predictable methodology for measurement of EDC plan implementation” that would “harmonize the Commission’s selection of summer [sic] June to September peak hours with the statutory mandated Spring end point of May 31, 2013 for measuring peak reduction achievement.”  Petition at page 10.

DEP responded by noting that the language of Act 129 does not support the demonstrated capability approach.  Specifically, DEP pointed to the language in             66 Pa.C.S. § 2806.1(d)(1) that “[b]y May 31, 2013, the weather‑normalized demand of the retail customers...shall be reduced by a minimum of 4.5% of annual system peak demand in the 100 hours of highest demand” as requiring actual reductions, not just the ability to reduce.  DEP further stated that “[s]pending ratepayer dollars on measures that are not implemented is poor use of those funds.”  DEP Answer at page 4.  Again, DEP requested that the Commission deny the Energy Association’s Petition for Reconsideration.

Again, the Commission agrees with DEP and will deny the Energy Association’s Petition for Reconsideration for the reasons set forth below.  Initially, the Commission must point out that, as with the previous argument, neither this issue nor the Energy Association’s arguments are new or novel.  In the Implementation Order, this Commission stated the following regarding this “demonstrated capability” approach:

One method, put forth by PECO and FirstEnergy would require each EDC to show that they have the demonstrated capability to reduce a specific amount of peak demand when a predetermined demand trigger point of peak demand is met.  Advocates of this “demonstrated capability” approach assert that this approach would prevent the need to impose demand response when it is not needed or when it would have no effect on the wholesale energy market.

Implementation Order at page 20.  Therefore, as the Energy Association failed to present any new or novel arguments, or newly discovered evidence, not previously heard, allege errors of law, a change in circumstance, or considerations which appear to have been overlooked by this Commission, we must deny the Petition.

Furthermore, as pointed out by DEP, this “demonstrated capability” approach to demand reduction is contrary to the express language of the Act.  The Act specifically states that “demand...shall be reduced....”  “The word ‘shall’ carries an imperative or mandatory meaning.”  In Re: Canvass of Absentee Ballots, 577 Pa. 231, 244, 843 A.2d 1223, 1231 (2004).  Thus, the Act requires an actual reduction in peak demand, not just a demonstrated ability to reduce peak demand.  For this reason, the Commission must deny the Energy Association’s Petition for Reconsideration.
C.
IECPA’s Petition

In its Petition for Clarification, the IECPA sought clarification regarding the opportunity for all parties to an EE&C plan filing to file both main briefs and reply briefs.  IECPA specifically references page 12 of the Implementation Order addressing the process for approving the EDC’s EE&C plans, in which this Commission stated the following:


The Commission will publish a notice of each proposed plan in the Pennsylvania Bulletin within 20 days of its filing.  In addition, the Commission will post each proposed plan on its website.  An answer along with comments and recommendations are to be filed within 20 days of the publication of the notice in the Pennsylvania Bulletin.  Each plan will be referred to an Administrative Law Judge (“ALJ”), who will establish a discovery schedule and hold a public input hearing(s) in the EDC’s service territory, as well as an evidentiary hearing(s) on issues related to the EDC’s EE&C plan.  Such hearings are to be completed on or before the 65th day after a plan is filed,[] after which, the parties will have 10 days to file briefs.[] The EDC will then have 10 days to submit a revised plan or reply comments or both.[]  The ALJ will then certify the record to the Commission.

Implementation Order at page 12 (footnotes omitted).


IECPA asserted that it is imperative that customers be afforded a full and complete opportunity to participate in the EE&C plan approval proceedings, noting the significant rate implications involved.  IECPA goes on to assert that fairness and due process requires that all parties be given an opportunity to respond to the recommendations of other parties, as well as the EDC’s recommendation.  As such, IECPA requested that a complete briefing schedule in accordance with this Commission’s regulations at 52 Pa. Code § 5.502 (filing and service of briefs) be implemented in this proceeding.

The Commission agrees with IECPA in principal and will grant its Petition for Clarification to the extent described below.  Specifically, the Commission will grant all parties an opportunity to submit reply briefs within 10 days following the filing of main briefs.  As directed in footnote 9 on page 12 of the Implementation Order, these reply briefs are due by September 24, 2009, or earlier depending on when the main briefs are due, in accordance with the procedural schedule outlined on page 12 of the Implementation Order.

CONCLUSION

For the reasons set forth in this Order, the Commission denies the Energy Association’s Petitions for Clarification and Reconsideration as they failed to present new or novel issues not previously presented and considered by this Commission.  Furthermore, for the reasons set forth in this order, the Commission grants IECPA’s Petition for Clarification, by extending the opportunity to file reply briefs to all parties that participate in the EE&C plan approval proceedings.  THEREFORE,

IT IS ORDERED:

1.
That the Petitions for Clarification and Reconsideration of the Energy Association of Pennsylvania are denied for the reasons set forth in this Order.


2.
That the Petition for Clarification of the Industrial Energy Consumers of Pennsylvania is granted to the extent delineated in this Order.

3.
That this Reconsideration Order be served on all jurisdictional electric distribution companies, the Office of Consumer Advocate, the Office of Small Business Advocate, the Office of Trial Staff and all parties who filed comments under the above‑referenced Docket Number.
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BY THE COMMISSION

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  May 28, 2009
ORDER ENTERED:  June 2, 2009
� This Implementation Order was entered on January 16, 2009.
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