BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of PPL Electric Utilities Corporation
:

For Approval of An Energy



:

M-2009-2093216


Efficiency and Conservation Plan


:
SECOND PREHEARING ORDER
Scheduling and Rulings on Petitions to Intervene



On July 1, 2009, PPL Electric Utilities Corporation (PPL or Company) filed its Energy Efficiency and Conservation (EE&E) Plan with the Commission pursuant to the requirements of Act 129 of 2008 (Act 129), P.L. 1492, 66 Pa. C.S. § 2806.1 and 2806.2.  


Notice of the filing was published in the Pennsylvania Bulletin on July 18, 2009, 39 Pa. B. 4196, which set the response deadline as August 7, 2009 and included a notice of the prehearing conference set for July 27, 2009.  A prehearing order was issued on July 1, 2009 and was served upon the Company and the statutory advocates.  A public input hearing was scheduled consistent with the Commission’s Implementation Order at PUC Docket No. M-2008-2069887 (Order entered January 16, 2009).


The following documents have been received:

July 9, 2009
Notice of Appearance of Office of Trial Staff (OTS)
July 10, 2009
Petition to Intervene of Sustainable Energy Fund (SEF)

July 10, 2009
Petition to Intervene of UGI Utilities, Inc., UGI Penn Natural Gas, Inc. and UGI 


Central Penn Gas, Inc. (UGI)

July 16, 2009
Petition to Intervene of the Commonwealth of Pennsylvania, Department of 


Environmental Protection (DEP)
July 17, 2009
Petition to Intervene of Eric Joseph Epstein

July 20, 2009 
Notice of Intervention of Office of Small Business Advocate (OSBA)

July 20, 2009
Answer of PPL in Opposition to Petition to Intervene of UGI

July 23, 2009
Petition to Intervene of Richards Energy Group, Inc. (Richards)

July 23, 2009
Petition to Intervene of Citizens for Pennsylvania’s Future (PennFUTURE)

July 24, 2009
Petition to Intervene of PP&L Industrial Customer Alliance (PPLICA)

July 24, 2009
Prehearing Memorandum of PPL, DEP, PennFUTURE, Mr. Epstein, 


PPLICA, SEF, UGI, OSBA, OCA, Richards Energy, OTS

July 27, 2009
Petition to Intervene and Prehearing Memo of Field Diagnostic Services, Inc. 


(FDS)
July 27, 2009
Petition to Intervene and Prehearing Memo of Pennsylvania Association of 


Community Organizations for Reform Now (ACORN)

July 27, 2009
Answer of UGI to PPL’s Answer to UGI’s Petition to Intervene

July 27, 2009
Petition to Intervene of ClearChoice Energy

July 27, 2009
Petition to Intervene of Direct Energy Business, LLC.



The prehearing conference was held as scheduled, and the following counsel were present:  David B. MacGregor, Esq., Paul E. Russell, Esq., and Andrew S. Tubbs, Esq. for PPL; Lillian S. Harris, Esq., and Mark Morrow, Esq., for UGI; Allison C. Kaster, Esq., for OTS; Tanya McCloskey, Esq., and James A. Mullins, Esq., for OCA; Sharon E. Webb, Esq., for OSBA; Craig R. Burgraff, Esq., for SEF; Craig A. Doll, Esq., for Richards; Shelby Linton-Keddie, Esq., for PPLICA; Eric Joseph Epstein; Charles McPhedran, Esq., for PennFUTURE; Scott Perry, Esq. and Aspassia V. Staevska, Esq., for DEP; Melanie Tambolas, Esq., for Field Diagnostic Services Inc.; and Harry Geller, Esq., for ACORN.


The petitions to intervene of the following parties were not opposed and will be granted accordingly:  SEF, PPLICA, Mr. Epstein, PennFUTURE, DEP, ACORN and FDS.  The petition to intervene of UGI was opposed and counsel for UGI and PPL presented argument.  The discussion and ruling appears below.


The parties discussed the distinction between “comments” and evidence and were informed that only comments and testimony which are properly sponsored will be accepted into the record and certified to the Commission.  Those comments which are not properly sponsored and subject to cross-examination may be filed with the Secretary but will not be certified as part of the evidentiary record.  The last date for the filing of comments is also the due date for the submission of prepared testimony.


There was some concern that the short time allotted for the litigation of this case did not allow for thorough discovery, and the parties agreed upon the modifications proposed in the OCA Prehearing Memorandum.  These will be adopted, and the Company has agreed to use its best efforts to answer discovery as quickly as possible.  



The e-mail addresses used in this case are as follows:

David B. MacGregor
dmacgregor@postschell.com
Paul E. Russell
perussell@pplweb.com
Andrew S. Tubbs
atubbs@postschell.com
Lillian Harris

lsharris@hmslegal.com
Mark Morrow

morrowm@ugicorp.com
Allison C. Kaster
akaster@state.pa.us
James Mullins

jmullins@paoca.org
Tanya McCloskey
tmccloskey@paoca.org
Sharon E. Webb
swebb@state.pa.us
Craig R. Burgraff
crburgraff@hmslegal.com
Craig A. Doll

CDoll76342@aol.com
Shelby Linton-Keddie
skeddie@mwn.com
Eric J. Epstein

lechambon@comcast.net
Scott Perry

scperry@state.pa.us
Aspassia Staevska
astaevska@state.pa.us
Harry Geller

hgellerpulp@PAlegalaid.net
Melanie Tambolas
tambolas@yblankrome.com
Christopher Lewis
Lewis@blankrome.com
Daniel Clearfield
dclearfield@eckertseamans.com
Kevin Moody

kmoody@eckertseamans.com


The parties are directed to inform me as soon as possible if these e-mail addresses are incorrect.  I note that the time has not yet run for responses to the Company’s filing to be filed and that this list may be updated as necessary.

Petition to Intervene of UGI


UGI filed its petition to intervene on July 10, 2009, asserting its right to intervene under both 52 Pa. Code 5.72(a)(2) and (a)(3):
§ 5.72.  Eligibility to intervene.

(a)
Persons.  A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The right or interest may be one of the following:

* * *


(2)
An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.

(3)
Another interest of such nature that participation of the petitioner may be in the public interest.

* * *

52 Pa. Code §§ 5.72(a)(2) and 5.72(a)(b).



UGI states:

The UGI Distribution Companies have interest which are directly affected and are not adequately represented by existing participants in the proceeding as to which the UGI Distribution Companies may be bound by the action of the Commission in the proceeding.  Given the broad requirements and clear intent of Act 129 for the EDCs’ employment of energy efficiency and conservation measures such as “energy efficient heating and cooling equipment or systems and energy efficient appliances and other technologies,” the UGI Distribution Companies – which advocate the inclusion of fuel substitution technologies in the EE&C plans – have interest that are of such a nature that their participation in this proceeding is in the public interest.

(a)
Act 129 and the Commission’s Orders implementing it clearly contemplate that fuel substitution programs are eligible to meet the EDCs’ Act 129 load reduction targets
and that the statute requires procedures to be established “through which recommendations can be made as to additional measures that will enable an EDC to improve its plan.”
 In fact, PPL has included a very modest fuel substitution measure in its EE&C Plan.  Under the EE&C Plan requirement, PPL has developed a proposed roadmap for Commission approval that it proposes to follow to reduce electric load through the implementation of efficiency and conservation measures – fuel substitution should be a significant part of the plan.

(b)
The UGI Distribution Companies should also be granted intervention in this proceeding because the use of natural gas resources as an electric usage reduction measure has the potential to significantly affect the total costs that PPL customers may ultimately pay for their total energy consumption once an approved EE&C plan is fully implemented.  In addition, once approved, the EE&C plans will be in place for an extended timeframe with limited opportunities for plan review and adjustment.  Thus, the Commission must gather and consider a broad spectrum of industry and consumer input on the sufficiency of the EDCs’ EE&C plans now to that the goals of Act 129 are achieved in a cost-effective manner for the long term.


(c)
The UGI Distribution Companies seek to intervene in this proceeding for the purpose of providing input regarding the significant benefits of including additional fuel substitution measures in PPL’s EE&C Plan to not only meet the load reduction mandate of Act 129, but to provide long-term sustainable benefits to consumers such as downward pressure on wholesale electric and natural gas prices resulting from the more efficient use of natural gas on a source-to-end-use basis and a reduction in greenhouse gas emission.  The UGI Distribution Companies are uniquely positioned to provide valuable input to the Commission on fuel substitution measure because they provide natural gas service to a large number of customers in PPL’s territory.  The UGI Distribution Companies’ interest is not adequately represented by any other party or participant in this proceeding.

UGI’s Petition to Intervene at 3-5.



PPL filed its Answer in Opposition on July 22, 2009,
 averring that UGI has failed to allege a basis for intervention in this matter because the issues that UGI seeks to address have either been addressed previously by the Commission or are beyond the scope of this proceeding or involve issues that are more appropriate in the context of the Commission’s annual review of PPL’s EE&C Plan.  PPL Answer at 5.


PPL points out that the Commission’s TRM Order addressed the issue of natural fuel gas switching and noted that:
The Commission recognizes that fuel switching is a complicated topic that will require additional time and effort to fully address.  As the TRM will provide vital guidance to EDCs in developing their EE&C plans, which are due to be filed by July 1, 2009, there is not enough time to convene a working group to address all the related issues, fuel switching will not be included in this TRM.
Implementation of the Alternative Energy Portfolio Standards Act of 2004: Standards for the Participation of Demand Side Management Resources – Technical Reference Manual Update, Docket No. M-00051865 (Order entered June 1, 2009).


The TRM Order directed the formation of a fuel-switching working group to identify and address those issues in order to include the fuel-switching measures in a future TRM.  TRM Order at Ordering Paragraph 5.  This is a clear indication that the Commission did not want to address the issue of fuel-switching in the Act 129 EE&C plans.  PPL Answer at 7.  


There is insufficient time to address the fuel-switching issued adequately in this case, PPL Answer at 7, and there will be ample opportunity for interested parties to recommend modifications to an EE&C plan during the annual review of the plan.  PPL Answer at 8.  In addition, PPL claims that the results of this matter will not be binding on UGI since there are other vehicles for developing this issue available.  PPL Answer at 9.  



In addition to its Answer in Opposition, on July 20, 2009, PPL filed Objections to certain discovery requests promulgated by UGI based on the discovery’s subject matter of fuel-switching.  UGI filed an Answer to this because the Answer “constitutes preliminary objections,” and therefore asks that its Answer be considered.



Commission regulations anticipate the filing of the main case, whether by complaint, 52 Pa. Code §§5.21-5.32, application, 52 Pa. Code §§5.11-5.14, or petition, 52 Pa. Code §§ 5.41-5.44.  Pleadings allowed are listed at 52 Pa. Code § 5.1.  In this case, the PPL Petition resulted in the filing of the UGI Petition to Intervene.  A petition may be answered.  While there was no objection to this from PPL, the rules do not provide for an answer to an answer.  UGI tries to skirt this issue by claiming that PPL’s Answer is in the nature of preliminary objections “seeking to bring the UGI Distribution Companies’ participation in this case to an end,” UGI Answer at 4.  An answer in opposition to a petition to intervene will, by its very nature, try to end the petitioner’s intervention in the case.  This does not transform an Answer into a preliminary objection.  The UGI “answer to an answer” is stricken.     


UGI and PPL provided oral argument at the prehearing conference, and UGI’s status as a PPL customer was raised and not rebutted.  As a customer, UGI is entitled to participation in this proceeding and intervention is granted on that basis.  



However, grant of intervention does not equal an open invitation to discovery.  The usual rules of relevance are in effect, meaning that objections to discovery requests which are outside the scope of this plan and its development will be upheld.  It is not reasonable to expect the Company to expend resources responding to discovery regarding what is not in its proposed EE&C Plan when the time period involved in this litigation is already alarmingly short and the subject matter of fuel-switching has been deferred to another proceeding.  


THEREFORE,



IT IS ORDERED:



1.
That the following petitions to intervene are granted without opposition:

Sustainable Energy Fund, PP&L Industrial Customer Alliance, Eric Joseph Epstein, Citizens for Pennsylvania’s Future, Commonwealth of Pennsylvania Department of Environmental Protection, Field Diagnostic Services, Inc., Richards Energy Group, Inc. and Pennsylvania Association of Community Organizations for Reform Now.


2.
That the Answer of the UGI Distribution Companies to “Answer” of PPL Electric Utilities Corporation and Request for Deemed Grant of Intervention is stricken.



3.
That the Petition to Intervene of UGI Utilities, Inc., - Gas Division, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. is granted.



4.
That the Answer of PPL Electric Utilities Corporation in Opposition to Petition to Intervene of UGI Utilities, Inc. – Gas Division, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. is denied.  



5.
That the following schedule is adopted:

Public Input hearing in Bethlehem

July 30, 2009

Answers/comments/recommendations

And written direct testimony 


August 7, 2009
Evidentiary hearings



August 17-18, 2009

Main briefs




August 28, 2009

Reply briefs




September 9, 2009

Revised plan/reply comments


September 9, 2009



6.
That a public input hearing is scheduled for Thursday, July 30, 2009 at 6:00 pm in the Bethlehem Town Hall, 10 East Church Street, Bethlehem, PA 18018.  Please use the Plaza Entrance.


7.
That the following modifications to the Commission’s rules of discovery are adopted for discovery propounded after July 27, 2009:

(a)
Answers to written interrogatories shall be served in-hand within seven (7) calendar days of service.
(b)
Objections to interrogatories shall be communicated orally within three (3) calendar days of the service of interrogatories; unresolved objections shall be served to the ALJ in writing within five (5) days of service of the interrogatories.
(c)
Motions to dismiss objections and/or direct the answering of interrogatories shall be filed within three (3) calendar days of service of the written objections.

(d)
Answers to motions to dismiss objections and/or answering of interrogatories shall be filed within three (3) calendar days of service of such motions.

(e)
Ruling over such motions shall be issued promptly.

(f)
Responses to requests for document production, entry for inspection, or other purposes must be served in-hand within seven (7) calendar days. 

(g)
Requests for admissions will be deemed admitted unless answered within seven (7) calendar days or objected to within five (5) calendar days of service.



8.
That due dates are in-hand, service of discovery requests, testimony, exhibits and briefs may be by electronic means on the due date if transmission occurs before 4:00 pm and hard copies follow, unless otherwise noted in the litigation schedule.  Oversize exhibits or photos or attachments may be served by hard copy only but must be sent by overnight mail if the submission is sent electronically on the due date.  Discovery served after 4:00 pm shall be deemed to be served the following business day.   Discovery served on Friday after noon shall be deemed to be served the following business day.



9.
That the Commission’s regulations regarding discovery at 52 Pa. Code 
§ 5.342(d) are modified for the purposes of this proceeding to provide that objections to discovery are in lieu of answers, and not in addition to answers.  



10.
That discovery disputes may be resolved via telephone conference with the presiding officer without need of a motion to compel, although the propounding party may choose to file a formal motion to compel.

Dated:
July 29, 2009




__________________________________








Susan D. Colwell








Administrative Law Judge
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� This Petition was not received in time to include it in this Order.  I note that it is filed on behalf of an entity other than an individual and therefore, Commission regulations and Pennsylvania law require that the entity be represented by a licensed Pennsylvania attorney.  No such designation is included in the Petition.  52 Pa. Code §§ 1.21-1.25.  


� This Petition was not received in time to be included in this Order.  It was, however, properly filed by a licensed Pennsylvania attorney and other parties have three days to file an objection.


� UGI’s FN 4 reads:  66 Pa. C.S. §2806.1 (a), (b)(1)(i)(A), and (m); Implementation Order – energy Efficiency and Conservation Program, (“Implementation Order”), Order entered January 16, 2009 in Docket No. M-2008-2069887 at 14 (Act requires an EDC to demonstrate that its plan is cost-effective using the TRC test, and that it provides a diverse cross section of alternatives for all rate classes).  Implementation of Act 129 of 2008 – Total Resource Cost (TRC) Test, Order entered June 23, 2009 at Docket No. M-2009-2108601 (In response to a request that the Commission indicated that the process is not designed to slow or deter innovations such as substitution technologies, Commission stated that “TRC testing will be at the plan level.  This should give any new technologies sufficient opportunity to establish whether they are able to contribute to the energy efficiency and demand reduction goals of Act 129” TRC Order at 6; and “[w]hile no commenter opposed testing the TRC at the plan level, the Joint Supporters, NAESCO, and OCA suggested that EDCs should also be required to calculate and provide information on the TRC at the program level as well.  We shall adopt this recommendation that EDC plans should also provide information on the TRC at the program level.  This will facilitate interested parties and this Commission in reviewing the balance of programs that EDCs select for their EE&C plans.”  TRC Order at 8-9.


� UGI’s FN 5 reads:  Implementation Order at 23-24.


� OALJ records show that the Prehearing Order issued in this case on July 1, 2009, was served on the Company and the public advocates but the Company stated that it did not receive it.  Since the order was inadvertently omitted from the Commission’s website, the Company and the other parties did not see it until this inadvertence was brought to my attention the week before the prehearing conference, when the order was e-mailed to the Company, the public advocates, and those parties who had filed a petition to intervene by that date.  Although the prehearing order provides for an abbreviated time for objecting to petitions to intervene, such an abbreviation could not be enforced if actual notice of it had not been provided.  Therefore, the PPL Answer in Opposition is not dismissed as untimely.  Petitions to intervene filed after that date are subject to the three-day opposition or deemed admitted provision.





