BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of PECO Energy Company for Approval
:

of its Act 129 Energy Efficiency and Conservation
:

M-2009-2093215

Plan and Expedited Approval of its Compact 
:
Fluorescent Lamp Program



:
PREHEARING ORDER #1


A prehearing conference was held on July 27, 2009 at 9:30 a.m. in Harrisburg, PA.  Present and participating through counsel, PECO Energy Company (PECO or petitioner), Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), the Philadelphia Area Industrial Energy Users Group (PAIEUG), Commonwealth of Pennsylvania, Department of Environmental Protection (DEP), The Reinvestment Fund (TRF); Tenant Union Representative Network (TURN) and Action Alliance of Senior Citizens of Greater Philadelphia (Action Alliance) (collectively, TURN et al.); the City of Philadelphia (Philadelphia); Pennsylvania Association of Community Organizations for Reform Now (ACORN); Citizens for Pennsylvania’s Future (PennFuture), Joy Bergey, Christine Knapp, and Henry Rowan (collectively, PennFuture at al.); and Field Diagnostic Services, Inc. (FDSI).


In accordance with the Prehearing Conference Order, dated July 1, 2009, I received prehearing memoranda from PECO, OTS, OCA, OSBA, TRF, TURN et al., PAIEUG, ACORN, PennFuture et al. and DEP.


This order sets forth the procedural matters addressed at the prehearing conference, as well as procedural issues that have subsequently occurred.
THEREFORE,

IT IS ORDERED:
1.
That the following Petitions to Intervene, being unopposed, were granted:


a)
PAIEUG;
  

b)
DEP;

c)
TRF;


d)
TURN et al.;


e)
ACORN; 




f)
PennFuture at al.;


g)
Philadelphia;

h)
FDSI; and

i)
Direct Energy Business, LLC (Direct Energy), whose Petition to Intervene was filed on July 27, 2009, after the prehearing conference.



2.
That the parties of record as of this date are petitioner PECO, OTS, OCA, OSBA, PAIEUG, DEP, TURN et al., ACORN, PennFuture at al., Philadelphia, TRF, FDSI and Direct Energy.

3.
That pursuant to 52 Pa. Code §1.55, each party shall be limited to one entry on the service list, although there can be more than one name listed.  Service on PECO shall be made on Mr. Diaz and Mr. Gay; service on OTS shall be made on Mr. Kanaskie and Ms. Wright; 
service on OCA shall be made on Ms. McCloskey and Ms. Johnson; service on OSBA shall be made on Mr. Asmus; service on PAIEUG shall be made on Ms. Mincavage, Mr. Naum and Ms. Linton-Keddie ; service on DEP shall be made on Mr. Perry and Ms. Staevska; service on TRF shall be made on Mr. Clark; service on TURN et al. shall be made on Ms. Tran, Mr. Bertocci and Mr. Stein; service on ACORN shall be made on Prof. Geller and Mr. Gerhard; service on PennFuture et al. shall be made on Mr. McPhedran and Mr. Baillie; service on the City of Philadelphia shall be made on Mr. Davis and Mr. Schwarz; service on FDSI shall be made on Mr. Lewis and Ms. Tambolas; service on Direct Energy shall be made on Mr. Clearfield and Mr. Moody; and service on the Commission’s Office of Special Assistants shall be made on Director Cheryl Walker Davis.
4.
That parties may serve documents electronically by 4:30 p.m. to meet any required due date, with hard copy to follow by regular first class mail if agreed to by the other party, with the provision that large documents not able to be transmitted electronically may be hand-delivered to the parties located in Harrisburg on the due date and received the next business day by parties located outside Harrisburg.  All parties agreed to accept service in this matter.  I did not.  Service on me and Director Davis may be made electronically by 4:30 p.m. on the due date, but the hard copy must be received on the next business day.   


5.
That my e-mail distribution list is as follows.  Any changes should be communicated to me, via e-mail (machestnut@state.pa.us) as soon as possible.  Please include my legal assistant, Ms. Kathy Niesborella (kniesborel@state.pa.us), on anything you send to me.
	Party
	Counsel
	e-mail

	PECO
	Romulo Diaz
	Romulo.Diaz@exeloncorp.com

	PECO
	Anthony Gay
	Anthony.Gay@Exeloncorp.com

	PECO
	Thomas Gadsden
	tgadsden@morganlewis.com

	PECO 
	Kenneth Kulak
	kkulak@morganlewis.com

	OCA
	Tanya McCloskey
	tmccloskey@paoca.org

	OCA
	Jennedy Johnson
	jjohnson@paoca.org

	OTS
	Richard Kanaski
	rkanaskie@state.pa.us

	OTS
	Carrie Wright
	carwright@state.pa.us

	OSBA
	Dan Asmus
	dasmus@state.pa.us

	PAIEUG
	Charis Mincavage
	cmincavage@mwn.com

	PAIEUG
	Barry Naum
	bnaum@mwn.com

	PAIEUG
	Shelby Linton-Keddie
	skeddie@mwn.com

	DEP
	George Jugovic
	gjugovic@state.pa.us

	DEP
	Scott Perry
	scperry@state.pa.us

	DEP
	Aspassia V. Staevska
	astaevska@state.pa.us

	TRF
	Roger Clark
	roger.clark@trfund.com

	TURN et al.
	Thu Tran
	ttran@clsphila.org

	TURN et al.
	Philip Bertocci
	pbertocci@clsphila.org

	TURN et al.
	Jonathan Stein
	jstein@clsphila.org

	ACORN
	Harry Geller
	hgellerpulp@palegalaid.net

	ACORN
	John Gerhard
	jgerhardpulp@palegalaid.net

	PennFuture et al
	Charles McPhedran
	mcphedran@pennfuture.org

	PennFuture et al
	John Baillie
	Baillie@pennfuture.org

	Philadelphia 
	Barry Davis
	j.barry.davis@phila.gov 

	Philadelphia 
	Scott Schwarz
	scott.schwarz@phila.gov

	FDSI
	Christopher Lewis
	lewis@blankrome.com

	FDSI
	Christopher Sharp
	Sharp@blankrome.com

	FDSI
	Melanie Tambolas
	Tambolas@blankrome.com

	Direct Energy
	Daniel Clearfield
	dclearfield@eckertseamans.com

	Direct Energy
	Kevin Moody
	kmoody@eckertseamans.com

	
	
	

	ALJ
	ALJ Chestnut
	machestnut@state.pa.us

	ALJ
	Kathy Niesborella
	kniesborel@state.pa.us

	OSA
	Cheryl Walker Davis
	cwalkerdav @state.pa.us

	OSA
	Jonathan Nase
	jnase@state.pa.us

	OSA
	Kathryn Sophy
	ksophy@state.pa.us


6.
That pursuant to 52 Pa. Code §5.342(d), the Commission’s regulations relating to discovery are modified as follows.  It should be noted that when an interrogatory or motion is served after 12:00 p.m. on a Friday or the day before a holiday, the appropriate response period is deemed to start on the next business day.

a)
The response period for replying to written interrogatories, requests for production and requests for admissions is seven calendar days of receipt.

b)
Objections to interrogatories, requests for production and requests for admission are to be communicated orally to the propounder of the interrogatory within one calendar day of receipt and in writing within two calendar days of receipt of the interrogatory.  The parties are directed to confer, by telephone or e-mail, and attempt to resolve the objections.

c)
Motions to dismiss objections and to compel response shall be filed with the Commission and served on me and the other parties within three calendar days of receipt of the objections.  Answers to such motions shall be filed and served within three calendar days after filing of the motion.  

d)
If the objections are not resolved, counsel will alert the presiding officer by e-mail of the need for a ruling, and a conference call will be scheduled.  The presiding officer will make a ruling over the telephone and not reduce it to writing unless requested to do so.

e)
Interrogatories, requests for production and requests for admissions which are objected to but which are not made the subject of a motion to compel will be deemed withdrawn. 

f)
Pursuant to 52 Pa. Code §5.341(b), neither interrogatories nor responses are to be served on the Commission or the presiding officer, although a certificate of service may be filed with the Commission’s Secretary.

g)
Interrogatories, motions to compel and responses are to be served electronically as well as on paper.

h)
Requests for admissions shall be deemed admitted unless answered within two calendar days or objected to within seven calendar days of service of the requests.
i)
The Commission’s regulations regarding discovery at 52 Pa. Code §5.3429(d) are modified to provide that objections to discovery are in lieu of answers, not in addition to answers.


The parties are directed to cooperate and exchange information on an informal basis.  The parties are expected to resolve discovery issues among themselves; motions to compel should be filed only after such efforts have failed.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, I shall contact the parties and direct them to pursue informal discovery.  In addition, the parties are urged to use alternative means of discovery such as discovery conferences or depositions.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§5.361, 5.371-5.372.

7. 
That the following schedule is adopted:
Filing of PECO EE&C plan


July 1, 2009

Publication in Pennsylvania Bulletin

July 18, 2009

Intervention notices/petitions


July 27, 2009

Prehearing conference



July 27, 2009

Public input hearing 



July 29, 2009
Answers/comments/recommendations and written testimony









August 7, 2009

Evidentiary hearings



August 17-18 2009

Main briefs




August 27 or 28, 2009

Reply briefs




September 8 or 9, 2009

Revised plan/reply comments


September 8 or 9, 2009

Certification of record to the Commission 
upon close of the record

Completion of Commission review

October 29, 2009

8.
That the hearings will be held in Harrisburg, PA, and will start at 9:30 a.m. unless otherwise directed.  Parties will complete the daily witness listing and cross-examination grid as directed.



9.
That main briefs are due in hand within 10 days after conclusion of the hearing.  Reply briefs and PECO’s revised plan and/or reply comments are due in hand within 10 days after filing of the main briefs.  The briefs must comply with the format and organization shown on the outline attached to the July 2, 2009 Prehearing Order.  If a party is not addressing a particular issue, the issue should still be listed, with an appropriate notation.  In addition, main briefs, reply briefs, and any revised plan or reply comments shall be served directly on the Commission’s Office of Special Assistants, both hard copy (two copies) and electronically.
10.
That any factual references in a party’s brief must be supported by citation to the appropriate statement or exhibit designation, or transcript reference.



11.
That the parties are to confer among themselves in an attempt to resolve all or some of the issues associated with this Petition.  The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa. Code §5.231(a).  The parties are strongly urged to seriously explore this possibility.  A joint settlement petition executed by representatives of all parties to be bound thereby, together with statements in support of settlement by all signatory parties, must be filed with the Secretary for the Commission and served in-hand on me.


12.
That a separate protective order will be issued.



13.
That any provision of this prehearing order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa. Code §5.223(a).

	Date:
	July 30, 2009
	
	

	
	
	
	Marlane R. Chestnut
Administrative Law Judge


Act 129

Generic Outline of Briefs

I. Introduction
II. Procedural History
III. Description of EDC Plan
IV. Summary of Argument
V. Argument
A. Act 129 Conservation and Demand Reduction Requirements
1.  Overall Conservation Requirements
a. 2011 Requirements

b. 2013 Requirements


2.  Overall Demand Reduction Requirements

3. Requirements for a Variety of Programs Equitably Distributed

4. 10% Government/Non-Profit Requirement

5. Low Income Program Requirements

6. Issues Relating to Individual Conservation and Demand Reduction Programs

a. Residential

b. Commercial

c. Industrial

7. Proposals for Improvement of EDC Plan

a. Residential

b. Commercial

c. Industrial

B. Cost Issues

1.  Plan Cost Issues

2.  Cost Effectiveness/Cost-Benefit Issues

3.  Cost Allocation Issues

4.  Cost Recovery Issues

C. CSP Issues

D. Implementation and Evaluation Issues

1. Implementation Issues

2. QA Issues

3. Monitoring and Reporting Issues

4. Evaluation Issues

E. Other Issues

VI. Conclusion

VII.  Proposed Ordering Paragraphs
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Romulo Diaz, Esquire

Anthony E. Gay, Esquire

Exelon Business Services Company

2301 Market Street, S23-1
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215-841-4635
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Tanya McCloskey, Esquire
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Office of Consumer Advocate

555 Walnut Street

5th Floor, Forum Place

Harrisburg, PA   17101

717-783-5048

717-783-7152 (fax)
tmccloskey@paoca.org


jjohnson@paoca.org
Charis Mincavage, Esquire

Barry A. Naum, Esquire
Shelby A. Linton-Keddie, Esquire
McNees Wallace & Nurick LLC

100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166

717-237-8000

717-260-1730 (fax)

cmincavage@mwn.com


bnaum@mwn.com
skeddie@mwn.com

(Philadelphia Area Industrial Energy Users Group)

J. Barry Davis, Esquire

Scott Schwarz, Esquire
City of Philadelphia Law Department

1515 Arch Street, 16th Floor

Philadelphia, PA   19102

j.barry.davis@phila.gov


scott.schwarz@phila.gov
Jonathan Stein, Esquire

Philip Bertocci, Esquire

Thu B. Tran, Esquire

Community Legal Services Inc.

1424 Chestnut Street

Philadelphia, PA   19103

jstein@clsphila.org


pbertocci@clsphila.org


ttran@clsphila.org


Roger Clark, Esquire

The Reinvestment Fund

Sustainable Development Fund

718 Arch Street, Suite 300 North

Philadelphia, PA   19106

roger.clark@trfund.com


Harry Geller

John Gerhard

Pennsylvania Utility Project

118 Locust Street

Harrisburg, PA   17101

hgellerpulp@palegalaid.net

jgerhardpulp@palegalaid.net


Charles McPhedran
John Baillie
PennFuture

1518 Walnut Street, Suite 1100

Philadelphia, PA   19102

mcphedran@pennfuture.org
Baillie@pennfuture.org
Scott Perry, Esquire

Aspassia V. Staevska, Esquire
Department of Environmental Protection

RCSOB, 9th Floor

400 Market Street

Harrisburg, PA   17101-2301

717-787-7060

717-783-7911 (fax)

scperry@state.pa.us


astaevska@state.pa.us
Christopher Lewis, Esquire
Christopher Sharp, Esquire
Melanie Tambolas, Esquire

Blank and Rome LLP
One Logan Square
130 North 18th Street

Philadelphia, PA  19103-6998

lewis@blankrome.com
Sharp@blankrome.com
Tambolas@blankrome.com
Daniel Clearfield, Esquire

Kevin Moody, Esquire

Eckert Seamans

213 Market Street, 8th Floor

Harrisburg, PA  17101-2132

dclearfield@eckertseamans.com
kmoody@eckertseamans.com
Cheryl Walker Davis

Jonathan Nase

Kathryn Sophy

Office of Special Assistants

Commonwealth Keystone Building

3rd Floor, 9 East

Harrisburg, PA  17120

cwalkerdav@state.pa.us
jnase@state.pa.us
ksophy@state.pa.us
� 	For the purpose of this proceeding, the members of PAIEUG, listed on Attachment A to its Petition to Intervene, are Air Liquide Industrial U.S., LP, The Boeing Company, Buckeye Partners, L.P., Drexel University, Franklin Mills Associates Limited Partnership, GlaxoSmithKline, Jefferson Health System, Kimberly-Clark Corporation, Merck & Co., Inc., Saint Joseph’s University, Sanofi-Aventis, Temple University and Villanova University.  I informed all parties that my daughter was currently employed by Merck as a chemical engineer; no party objected to my continued participation in this proceeding.  





� 	A joint Petition to Intervene was filed on July 13, 2009 by UGI Utilities, Inc. – Gas Division and UGI Central          Penn Gas, Inc. and withdrawn by letter dated July 28, 2009.


� 	 Only comments and testimony that are sponsored by a witness available for cross-examination will be accepted into the record which will be certified to the Commission.  Comments that are not sponsored and admitted into the record may be served/filed, but will not be part of the record.  If any party is going to be presenting testimony and comments, where the testimony is sponsored but the comments are not, are directed to make them two separate documents, with separate designations.  
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