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L INTRODUCTION

As permitted by 52 Pa. Code § 5.502(e), the Independent Oil and Gas Association of
Pennsylvania (“IOGA”) as amicus curiae submits this reply brief in response to the position of
the Department of Environmental Protection (“DEP”) and the FirstEnergy companies (“FE”)’
that natural gas substitution measures do not qualify as “energy efficiency and conservation
measures” as defined in Act 129. Although DEP does not develop this argument in its brief in
this proceeding,” FE argues the same position.” FE argues further® that gas switching programs
would expose the FE companies to antitrust liability and are contrary to the directives in Section
410(a) of the federal American Recovery and Reinvestment Act of 2009 (“ARRA”).5

IOGA supports the position of the NGDCs® that natural gas substitution measures that
have demonstrated, sustainable, long-term electric usage reduction opportunities for retail
customers constitute energy efficiency and conservation measures under Act 129. IOGA takes
no position on whether any particular electricity-to-gas substitution (or switching) program
should be presently included in FE’s Act 129 Plan or, alternatively, addressed in a separate

proceeding.

Metropolitan Edison Company, Pennsylvania Electric Company and Pennsylvania Power
Company. :

2 DEP Main Brief (MB) at 4. Alternatively, DEP phrases the issue as “whether fuel
switching of any kind . . . is permissible under Act 129.” Id.

3 FE MB at 28, 53-55, 57-58.
4 Id. at 55-57, 60-61.
. Pub. L. No. 111-5, 123 Stat. 115 (2009).

6 UGI Utilities, Inc.; UGI Penn Natural Gas, Inc.; UGI Central Penn Gas, Inc.; The Peoples
Natural Gas Company; and National Fuel Gas Distribution Corporation.
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II. INTEREST OF AMICUS CURIAE

IOGA is a non-profit trade association representing Pennsylvania independent natural gas
producers and marketers. IOGA’s members produce, transport and market their Pennsylvania
Appalachian natural gas production to Pennsylvania natural gas distribution companies
(“*NGDCs”) and to Commission-licensed natural gas suppliers (“NGSs”) for use by Pennsylvania
retail customers. IOGA’s members also include NGSs that transport and market their own
Pennsylvania Appalachian production, as well as the production of other companies, to
Pennsylvania retail customers.

As independent producers and marketers of low cost, energy efficient Pennsylvania
Appalachian natural gas, IOGA has an obvious interest in the production and use of natural gas.
The Commission is well aware that the use of Pennsylvania-produced natural gas not only
provides efficiency and cost savings to Pennsylvania customers, it also provides significant
economic development and jobs to Pennsylvania. But the promotion of these interests and the
electricity demand and consumption reductions required by Act 129 are not mutually exclusive.
As shown in the brief of the NGDCs, there can be no reasonable dispute that natural gas is a
more efficient end-use fuel than electricity, even when the electricity is generated by natural
gas.’ Accordingly, IOGA’s interest (and the NGDCs’ interests) in natural gas production and
usage to help decrease electricity usage is consistent with electricity reduction requirements of
Act 129 and, thus, is also in the public interest. As the NGDCs point out, although electricity-to-
gas substitution measures enable more use of natural gas at the end-use level, these types of

measures “will actually result in less natural gas usage at the source” so that “not only will

7 NGDCs MB at 6, 9, 13, 14-18; see also,
http://www.naturalgas.org/overview/uses_eletrical.asp (Electric Generation Using
Natural Gas).
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electricity usage be reduced, but total energy usage [electric and gas] will be reduced also.”®

III. DESCRIPTION OF EDC PLAN’

The plans of the FE companies do not contain any gas switching measures. '

IV. SUMMARY OF ARGUMENT

Programs that enable customers to switch from less efficient usages of electricity to more
efficient usages of natural gas for space heating, water heating and appliances are “energy
efficiency and conservation measures” as defined in Act 129. If the Commission declines to
require such programs in the FE companies’ plans in this abbreviated proceeding, the
Commission should make clear that it is not because these programs are excluded from the scope
of Act 129 or contrary to the purpose of Act 129.

V. ARGUMENT

A. Act 129 Conservation and Demand Reduction Reguirements

1.-6.  IOGA’s position on these issues is addressed in Section V.E. below (“Other
Issues™).

7. Proposals for improvement of EDC plan

Not applicable; IOGA takes no position on this issue.

B. Cost Issues

1. Not applicable; IOGA takes no position on this issue.

2. Cost effectiveness/cost-benefit issues

IOGA’s position on these issues is addressed in Section V.E below (“Other Issues”).

3.-4. Not applicable; IOGA takes no position on these issues.

’ NGDCs MB at 24-25.
This reply brief uses the same format as the parties’ main briefs.
' FEMB at 54.
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C. CSP Issues
Not applicable; IOGA takes no position on these issues.

D. Implementation and Evaluation Issues

Not applicable; IOGA takes no position on these issues.
E. Other Issues

1. Natural gas substitution or switching measures are “energy efficiency and
conservation measures” within the scope of Act 129.

DEP argues that electricity to gas substitution (or switching) measures are not “energy
efficiency and conservation measures” under Act 129 and that fuel switching of any kind is not
permissible under Act 129.!' Consistent with DEP’s position, FE argues that gas [fuel]
switching “is not specifically listed as an ‘energy efficiency and conservation measure’ under
Act 129”'? and is not in the public interest.”> FE also argues that gas switching programs would
expose the FE companies to antitrust liability and are contrary to the directives in Section 410(a)
of the ARRA."

The position of DEP and the FE companies appears not to be consistent with the statutory
definition of “energy efficiency and conservation measures” in Act 129 and the applicable
principles of statutory construction, or the purpose of Act 129. In its Technical Reference
Manual (“TRM”) Order, the Commission implicitly rejected the position that fuel switching is

beyond the scope of Act 129. The Commission should expressly reject this position in this

proceeding.

I DEP MB at 4.
& FE MB at 57.
13 Id. at 58.

14 Id. at 55-57, 60-61.
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Act 129 defines “energy efficiency and conservation measures” as follows:

(1) Technologies, management practices or other measures employed
by retail customers that reduce electricity consumption or demand if
all of the following apply:

6] The technology, practice or other measure is
installed on or after the effective date of this section at the
location of a retail customers.

(i1) The technology, practice or other measure reduces
consumption of energy or peak load by the retail customers.

(iii) The cost of the acquisition or installation of the
measure is directly incurred in whole or in part by the electric
distribution company. "’

The definition then lists examples of energy efficiency and conservation (“EE&C”’) measures
according to: (1) fuel source (solar panels, geothermal heating); (2) application (energy efficient
windows, doors, lighting and appliances; insulation; reflective roof coverings; and energy
efficient heating and cooling equipment on systems; and (3) activity (retrofitting exit signs, high
bay fluorescent lighting and pedestrian/traffic signals). The definition concludes with “other
technologies, practices or measures approved by the commission.”!

The overriding statutory requirements are that “energy efficiency and conservation
measures” must be employed by retail customers and reduce the customer’s electricity
consumption or demand.'” The three conditions in subparagraphs (i), (ii) and (iii) of the
definition actually impose only two additional conditions, one relating to the time and place of
installation [66 Pa. C.S. § 2806.1(m)(1)(i1)] and the other requiring some cost to be incurred by

the electric utility [66 Pa. C.S. § 2806.1(m)(1)(iii)]. The condition in subparagraph (ii) merely

restates the overriding general requirement of the reduction of consumption or peak demand.

3 66 Pa. C.S. § 2806.1(m) (emphasis added).
& Id.
17 66 Pa. C.S. § 2806.1(m).
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In view of the fact that natural gas is a more efficient end-use fuel than electricity,'®
energy efficient equipment and appliances powered by natural gas and used for space heating,
water heating and clothes drying, for example, clearly qualify as “energy efficiency and
conservation measures” under the statutory definition.'” The position of DEP and FE ignores the
overriding statutory requirements and instead incorrectly focuses on the illustrative list of
examples as the controlling statutory provisions.

The list is merely illustrative of the various types of technologies, practices and measures
that qualify as “energy efficiency and conservation measures” — the list does not supersede the
general requirements, so there is no need for “gas switching” or “fuel switching” measures to be
“specifically listed” in the definition, as FE contends. The inclusion at the end of the list of
“other technologies, practices or measures approved by the commission” shows that the list is
not intended to be an all-encompassing and exhaustive list. Nonetheless, the list encompasses
efficient natural gas powered equipment, systems or appliances in the terms “energy efficient
heating and cooling equipment or systems and energy efficient appliances.” The argument that
natural gas powered equipment, systems or appliances are not included within the scope of Act
129 because the Act is concerned with reductions in electricity consumption or peak demand
does not adequately focus on the specific statutory language, the applicable principles of
statutory construction, or the purpose of Act 129.

The term “energy” is not defined in Act 129 or elsewhere in the Public Utility Code.
Undefined words in a statute are construed according to their common and approved usage, or

plain and ordinary meanings,?* and dictionaries are generally used to determine the meaning of

8 NGDCs MB at 6, 9, 13, 14-18.
19 Id at 6,9, 12-14, 17-24, 25-26, 28.
2 1 Pa. C.S. § 1903; Com. v. Johnson, 612 A.2d 1382 (Pa.Super. 1992).
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undefined words.?' The Statutory Construction Act also provides that “[t]he object of all
interpretation and construction of statutes is to ascertain and effectuate the intention of the
General Assembly” and that “[e]very statute shall be construed, if possible, to give effect to all
its provisions.”** Moreover, the plain meaning of clear and unambiguous terms cannot be
ignored under the pretext of pursuing what is alleged to be the spirit of the statute.” In the
context of Act 129, the plain and ordinary meaning of “energy” is “usable power (as heat or
electricity); also: the resources for producing such power.”** Thus, the plain and unambiguous
meaning of the term “energy” in the context of “energy efficient heating and cooling equipment
or systems and energy efficient appliances” includes efficient equipment, systems or appliances
powered by natural gas. The plain and unambiguous meaning of these terms is not limited to

efficient electric equipment, systems or appliances.

The Commission has implicitly concluded this in two orders. In its Technical Reference
Manual (“TRM”) Order — contrary to FE’s argument® — the Commission deferred a
determination whether gas substitution or switching measures are “standard energy efficiency

measures” that should be included in the TRM’s estimated deemed annual energy savings

21 Delmarva Power & Light Co. v. Com., 870 A.2d 901, 910 (Pa. 2005); Philadelphia
Eagles Football Club, Inc. v. City of Philadelphia, 823 A.2d 108, 127 (Pa. 2003) (Per
Nigro, J., with two justices concurring and two justices concurring in result), reargument
denied.

22 1 Pa. C.S. § 1921(a).

= 1 Pa. C.S. § 1921(b); Luther P. Miller, Inc. v. Underground Storage Tank
Indemnification Bd., 965 A.2d 398, 404 n.7 (Pa.Cmwlth. 2009); Pennsylvania Retailers’
Associations v. Lazin, 426 A.2d 712 (Pa.Cmwlth. 1981) (court may not ignore express
language of a statute).

vl Merriam Webster Online Dictionary, http://www.merriam-

webster.com/dictionary/energy.

23 FE MB at 55 (The TRM Order “directly and unequivocally rejected UGI’s request to
alter the TRM to include ‘fuel switching’ in the updated TRM.”) (emphasis in original).
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calculations, or treated as “custom measures” that are “too complex or unique” to be included in
the TRM.*® Thus, FE’s assertion is incorrect. By deferring the decision to include fuel
switching programs in the TRM’s deemed savings calculations or to calculate “custom” savings
from fuel switching programs, the Commission clearly accepted fuel (or gas) switching programs
as within the scope of Act 129 in the first place. If FE’s characterization of the Commission’s
TRM Order were correct, there would have been no point to the Commission’s establishing the
working group. Finally, in its Total Resource Cost (“TRC”) Test Order, the Commission
included a formula for the calculation of energy savings that result from fuel substitution,?’
which demonstrates that including fuel switching programs in the TRM may be appropriate.

FE argues that the Commission’s initial order concerning the implementation of Act 129
rejected “fuel substitution” as within the scope of Act 129 but, as FE acknowledges, the
Implementation Order does not mention fuel switching programs.”® This silence cannot be
interpreted as a rejection of fuel substitution or switching as within the scope of Act 129,
especially in view of the Commission’s subsequent TRM Order and TRC Order implicitly
concluding otherwise.

FE raises two additional arguments to support its position that gas switching programs

are not within the scope of Act 129. Neither argument has merit. First, FE argues that gas

2 Implementation of the Alternative Energy Portfolio Standards Act of 2004: Standards for
the Participation of Demand Side Management Resources — Technical Reference Manual
Update (“TRM Order”), M-00051865, Order entered June 1, 2009, at 9; TRM at 1 (“The
Technical Reference Manual (“TRM”) was developed to measure the resource savings
from standard energy efficiency measures.”), 7 (“Custom measures are considered too
complex or unique to be included in the list of standard measures provided in the
TRM.”).

2 Implementation of Act 129 of 2008 — Total Resource Cost (TRC) Test, M-2009-2108601,
Order entered June 23, 2009, Appendix at i-ii.

28 FE MB at 54-55 (referencing Energy Efficiency and Conservation Program, M-2008-
2069887, Implementation Order entered January 16, 2009).

{L0387006.1} -8 -



switching programs “could expose the Companies to antitrust and anti-competition challenges”
because they “may not be able to claim immunity under the state action immunity doctrine.”*’
As FE correctly points out, this doctrine shielded PPL from antitrust liability to its competitors
because its incentive plan “was approved and supervised by the Commission.”*® There is no
reason — and FE does not provide any — why the inclusion of gas switching programs within the
scope of EDC Act 129 Plans approved and supervised by the Commission®' would not provide
the same immunity to the EDCs as provided to PPL in the Yeager case.

Second, FE argues that including gas switching programs within the scope of “energy
efficiency and conservation measures” under Act 129 would violate Section 410(a) of the
American Recovery and Reinvestment Act of 2009 (“ARRA”) which requires that “utility
financing incentives must be aligned with helping customers use energy more efficiently.”*? FE
alleges that the violation would occur because gas switching programs would result in lost
revenues because the FE companies are not allowed to recover the costs of these programs
because they are not “energy efficiency and conservation measures™ within the scope of Act 129.
The circular reasoning of the FE companies is apparent. If the Commission explicitly affirms its
previous implicit determinations that gas switching programs are within the scope of Act 129,
there is no lost revenue issue under Act 129 and consequently no violation of Section 410(a) of

ARRA. But more to the point, the NGDCs have established that gas switching programs will

help customers use energy more efficiently,> so gas switching programs are fully consistent with

2 FE MB at 56.
e Id. (emphasis added) (citing Yeager v. PP&L, 22 F.3d 1260 (3d Cir. 1994)).

2l Implementation Order at 7-8, 12 (PUC approval of Act 129 Plans), 13-14, 24, 28-30
(PUC evaluation, supervision and update of Act 129 Plans).

32 FE MB at 61.
33 NDGCs MB at 6, 9, 12-14, 17-24, 25-26, 28.
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the requirements of Section 410(a) of ARRA **

Accordingly, in this proceeding the Commission should explicitly affirm its prior
determinations that electricity-to-gas substitution measures are “energy efficiency and
conservation measures” as defined in Act 129. The Commission should make clear that if it
declines to require such additional programs in FE’s plan in this abbreviated proceeding, it is not
because these programs are excluded from the scope of Act 129, but because of other

considerations.

34 In the Commission’s investigation concerning compliance with Section 410(a) of ARRA,

IOGA’s comments pointed out the significant effect of the natural gas industry on
Pennsylvania’s economy and showed why promoting the use of natural gas — particularly
locally produced natural gas — as a substitute for fuel for electric power generation, home
heating and transportation is consistent with the energy efficiency objectives of ARRA.
Compliance of Commonwealth of Pennsylvania with Section 410(a) of the American
Recovery and Reinvestment Act of 2009, 1-2009-2099881, Order entered May 6, 2009,
IOGA comments filed July 6, 2009.
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VI. CONCLUSION

For the reasons set forth above, IOGA requests that the Commission reaffirm that
efficient natural gas equipment, systems or appliances that reduce retail customers’ electricity
consumption or peak load come within the plain and unambiguous terms of Act 129’s definition
of “energy efficiency and conservation measures.”

VII. PROPOSED ORDERING PARAGRAPH

1. Natural gas substitution or switching measures that reduce customers’ electricity
consumption or peak demand are “energy efficiency and conservation measures” under Act 129.
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