BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Joint Petition of Metropolitan Edison 

:

Company, Pennsylvania Electric Company

:

M-2009-2123950

and Pennsylvania Power Company for 

:

Approval of Smart Meter Technology 

:

Procurement and Installation Plan


:

SCHEDULING ORDER
Second Prehearing Order



The First Energy Companies (First Energy) filed their Joint Petition for Approval of Smart Meter Technology Procurement and Installation Plan on August 14, 2009.  Notice was published in the Pennsylvania Bulletin on August 29, 2009, 39 Pa. B. 5218, setting the deadline for comments as September 25, 2009 and including the notice of this prehearing conference.  Notice of Intervention was filed by the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA), and the Office of Trial Staff (OTS) filed a Notice of Appearance on behalf of its attorneys.



Petitions to Intervene were timely filed by the Pennsylvania Department of Environmental Protection, all three industrial users groups referred to collectively as MEIUG, et al., and the Pennsylvania Association of Community Organizations for Reform Now (ACORN).



The prehearing conference was convened as scheduled, and the following counsel were present:  Daniel G. Asmus, Esq., for OSBA; John Gerhard, Esq., for ACORN; Scott Perry, Esq., and Asya Staevska, Esq., for Pa DEP; Barry Naum, Esq., for MEIUG, et al.; Charles Daniel Shields, Esq., and Carrie Wright, Esq., for OTS; Bradley A. Bingaman, Esq., and Thomas P. Gadsden, Esq., for First Energy; Aron Beatty, Esq., and Candis Tunilo, Esq., for OCA; and Michael Killion, Esq., for Constellation New Energy and Constellation Commodities Group, Inc. (collectively Constellation).  


The timely filed petitions to intervene were unopposed and will be granted.  At the prehearing conference, counsel for Constellation presented a petition to intervene and prehearing memo and requested intervention even though the time for filing the petition had run.  Counsel for Constellation indicated that the late filing was due to a conflict with prior counsel and that he had been engaged just that morning.  He indicated that the other parties in the case had no objection to Constellation’s intervention and that no party would be prejudiced by the intervention.
  Since there was no objection and the matter was brought to light prior to the prehearing conference, Constellation’s petition to intervene will also be granted.  


The parties have shown themselves to be very cooperative in the early stages of this case.  They agreed to OCA’s proposed modifications of the rules of discovery as well as to a procedural schedule, and these will be adopted here.


The parties are reminded that, in cases of any confusion, it is better to ask before acting than to have to correct an action after it is taken.



The e-mail list that I will use to contact parties is as follows:

Thomas Gadsden (First Energy)
tgadsden@MorganLewis.com
Bradley Bingaman (First Energy)
bbingaman@firstenergy.com
Daniel G. Asmus (OSBA)

dasmus@state.pa.us
Charles Daniel Shields (OTS)

chshields@state.pa.us
Carrie Wright (OTS)


carwright@state.pa.us
Aron J. Beatty (OCA)


ABeatty@paoca.org
Candis A. Tunilo (OCA)

CTunilo@paoca.org
Scott Perry (PA DEP)


scperry@state.pa.us
Aspassia V. Staevska
(PA DEP)
astaevska@state.pa.us
John Gerhard (ACORN)

jgerhardpulp@palegalaid.net
Harry S. Geller (ACORN)

hgellerpulp@palegalaid.net
Barry Naum (MEIUG et al.)

bnaum@mwn.com
Charis Mincavage (MEIUG et al)
cmincavage@mwn.com
Michael Killion (Constellation)
michael.killion@bipc.com


THEREFORE,



IT IS ORDERED:



1.
That the following procedural schedule is adopted:


Technical conference



October 20, 2009



Direct testimony (other than Company)
October 21, 2009


Rebuttal




November 9, 2009



Surrebuttal




November 16, 2009



Evidentiary hearings



November 18-19, 2009



Main briefs




December 11, 2009



Reply briefs




December 31, 2009



2.
That due dates are in-hand, service of discovery requests, testimony, exhibits and briefs may be by electronic means on the due date if transmission occurs before 4:00 pm and hard copies follow, unless otherwise noted in the litigation schedule.  Oversize exhibits or photos or attachments may be served by hard copy only but must be sent by overnight mail if the submission is sent electronically on the due date.  Discovery served after 4:00 pm shall be deemed to be served the following business day.   Discovery served after noon on a Friday shall be deemed to be served the following business day.



3.
That the Commission’s regulations regarding discovery at 52 Pa. Code 
§ 5.342(d) are modified for the purposes of this proceeding to provide that objections to discovery are in lieu of answers, and not in addition to answers.  



4.
That discovery disputes may be resolved via telephone conference with the presiding officer without need of a motion to compel, although the propounding party may choose to file a formal motion to compel.



5.
That the Commission’s regulations regarding discovery at 52 Pa. Code 
§ 5.342 are modified as follows:


a.
Answers to written interrogatories shall be served in-hand within seven (7) calendar days of service.  Interrogatories served after 12 p.m. on a Friday will be deemed served on the next business day.  


b.
Objections to interrogatories shall be communicated orally within three (3) calendar days of service of the interrogatories; unresolved objections shall be served to the ALJ in writing within five (5) days of service of the interrogatories.


c.
Motions to dismiss objections and/or direct the answering of interrogatories shall be filed within three (3) calendar days of service of the written objections.


d.
Answers to motions to dismiss objections and/or direct the answering of interrogatories shall be filed within three (3) calendar days of service of such motions.


e.
Responses to requests for document production, entry for inspection, or other purposes must be served in-hand within seven (7) calendar days.


f.
Request for admissions will be deemed admitted unless answered within seven (7) calendar days or objected to within five (5) calendar days of service.


6.
That parties must serve me directly with a copy of any document filed in this proceeding and with written testimony.  It is NOT sufficient to file with the Secretary’s Bureau and expect me to receive a copy from that Bureau.  52. Pa. Code § 1.54(a).  The correct address is:  Administrative Law Judge Susan D. Colwell, P.O. Box 3265, Harrisburg PA  17105-3265.  My electronic mail address is:  scolwell@state.pa.us.  



7.
Written testimony shall be prepared in accordance with 52 Pa. Code 

§ 5.412 and shall be served on the parties of record and the presiding officer in accordance with the schedule set in this Order.  Written testimony shall not be filed.  Two copies shall be provided to the court reporter at the evidentiary hearings.  



8.
That copies of discovery requests or responses shall not be filed nor served on me unless they are attached to a motion to compel.  



9.
That the parties will follow a common outline for initial briefs and parties are encourages to work together to develop this.  If no common outline is agreed-upon, the parties must submit recommendations one week prior to the evidentiary hearing. 



10.
That one week prior to the evidentiary hearing, the Company shall provide the following to the presiding officer:

A.
The agreed-upon common outline or, if the parties cannot agree, a recommendation for the common outline.  




B.
The list of witnesses in order of expected appearance.




C.
A cross-examination grid.  


11.
Testimony of witnesses for whom there is no cross must either be sponsored in person or be accompanied by a verification or affidavit which will fulfill the requirement that any testimony considered in a case be sworn.  

12.
That all Briefs shall comply with the requirements of 52 Pa.Code §§ 5.501 and 5.502 and, in addition to the mandatory contents set forth in 52 Pa.Code § 5.501(a), Main Briefs shall contain:

i)
A statement of the questions involved.

ii)
Proposed findings of fact with references to transcript pages or exhibits where supporting evidence appears.

iii)
Proposed conclusions of law with references to supporting statute or regulation provisions or supporting case law citation.

iv)
Proposed ordering paragraphs specifically identifying the relief sought.

13.
That an original and nine copies of all Briefs shall be filed in accordance with 52 Pa.Code § 5.502(a), one copy shall be served on the presiding Administrative Law Judge, and two copies shall be served on each party.  Additionally, the presiding Administrative Law Judge shall be served with an electronic copy of each Brief either by e-mail or on computer disk in Word 2007, or a compatible, format.

14.
That a Brief not filed and served on or before the date fixed will not be accepted for filing, except by special permission of the presiding Administrative Law Judge.

Dated:
September 30, 2009



__________________________________







Susan D. Colwell








Administrative Law Judge
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� Counsel for First Energy indicated that there would be an objection to entities seeking intervention after the prehearing conference but that there were extenuating circumstances regarding Constellation.





