BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Petition of West Penn Power Company

:

d/b/a Allegheny Power for Expedited Approval
:

M-2009-2123951

of its Smart Meter Technology Procurement

:

and Installation Plan




:
PREHEARING ORDER
On August 14, 2009, West Penn Power Company d/b/a Allegheny Power (“Allegheny Power” or “the Company”) filed its Smart Meter Procurement and Installation Plan (SMIP or Smart Meter Plan) pursuant to Section 2807(f) of the Public Utility Code, 66 Pa. C.S. §2807(f), and the Smart Meter Implementation Order entered by the Pennsylvania Public Utility Commission (“Commission”) on June 24, 2009 at Docket No. M-2009-2092655.  Allegheny Power is seeking Commission approval of its Smart Meter Plan, including expedited approval of the initial phase of its Smart Meter Plan, and its Smart Meter Technology (SMT) rates.


On August 18, 2009, Notice of the initial prehearing conference on the above-captioned case was issued.  On September 3, 2009, the undersigned issued a Prehearing Conference Order which, inter alia, set forth the date and time of the prehearing conference, the deadline for filing petitions to intervene and requirements to become a party to this case, and the date of the technical conference to be held (October 5, 2009).  On September 10, 2009, a Notice of Technical Conference was issued scheduling the technical conference to be held on Monday, October 5, 2009, at 10:00 a.m. in Harrisburg, Pennsylvania.  


The Commission’s Office of Trial Staff (“OTS”) filed its Notice of Appearance on August 20, 2009.  OTS subsequently filed Comments of the Office of Trial Staff on September 25, 2009.  On September 1, 2009, the Office of Consumer Advocate (“OCA”) filed its Notice of Intervention and Public Statement in this matter.  The OCA subsequently filed Comments of the Office of Consumer Advocate on September 25, 2009.  The West Penn Power Industrial Intervenors (“WPPII”) filed a Petition to Intervene dated September 16, 2009.  The Pennsylvania Department of Environmental Protection (“DEP”) filed a Petition to Intervene dated September 18, 2009.  The Office of Small Business Advocate (“OSBA”) filed a Notice of Intervention and Comments and a Public Statement on September 25, 2009.  Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. (collectively, “Constellation”) filed a Petition to Intervene on September 25, 2009.  Citizen Power, Inc. (“Citizen Power”) filed a Petition to Intervene on September 25, 2009.  The Pennsylvania Association of Community Organizations for Reform Now (“ACORN”) filed a Petition to Intervene and Comments on September 25, 2009.


The initial prehearing conference was held as scheduled on Wednesday, September 30, 2009.  The Company, OTS, OCA and OSBA, as well as all entities listed in the preceding paragraph that filed petitions to intervene, were represented by counsel. With the exception of Citizen Power, all others represented at the prehearing conference filed prehearing memoranda.  During the conference, the undersigned orally denied Allegheny Power’s request, made in its Prehearing Memorandum, to certify a material question to the Commission regarding certification of the record without decision on SMIP Initial Phase Issue.  See 66 Pa. C.S. §331(e).  The undersigned directed that if Allegheny Power intended to file a petition directed to the Commission requesting review and answer to a material question that it do so on or before Thursday, October 1, 2009.  See 52 Pa. Code §5.302 & §5.303.  Allegheny Power filed a Petition for Interlocutory Review and Answer to a Material Question with the Commission’s Secretary’s Bureau on September 30, 2009.


On October 2, 2009, Allegheny Power filed Answer of the West Penn Power Company d/b/a Allegheny Power in Opposition to the Petition to Intervene of Citizen Power, Inc.  


This Prehearing Order is being issued to confirm the agreements and determinations made at the Prehearing Conference with respect to the future conduct of this proceeding.  Allegheny Power participated in the discussion regarding the litigation schedule set forth below but, as evidenced by its Petition for Interlocutory Review and Answer to a Material Question filed after the conference, opposed the litigation schedule ordered by the undersigned.
Litigation Schedule 
The following is the litigation schedule hereby ordered:
Service of other parties’ written direct
October 16, 2009
testimony due (all parties other than
Allegheny Power)
Service of all parties’ rebuttal


October 27, 2009
written testimony due

Service of all parties’ surrebuttal 

November 3, 2009
written testimony due 
Service of written rejoinder outline

November 6, 2009 (by 3:00 p.m.)
Evidentiary hearings in Harrisburg

November 9, 2009 at 10:00 a.m.





November 10, 2009 at 9:00 a.m.
Service of all parties’ main briefs due
December 3, 2009
Service of all parties’ reply briefs due
December 18, 2009

ALJ Decision




January 29, 2010

The parties are reminded of the Commission’s requirements for the preparation and filing of written testimony.  52 Pa. Code §5.412.  Written testimony must be accompanied by all exhibits to which it relates.  The above-stated dates are in-hand dates for service on the parties and the Presiding Administrative Law Judge (“ALJ”).


Hearings scheduled for Harrisburg will begin promptly on each day at the scheduled time.  The parties must confer before commencement of the hearings to schedule their witnesses so as to avoid “holes” or “dead time” during the hearings.
Service of Documents
            The parties and the Presiding ALJ agree to accept e-mail service.  Generally, the “date of service” shall be the date of electronic transmission, subject to the following:

a.
for documents transmitted after 4:30 p.m., Monday through Thursday, the date of service shall be the next regular business day;

b.
for documents served after 12:00 p.m. on any Friday, or any day preceding a legal holiday in the Commonwealth of Pennsylvania, or any other day on which the Commission’s Offices are closed, the date of service shall be the next regular business day.  The parties shall forward “hard copies” of all documents served electronically.

The parties may serve the electronic copies of documents in “PDF” format.  However, with respect to documents electronically served on the Presiding ALJ in this case the parties are to serve such documents in Microsoft Word format.  Any party unable to electronically serve a document on the Presiding ALJ in Microsoft Word format, shall serve that document on the Presiding ALJ in Microsoft Word format on either a 3.5” diskette or a CD.  The e-mail address of the Presiding ALJ is: mhoyer@state.pa.us.  The Presiding ALJ will not accept facsimile transmissions greater than ten pages in length without prior authorization.  If in doubt, please call the office of the Presiding ALJ (412‑565-3550). 
Petitions to Intervene


Upon due consideration, the following petitioners’ petitions to intervene in this proceeding, which were not opposed by Allegheny Power, are granted: DEP, Constellation, WPPII and ACORN.  The Petition to Intervene filed by Citizen Power is hereby denied. 


In its Petition to Intervene, Citizen Power submits that its interests may be directly affected by this proceeding and that such interests are not adequately represented by existing participants.  Citizen Power avers that it devotes all of its resources to consumer (particularly low-income consumers) and environment protection issues.  Citizen Power avers that this proceeding will necessarily have an impact on the Company’s rates for retail customers and ultimately have potential environmental impacts.  



Allegheny Power opposes Citizen Power’s Petition on several grounds.  Allegheny Power avers that Citizen Power has not established a direct interest in this proceeding; does not have any members that are customers of Allegheny Power; and has failed to establish that its interests in Allegheny Power’s SMIP will not be adequately represented by existing participants.  Allegheny Power further contends that Citizen Power’s participation will result in unnecessary cumulative issues being addressed.    


The undersigned agrees with Allegheny Power that Citizen Power has failed to establish that its interests in Allegheny Power’s SMIP will not be adequately represented by existing participants.  The OCA, Pennsylvania Department of Environmental Protection and ACORN are all parties in this proceeding.  It is not in the public interest to grant Citizen Power’s Petition to Intervene here.  Citizen Power’s intervention is not necessary or appropriate.  Citizen Power has failed to establish it has a right or interest that would make its intervention necessary or appropriate pursuant to 52 Pa. Code §5.72(a).


Citizen Power is not a party.  Citizen Power will not be included on future service lists.  Citizen Power can certainly monitor this proceeding and file an amicus curiae brief pursuant to 52 Pa. Code §5.502(d) if it so chooses.          
Issues
           The parties have identified the issues they wish to pursue in their respective prehearing memoranda.  Additional issues may arise as the discovery process unfolds.
Discovery
            The parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa. Code §5.322.  If this process fails, the parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa. Code §§5.321, et seq.  The parties must, in good faith and on an informal basis, attempt to resolve any discovery dispute amicably among themselves, before contacting the Presiding ALJ for resolution.  The parties must not send the Presiding ALJ discovery material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the Presiding ALJ will contact the parties and direct them to pursue informal discovery.



Both Allegheny Power and the OCA request modification of the Commission’s procedures for formal discovery.  With the agreement of all parties, the request is hereby granted.  Therefore, the following modified discovery procedure applies to this case:

1. Answers to written interrogatories shall be served in-hand within ten (10) calendar days of service.  Written interrogatories propounded on a Friday, at 12:00 p.m. or thereafter, shall be deemed to have been served on the next following business day.  Likewise, interrogatories served on a holiday shall be deemed served on the following business day.  
2. Objections to interrogatories shall be communicated orally within three (3) calendar days of service.  Unresolved objections shall be served upon the parties and the presiding ALJ, with a certificate of service filed with the Commission’s Secretary’s Bureau, within five (5) days of service of interrogatories.

3. Motions to dismiss objections and/or direct the answering of interrogatories (motions to compel) shall be filed within three (3) calendar days of service of such written objections.

4. Answers to motions to dismiss and/or direct the answering of interrogatories shall be filed within three (3) calendar days of service of such motions.
5. Rulings on motions shall be issued, if possible, within seven (7) calendar days of the filing of the motion. 
6. Responses to requests for document production shall be served in-hand within ten (10) calendar days of service.  The objections process shall be the same with requests for production of documents as it is with objections to interrogatories, as set forth above.  Requests propounded on a Friday, at 12:00 p.m. or thereafter, shall be deemed to have been served on the next business day.  Likewise, requests served on a holiday shall be deemed served on the following business day.  
7. Requests for admissions shall be deemed admitted, unless answered within ten (10) calendar days or objected to within five (5) calendar days of service.  Requests for admission propounded on a Friday, at 12:00 p.m. or thereafter, shall be deemed to have been served on the next business day.  Likewise, requests for admission served on a holiday shall be deemed served on the following business day.  
Settlement and Stipulations


The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa. Code §5.231(a).  If settlement is not feasible, the parties are encouraged to stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa. Code §§5.232 & 5.234.  All stipulations entered into by the parties must be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

Cross-Examination


Friendly cross-examination or cumulative cross-examination will not be permitted.  52 Pa. Code §§5.76 & 5.243.

Briefs


The parties must comply with 52 Pa. Code §§5.501, et seq., regarding the preparation and filing of briefs.  Page limitations on briefs will be discussed on or before the last day of hearing.  Where possible, the parties shall submit to the Presiding ALJ one hard copy of their briefs and one copy by e-mail.  If a party cannot provide a copy by e‑mail, it must submit two hard copies of briefs.  The electronic version of a brief must be in Microsoft Word format.  Any party unable to electronically serve a document on the Presiding ALJ in Microsoft Word format shall serve that document in Microsoft Word format on either a 3.5” diskette or a CD.  If in doubt, please call the office of the Presiding ALJ for clarification.
Modification


Any of the provisions of this Prehearing Order may be modified upon motion and good cause shown by any party in interest.
Date:  October 5, 2009
















Mark A. Hoyer








Administrative Law Judge
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