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OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Interlocutory Review and Answer to a Material Question (Petition) filed on September 30, 2009, by West Penn Power Company d/b/a Allegheny Power (Allegheny).  Allegheny’s Petition seeks interlocutory Commission review and answer to the following material question:  

  Whether the decision to deny Allegheny Power's proposed procedural schedules was lawful and appropriate, given the demonstrated need for a phased and expedited review and approval of the company's Smart Meter Technology Procurement and Installation Plan.
Allegheny requests that the Commission answer the material question in the negative and issue a decision that adopts Allegheny’s proposed procedural schedules.  In the alternative, Allegheny requests that, if the Commission denies its requested relief, that the Commission confirm that any prudency review of Allegheny’s decision to complete the Initial Phase activities should be an evaluation of the decision at the time it was made. 
For the reasons more fully discussed below, we deny the Petition and return the matter to Administrative Law Judge (ALJ) Mark A. Hoyer.         . 

History of the Proceeding



Act 129 of 2008 (Act 129)
 requires electric distribution companies (EDCs) with at least 100,000 customers in Pennsylvania to adopt a plan to reduce energy consumption and demand in their service territories.  On June 29, 2009, Allegheny filed with the Commission its Energy Efficiency and Conservation and Demand Response (EE&C/DR) Plan.  In addition to requiring Allegheny to file an EE&C/DR plan, Act 129 also requires Allegheny, as an EDC with at least 100,000 customers in Pennsylvania, to file a Smart Meter implementation plan with the Commission.  On August 14, 2009, Allegheny Power filed its Smart Meter Technology Procurement and Installation Plan (SMIP) with the Commission.  


A notice of appearance was filed by the Commission's Office of Trial Staff (OTS) and notices of intervention were filed by the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), the West Penn Power Industrial Interveners (WPPII), the Pennsylvania Department of Environmental Protection (DEP), the Pennsylvania Association of Community Organizations for Reform Now (ACORN), and Citizens Power, Inc. (Citizens).  


On September 11, 2009, Allegheny hosted a technical session on the Initial Phase activities issue with the Parties.  Despite this session and the ensuing discovery process, the Parties were unable to resolve issues regarding the Initial Phase activities through a collaborative effort.  At that point, Allegheny proposed a two-phase schedule: (1) an initial schedule for Initial Phase activities and (2) an overall schedule.  Allegheny seeks the Commission’s decision regarding the Initial Phase of its SMIP by December 3, 2009, but such a schedule would require a waiver of the ALJ’s Initial Decision.  The overall schedule seeks a Commission decision by December 23, 2009.  Allegheny states that this request was made so that Allegheny can meet its consumption and demand side reduction targets and commence timely recovery of it SMIP costs.  Allegheny Prehearing Memo at 3.  


At the Prehearing Conference held on September 30, 2009, the ALJ denied Allegheny’s proposal for a certified question on waiving the ALJ’s Initial Decision and a separate schedule for the Initial Phase activities.  Tr. at 14.  The ALJ approved a schedule that calls for the issuance of a Recommended Decision on January 29, 2010.  The ALJ also granted the petitions to intervene, with the exception of Citizens’ petition, which was denied.  


Allegheny filed the instant Petition with the Commission on September 30, 2009.  In its Petition,  Allegheny also requested an expedited briefing schedule, with briefs for all parties due by October 7, 2009, and a Commission decision on the Petition due at the October 8, 2009 Public Meeting.  By email dated October 2, 2009, the request in this regard was denied.  On October 13, 2009, Allegheny filed a brief in support of the Petition and the OCA, the OSBA and the DEP filed briefs in opposition to Allegheny’s Petition. 
Discussion
The standards for interlocutory review are well established.  Section 5.302 of our regulations, 52 Pa. Code § 5.302, requires that the petition “state . . . the com​pelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Pa. P.U.C. v. CS Water and Sewer Associates, 74 Pa. P.U.C. 716 (1991); Re Knights Limousine Services, Inc., 59 Pa. P.U.C. 538 (1985).  

During the course of a proceeding and pursuant to the provisions of 52 Pa. Code § 5.302, a party may seek interlocutory review and answer to a material question which has arisen or is likely to arise.  Petitioners seeking Commission interlocutory review under 52 Pa. Code § 5.302, must show compelling reasons as to why interlocutory review is necessary to prevent substantial prejudice or expedite the conduct of the proceeding.   

Pursuant to 52 Pa. Code § 5.303, the Commission may take one of the following courses of action on requests for interlocutory review and answer to a material question:  

(1)
Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the participants.

(2)
Determine that the petition was improper and return the matter to the presiding officer.

(3)
Decline to answer the question.

(4)
Answer the question.



Below is the two-phase schedule proposed by Allegheny:

Procedural Schedule - Approval of Initial Phase Activities
Allegheny Power Direct Testimony
               
Pre-filed

Prehearing Conference                                       
September 30, 2009

Intervenor Direct Testimony                             
October 14, 2009

Oral Rejoinder & Hearings                               
October 21-22, 2009

Main Briefs
                                                   
October 30, 2009

Reply Briefs




   
November 6, 2009

Commission Decision on Initial Phase              
December 3, 2009



Overall Procedural Schedule – SMIP

Allegheny Power Direct Testimony


Pre-filed

Prehearing Conference                              

September 30, 2009

Intervenor Direct Testimony                 

October 21, 2009

Reply Testimony by all parties            

November 4, 2009

Hearings                                                 

November 9-10, 2009

Main Briefs                                                   
November 20, 2009

Reply Briefs                                       

November 25, 2009

ALJ RD                                                             
December 23, 2009

Commission Decision
 



__



The ALJ rejected the Company's proposed two-phase schedule and adopted the following procedural schedule:

Intervenor Direct Testimony                 

October 16, 2009

Rebuttal Testimony

            

October 27, 2009

Surrebuttal Testimony



November 3, 2009

Written Rejoinder Outline



November 6, 2009 

Hearings                                                 

November 9-10, 2009

Main Briefs                                                   
December 3, 2009

Reply Briefs                                       

December 18, 2009

ALJ Decision                                                        January 29, 2010

Commission Decision
 



__



In its Brief, Allegheny alleges that the denial of its proposed schedule jeopardizes Allegheny’s ability to achieve its smart meter implementation, as outlined in the SMIP, which includes the installation of 93,000 smart meters in 2010.  Allegheny asserts that the denial of the procedural schedule also jeopardizes Allegheny’s ability to meet its Act 129 consumption and demand reduction requirements, as the use of smart meter technology underpins nine of Allegheny’s EE&C/DR Plan programs and rate offerings.  Allegheny Brief at 9.  



Allegheny also argues that the denial of the proposed procedural schedules prejudices the Commission because it prevents it from reviewing the reasonableness of the Initial Phase activities before their implementation.  Allegheny asserts that the normal Commission review process, which calls for an Initial Decision to be issued no later than January 29, 2010, cannot cure this substantial prejudice because most or all of its Initial Phase activities will already have been completed or will have been scheduled to be completed by that time.  Allegheny Brief at 10.  In support of its argument, Allegheny cites the Commission’s early approval of the phased approach to PECO Energy Company’s EE&C Plan.  Petition of PECO Energy for Approval of its Act 129 Energy Efficiency and Conservation Plan and Expedited Approval of its Compact Fluorescent Lamp Program, Docket No. M-2009-2093215 (Order entered August 18, 2009).    


In the event that the Commission denies its requested relief, Allegheny asks the Commission to confirm that any prudency review of Allegheny’s decision to complete the Initial Phase activities should be an evaluation of the decision at the time it was made.  Allegheny Brief at 15.  


In its Brief, the OCA alleges that Allegheny’s SMIP is extremely aggressive in terms of its deployment schedule, broad in terms of the types of technologies it seeks to install in every customer’s home and costly in terms of its financial impact on customers.  OCA Brief at 5.  The OCA cites Allegheny’s testimony wherein it is estimated that the total cost of its SMIP is $580 million.  Allegheny St. 4 at 4; SMIP Plan, table 4.1 at 94.  The OCA states that Allegheny is proposing an estimated additional monthly surcharge of $5.86 per month in February 2010 that would increase to $14.34 per month by June 2011, just five months after the expiration of Allegheny’s generation rate caps.  In addition, the monthly surcharge would increase to $15.57  in June 2012 and $15.77 in June 2013.  SMIP Plan at 98; OCA Brief at 5.  


The OCA notes that, under Allegheny’s proposed schedule, the ALJ would not render a decision at all on the Initial Phase issues, meaning that the Commission would not have the benefit of the ALJ’s decision on all issues, as it sought through the Commission’s Order in the Smart Meter Procurement and Installation proceeding at Docket No. Docket No.  M‑2009‑2092655 (Order entered June 24, 2009) (Smart Meter Implementation Order).  OCA Brief at 7-8.  
	
	


 

The OCA believes the ALJ’s schedule is fair and reasonable and asserts that, given the financial impact of the SMIP, a procedural schedule that gives time for full consideration to the filing is required.  The OCA notes that Allegheny’s only argument for an expedited schedule is that it rested its compliance with Act 129 on its ability to deploy smart meters on an aggressive schedule.  Petition at 3.  The OCA states that this situation is of Allegheny’s own making because Allegheny elected to rely on the deployment of Smart Meters to meet its near term demand reduction requirements under Act 129.  OCA Brief at 6.  


The OSBA supports the ALJ’s schedule and states that the Commission has already addressed the procedural schedule for an EDC’s smart metering plan in its Smart Meter Implementation Order.  The OSBA asserts that the procedural process laid out in the Smart Meter Implementation Order is already rapid and that bifurcating one proceeding into two proceeding and litigating each on expedited schedules would reduce the review by the Parties, the ALJ and the Commission of the $580 million rate increase that Allegheny is proposing.  



The OSBA also observes that the proposed bifurcated proceeding would create hardships for the Parties in that it would require an extra set of testimony, an extra set of hearings and an extra set of briefs and/or exceptions while reducing the amount of time available for a thorough review of Allegheny’s SMIP plan.  In the event that the Commission approves Allegheny’s schedules, the OSBA requests that the cost recovery and cost allocation issues related to the SMIP be addressed in the overall SMIP proceeding rather than in the Initial Phase.  OSBA Brief at 5-6.  



The DEP argues that Allegheny has not presented compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.  The DEP contends that the tasks that Allegheny proposed to undertake and the costs that its customers will incur under the SMIP are substantial.  The DEP notes that, while the DEP has long championed expedited deployment of smart meters, it is mindful of the costs associated with the EDCs’ smart meter plans.  Because of this, the DEP fully supports a careful analysis of the costs and benefits of Allegheny’s SMIP.  As a result, the DEP believes that the hurried, bifurcated schedule proposed by Allegheny would threaten the Commission’s ability to examine and consider the full costs and benefits of Allegheny’s SMIP.  DEP Brief at 3-4.   


The DEP argues that Allegheny will not be prejudiced by the ALJ’s schedule.  The DEP observes that Allegheny intends to move forward with its Initial Phase activities now – regardless of the Commission’s decision on this matter and has no intention of seeking cost recovery until a later date.  The DEP contends that it is not clear what, if any, harm would occur by reviewing and acting upon Allegheny’s SMIP as a whole as envisioned by the schedule adopted by the ALJ.  DEP Brief at 6.  
Conclusion

We are not persuaded that interlocutory review is either compelling or necessary to prevent any substantial prejudice or expedite the conduct of this proceeding.  52 Pa. Code § 5.302.  To the contrary, we conclude that the ALJ’s schedule is appropriate and will allow for a more thorough review of Allegheny’s SMIP by the Parties than Allegheny’s proposed bifurcated proceeding and expedited schedule.  Under the ALJ’s schedule, the Parties will have an opportunity to introduce relevant evidence resulting in a full record of pertinent issues in this proceeding and the Commission will have the advantage of an Initial Decision that considers all issues raised in this proceeding.  Accordingly, we shall deny the Petition and, as a result, this matter is returned to the ALJ for such further proceedings as may be necessary; THEREFORE,
IT IS ORDERED:
1.
That the Petition for Interlocutory Review  and Answer to a Material Question filed on September 30, 2009, by West Penn Power Company d/b/a Allegheny Power is denied.   
[image: image1.emf]






BY THE COMMISSION






James J. McNulty







Secretary
ORDER ADOPTED:  October 22, 2009
ORDER ENTERED:  October 22, 2009
(SEAL)
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