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HISTORY OF THE PROCEEDING


On October 15, 2008, Act 129 was signed into law and was codified as part of the Public Utility Code, 66 Pa. C.S. § 2806.1 et seq.  The Commission issued its Implementation Order to establish standards and provide guidance for implementing the requirements of Act 129 on June 24, 2009.  In compliance with Section 2807(f) of the Code, 66 Pa. C.S. § 2807(f), the FirstEnergy Companies (FirstEnergy or Companies) filed their Joint Petition for Approval of Smart Meter Technology Procurement and Installation Plan (SMIP) on August 14, 2009, and notice was published in the Pennsylvania Bulletin on August 29, 2009, 39 Pa. B. 5218, setting the deadline for comments as September 25, 2009 and including the notice of prehearing conference.  Notice of Intervention was filed by the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA), and the Office of Trial Staff (OTS) filed a Notice of Appearance on behalf of its attorneys.



Petitions to Intervene were timely filed by the Pennsylvania Department of Environmental Protection, industrial users groups Met-Ed Industrial Users Group (MEIUG), Penelec Industrial Customer Alliance (PICA) and Penn Power Users Group (PPUG),
 referred to collectively as MEIUG, et al., and the Pennsylvania Association of Community Organizations for Reform Now (ACORN).



The prehearing conference was convened as scheduled, and the following counsel were present:  Daniel G. Asmus, Esq., for OSBA; John Gerhard, Esq., for ACORN; Scott Perry, Esq., and Asya Staevska, Esq., for Pa DEP; Barry Naum, Esq., for MEIUG, et al.; Charles Daniel Shields, Esq., and Carrie Wright, Esq., for OTS; Bradley A. Bingaman, Esq., and Thomas P. Gadsden, Esq., for First Energy; Aron Beatty, Esq., and Candis Tunilo, Esq., for OCA; and Michael Killion, Esq., for Constellation New Energy and Constellation Commodities Group, Inc. (collectively Constellation).  



At the prehearing conference, counsel for Constellation presented a petition to intervene and prehearing memo and requested intervention even though the time for filing the petition had run.  Counsel for Constellation indicated that the late filing was due to a conflict with prior counsel and that he had been engaged just that morning.  He indicated that the other parties in the case had no objection to Constellation’s intervention and that no party would be prejudiced by the intervention.  Since there was no objection and the matter was brought to light prior to the prehearing conference, Constellation’s petition to intervene and the timely filed petitions to intervene were unopposed and were granted in the scheduling order issued September 30, 2009.  



A technical conference was held on October 20, 2009, by Administrative Law Judge David Salapa.  The proceeding was transcribed but not sworn and will not be part of the evidentiary record in this matter.  



Consistent with the schedule, the following parties timely filed the following testimony:

First Energy Companies
FE Statement 1 direct of John E. Paganie




FE Statement No. 2 direct of Robert A. Mills 





FE Statement No. 2R rebuttal
of Robert A. Mills




FE Statement 3 direct of Raymond I. Parrish





FE Statement 3R rebuttal of Raymond I. Parrish

Constellation Statement No. 1 direct of David I. Fein

MEIUG, PICA and PPUG  Statement No. 1-R rebuttal of Richard A. Baudino
OTS
Statement No. 1 direct of Dorothy Morrissey

Statement No. 1-R and Exhibit 1-R, rebuttal of Dorothy Morrissey
OCA
Statement No. 1 direct of J. Richard Hornby

Statement No. 1S surrebuttal of J. Richard Hornby


Statement No. 2 direct of Nancy Brockway


Statement No. 2S surrebuttal of Nancy Brockway

OSBA
 Statement No. 1 rebuttal and exhibits of Robert D. Knecht


By letters dated October 21, 2009 and November 6, 2009, ACORN stated that it was not filing direct or rebuttal testimony.  



By letter dated November 16, 2009, MEIUG, et al. indicated that they would not be filing surrebuttal.  By letters dated November 9, 2009, and November 16, 2009, Constellation stated that it would not file rebuttal or surrebuttal.  By letter dated November 9, 2009, OCA indicated that it would not file rebuttal testimony.  


Initial briefs were filed on or before December 11, 2009, and reply briefs on or before December 31, 2009.  The matter is now ready for disposition.
FINDINGS OF FACT



1.
FirstEnergy Corporation is a diversified energy company headquartered in Akron, Ohio.  Among its subsidiaries are seven electric utilities – three in Ohio, three in Pennsylvania, and one in New Jersey.  FE Stmt. 1 at 3.



2.
Metropolitan Edison Company (Met-Ed) is headquartered in Reading, Pennsylvania.  It serves approximately 549,000 customers over 3,300 square mile area in southern and southeastern Pennsylvania.  Approximately 88% of the customers are residential and 11% commercial.  FE Stmt. 1 at 4.


3.
Pennsylvania Electric Company (Penelec) serves approximately 589,000 customers in a 17,600 square mile area in northern, northwest and central Pennsylvania.  Approximately 86% of its customers are residential and 13% commercial.  FE Stmt. 1 at 4.



4.
Pennsylvania Power (Penn Power) is a wholly owned subsidiary of Ohio Edison Company, which is itself a wholly owned subsidiary of FirstEnergy.  It is based in New Castle, Pennsylvania, and serves approximately 159,000 customers over a 1,100 square mile area of western Pennsylvania.  FE Stmt. 1 at 5.


  
5.
The Companies have submitted a single comprehensive plan that applies to all three Companies.  Joint Petition at 4, ¶11.


6.
The Plan anticipates a 15-year full scale deployment of smart metering across the Companies’ service territories.  Joint Petition at 5, ¶13.



7.
The Companies serve approximately 1.3 million customers over 22,000 square miles in Pennsylvania.  Joint Petition at 5-6, ¶ 15.


8.
The Companies currently deploy smart meter technology through MV-90 meters to over 1600 meters, which represents the majority of the Companies’ largest commercial and industrial customers.  These meters provide automated hourly consumption data to the Companies’ information systems, with such data regularly available to customers at their facilities.  FE SMIP at 4.


9.
Both Met Ed and Penelec offer optional time-of-use (TOU) rates to residential customers.  Currently 48,868 customers participate in Met Ed’s TOU program and 21,871 participate in Penelec’s TOU program.  FE SMIP at 4.


10.
Both Met Ed and Penelec have proposed real-time pricing rate options for default service customers on rate schedules GS-Small and GS-Medium as well as a real-time default service rate for customers on rates GS-Large, GP and TP in their pending Default Service Proceeding at Docket Nos. P-2009-2093053 and P-209-2093054.  FE SMIP at 4.



11.
Penn Power will propose a voluntary real time pricing rate option for default service customers on rate schedules GS-Small and GS-Medium in its next default service case.  FE SMIP at 4.



12.
The FE SMIP includes both a general long term plan based on information currently available and a more detailed plan that will be implemented during the 30-month grace period.  FE SMIP at 5.


13.
The SMIP proposes to utilize the first 24 months of the 30-month grace period (Assessment Period) to assess needs, select technology, secure vendors, train personnel, install and support test equipment and establish a detailed meter deployment schedule.  At the end of the Assessment Period, the Companies will submit to the Commission a supplement to the Plan (Deployment Plan) to set forth in detail the Companies’ plan for the full scale deployment of smart meters.  Joint Petition, ¶¶13-14.



14.
The SMIP provides for the Companies to perform a comprehensive and detailed needs and technology assessment prior to selecting the proper smart metering technologies.  The assessment will begin by evaluating the Companies’ diverse service territory characteristics and will consider all of the smart meter functional requirements set forth in the Implementation Order.  Joint Petition, ¶¶ 15-16.  



15.
The SMIP provides that vendor selection will be based on the results of the needs and technology assessments.  The Companies anticipate that the vendor and technology selection process will start in September, 2010 and continue for almost ten months.  The network design task is expected to commence in January, 2011 and be completed before the end of 2013.  The Companies also anticipate performing a formal assessment of employee skill sets during the grace period.  Joint Petition, ¶¶ 17-19.



16.
The SMIP provides for the Companies to perform a technical trial, which will involve the deployment and testing of 5,000 to 10,000 smart meters prior to December 31, 2013.  Following the proper testing of the selected technology, the Companies will commence the build-out of the necessary infrastructure with a minimum of an additional 60,000 meters expected to be installed in order to “de-bug” the system prior to full deployment.  
Joint Petition, ¶ 20.



17.
The SMIP provides for the Companies to work with the Electronic Data Exchange Working Group and submit no later than January 1, 2010, a proposal for EDI capabilities, including planned target dates for testing and certification.  Joint Petition, ¶ 21.



18.
The system-wide deployment of smart meter technology will be included in the Companies’ supplemental Deployment Plan that will be submitted to the Commission within 24 months of the Smart Meter Plan being approved.  Joint Petition, ¶ 25.



19.
The Deployment Plan will include, among other things: (1) a detailed long-term timeline, with key milestones; (2) a smart meter solution; (3) the costs of such a solution, along with an assessment of benefits; (4) a network design solution; (5) a communications architecture design solution; (6) a training assessment and proposed curriculum; (7) a cost recovery forecast; (8) a transition plan including communications to employees and customers; and (9) a detailed tiered roll out plan.  Joint Petition, ¶ 26.



20.
During the 30-month grace period, the Companies will continue to deploy MV-90 interval meters in response to requests by industrial or large commercial customers pursuant to the Implementation Order.  The Companies will assess various options for residential customer needs during the Plan review and approval process to select a meter technology that provides the requisite data as identified in the Implementation Order based on various criteria, including customer costs.  Joint Petition, ¶ 22.



21.
After the grace period and during the network system build-out, the Companies will provide smart meters based on customer requests and for all new construction.  In order to obtain a smart meter during the post-grace period, the customer must agree to pay the incremental costs of installing the meter.  The Companies will submit for review and approval by the Commission any incremental cost estimates at a later date, understanding that such approval must be granted before the expiration of the grace period.  Joint Petition, ¶¶ 23-24.



22.
The SMIP proposes to recover smart meter technology costs through a reconcilable adjustment clause (the “Smart Meter Technologies Charge” or “SMT-C”) established under 66 Pa. C.S. § 1307.  The SMT-C will be set forth in SMT-C Riders to be included in the tariff of each Company.  Joint Petition, ¶¶ 29-31.



23.
The rates resulting from the SMT-C Riders will be expressed and billed as a monthly customer charge.  SMT-C rates will be calculated and stated separately for the residential, commercial, and industrial customer classes.  Joint Petition, ¶ 32.



24.
The SMIP provides that the SMT-C for each company becomes effective for service rendered on or after April 1, 2010.  The initial rate will include administrative costs incurred to date plus the budget estimate for the initial 12 months of costs associated with the Assessment Period.  The computation of the Companies’ initial SMT-C rates and tariff supplements to be effective April 1, 2010 through March 31, 2011, will be filed within 30 days of the Commission’s final Order approving the Companies’ Plan.  Joint Petition, ¶¶ 33-34.



25.
Costs will be allocated to the Companies and to each customer class based on the number of metered customers.  Joint Petition, ¶ 33.



26.
Pursuant to the tariff rider, an SMT-C shall be applied as a monthly customer charge during a billing month to customers served under the tariff.  Some of the highlights of the rider include:

· The SMT-C rates shall be calculated separately for each customer class according to the provisions of the rider;

· The SMT-C rates shall be effective April 1, 2010;

· The SMT-C rates shall be filed with the Commission by March 1 of each year and shall become effective the following April 1, and shall remain in effect for a period of one-year, unless revised on an interim basis subject to the approval of the Commission;

· The Companies may request Commission approval of interim revisions to the SMT-C rates to become effective 30 days from the date of filing, if it is determined that not changing the SMT-C rate would result in a material over or under collection of all recoverable costs during the SMT-C Computational Year;

· The Companies shall file an annual report of collections under the rider within 30 days following the conclusion of each SMT-C reconciliation year; and

· Application of the SMT-C rates shall be subject to annual review and audit by the Commission.

Joint Petition, ¶ 35.



27.
To recover the capital costs associated with the future deployment of smart meter technologies, the SMIP proposes that the capital structure be based on Met-Ed’s and Penelec’s normalized capital structures of 51% long-term debt and 49% common equity as determined in Met-Ed’s and Penelec’s most recent distribution base rate case proceeding at Docket Nos. R-00061366 and R-0006137.  These capital ratios are also proposed to be applicable to Penn Power.  The SMIP proposes that a common equity rate of 10.1% representing the allowed return on common equity as specified in the proceedings cited above be utilized in the weighted average monthly return on smart meter related capital expenditures.  
Joint Petition, ¶ 36.



28.
The SMIP provides that the existing meters recovered in the Companies’ current distribution rates that become obsolete due to replacements by smart meters would continue to be depreciated over the remaining lives per the respective Company’s Annual Depreciation Reports as filed with and approved by the Commission pursuant to 52 Pa. Code 
§§ 73.1-73.9.  As part of subsequent distribution base rate case proceedings before the Commission, each Company will explore the need for accelerated depreciation of the obsolete meters replaced under the Companies’ Plan.  Joint Petition, ¶ 37.



29.
The Assessment Period will be used to select a smart meter solution and develop a detailed, tiered roll-out plan.  The ultimate deployment timeframe will be informed by the knowledge they acquire and the decisions they make during the Assessment Period, as well as potential benefits to both customers and the Companies.  FE Stmt. 2-R, pp. 1-2).



30.
The Assessment Period will be used to monitor the development of relevant industry standards and incorporate adequate consumer protections before moving forward with deployment.  FE Stmt. 2-R at 2.


31.
The Companies will seek to include the additional functionalities identified in the Implementation Order, including the ability to provide 15-minute interval data, updated daily, and will only exclude them if cost-benefit analyses or other convincing evidence supports their exclusion.  FE Stmt. 2-R at 3-4.



32.
Customers will be able to obtain unvalidated meter/consumption data directly from their smart meters, provided that they have some type of Company-approved, compatible technology.  Validated data would be made available to customers via a secure web-portal or internet interface 24 hours after such data are collected.  Customers would be able to provide prospective suppliers with log-in information to download data directly from the web. FE Stmt. 2-R at 4.  



33.
The Companies will perform a cost-benefit analysis of the remote connect/disconnect capability during the Assessment Period and provide the results to the Commission when they file their full Deployment Plan.  FE Stmt. 2-R at 5-6.  


34.
The Companies will provide low-income and “vulnerable” customers sound communication and education about the smart meter functionalities and potential options for energy efficiencies and conservation that smart metering will enable.  FE Stmt. 3-R at 14.



35.
The Companies’ weighted cost of capital shall be determined as follows: (1) utilize the most recent calendar year’s cost of long-term debt as reported to the Commission in their quarterly earnings reports; and (2) employ the capital structure ratios (51% long-term debt and 49% common equity) and cost of equity (10.1%) adopted by the Commission in Met-Ed’s and Penelec’s last distribution base rate cases at Docket Nos. R-00061366 and R-00061367, respectively, until updated capital structure and equity cost rate findings are made in a future Met-Ed, Penelec or Penn Power base rate proceeding.  FE Stmt. 3 at 8-9.



36.
The timeline for filing, approval and effectiveness of SMT-C rates shall be as follows:

January 31
End of the 12-month SMT-C Reconciliation Year

March 1     
Filing date for (1) the statement of reconciliation of SMT-C revenues and     costs for the Reconciliation Year and (2) the SMT-C rates to become effective on April 1 and accompanying information.

 April 1
Beginning of 12-month SMT-C Computational Year and effective date of the proposed SMT-C rates subject to the Commission’s review of the Companies’ reconciliation statements and public hearings thereon, as required by 66 Pa. C.S. § 1307(e), and subsequent audits, as provided in 66 Pa. C.S. § 1307(d).  Joint Petition, ¶ 35



37.
The SMT-C will be recalculated and adjusted annually.  Interim adjustments may be requested to avoid or preempt a material over or under-collection.  

FE Stmt. 3-R at 7.


38.
Administrative start-up costs incurred through the effective date of the SMT-C Riders will be deferred, accrue compound interest based on the legal rate in 41 P.S.
§ 202, and be recovered over the 12-month period ending March 31, 2011.  
FE Stmt. 3-R at 12.



39.
The projected expenses for the 24-month Assessment Period will be recovered on a current basis.  FE Stmt. 3-R at 12.


40.
 “Common” costs, including start-up and Assessment Period costs, will be allocated among classes based on each class’ number of customers because such costs are customer-related, i.e., they vary based on the number of customer accounts.  FE Stmt. 3-R at 2-4.



41.
A customer-based allocation is appropriate for “common” costs because it comports with “reasonable cost of service practices” as required by the Implementation Order.



42.
The recovery of Assessment Period costs allocated to each class will be on a customer basis as well – i.e., through a customer charge.  FE Stmt. 3-R at 4.



43.
The OCA’s proposal for allocation of common costs would dramatically reduce the common costs allocated to the Residential rate class group and dramatically increase the common costs allocated to the Commercial and Industrial rate class groups.  SMIP at 9, Table 4; OCA Stmt. 10S, Ex. JRH-3.



44.
 Some customers, e.g. restaurants in the Commercial rate class group, will not be able to modify their load shapes in order to save money through the use of smart meters.  OSBA Stmt. 1 at 4-5.


45.
Smart meters are expected to result in environmental benefits which will accrue to all citizens.  OCA Stmt. 1-S at 4-5.

DISCUSSION


The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332, and therefore, the Applicant has the burden of proving its case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).  



Additionally, any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).


The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.
Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner
, determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.


FirstEnergy filed the subject Joint Petition and has the burden of proving that the Petition complies with the legal requirements.  Analysis begins with the statute which mandates First Energy and other Pennsylvania EDCs to file SMIPs:
 (f) Smart meter technology and time of use rates.—

(1) Within nine months after the effective date of this paragraph, electric distribution companies shall file a smart meter technology procurement and installation plan with the commission for approval.  The plan shall describe the smart meter technologies the electric distribution company proposes to install in accordance with paragraph (2).


(2)  Electric distribution companies shall furnish smart meter technology as follows:


(i)  Upon request from a customer that agrees to pay the cost of the smart meter at the time of the request.


(ii)  In new building construction.


(iii)  In accordance with a depreciation schedule not to exceed 15 years.


(3)  Electric distribution companies shall, with customer consent, make available direct meter access and electronic access to customer meter data to third parties, including electric generation suppliers and providers of conservation and load management services.


(4)  In no event shall lost or decreased revenues by an electric distribution company due to reduced electricity consumption or shifting energy demand be considered any of the following:


(i)  A cost of smart meter technology recoverable under a reconcilable automatic adjustment clause under section 1307(b), except that decreased revenues and reduced energy consumption may be reflected in the revenue and sales data used to calculate rates in a distribution rate base rate proceeding filed under section 1308 (relating to voluntary changes in rates).


(ii)  A recoverable cost.

* * *

(7)  An electric distribution company may recover reasonable and prudent costs of providing smart meter technology under paragraph (2)(ii) and (iii), as determined by the commission.  This paragraph includes annual depreciation and capital costs over the life of the smart meter technology and the cost of any system upgrades that the electric distribution company may require to enable the use of the smart meter technology which are incurred after the effective date of this paragraph, less operating and capital cost savings realized by the electric distribution company from the installation and use of the smart meter technology.  Smart meter technology shall be deemed to be a new service offered for the first time under section 2804(4)(vi).  An electric distribution company may recover smart meter technology costs:


(i)  through base rates, including a deferral for future base rate recovery of current basis with carrying charge as determined by the commission; or


(ii)  on a full and current basis through a reconcilable automatic adjustment clause under section 1307.


(g) Definition.—As used in this section, the term “smart meter technology” means technology, including metering technology and network communications technology capable of bidirectional communication, that records electricity usage on at least an hourly basis, including related electric distribution system upgrades to enable the technology.  The technology shall provide customers with direct access to and use of price and consumption information.  The technology shall also:

(1) Directly provide customers with information on their hourly consumption.


(2)  Enable time-of-use rates and real-time price programs.


(3)  Effectively support the automatic control of the customer’s electricity consumption by one or more of the following as selected by the customer:


(i)  the customer;


(ii) the customer’s utility; or


(iii) a third party engaged by the customer or the customer’s utility.
Pa. C.S. §§ 2807(f) and (g) (in pertinent part).



The Commission’s Implementation Order provides further detailed guidance for the SMIPs.  The Commission has granted the EDCs a grace period of up to 30 month following plan approval, during which time the EDC is not required to install a smart meter at a customer’s premises.  EDCs are required to install interval data capable meters upon customer request during this time.  The EDCs must include a schedule for meeting the following milestones during this 30-month grace period:  assessment of needs and technological solutions, selection of technologies and vendors, establishment of network designs, establishment of plans for training personnel, establishment of plans for installation, installation, testing and rollout of support equipment and software, establishment of plans to design, test and certify EDI transaction capability, and establishment of plans for installation of meters.  Implementation Order at 7-8.  The SMIP must include a plan for deployment of smart meters in new construction that is begun after the network grace period.  Implementation Order at 12.  Deployment of smart meters should be system-wide after fifteen years, with annual status reports.  Implementation Order at 14.  The FE SMIP includes all of the listed elements. 


The Commission directed that the EDC’s smart meter technology support the following capabilities:

1.
Bidirectional data communications capability.

2.
Remote disconnection and reconnection.

3.
Ability to provide 15-minute or shorter interval data to customers, EGSs, third-parties and the regional transmission organization (RTO) on a daily basis, consistent with the data availability, transfer and security standards adopted by the RTO.

4.
A minimum of hourly reads delivered at least once per day.

5.
On-board meter storage of meter data that complies with nationally recognized non-proprietary standards such as ANSI C12.19 and C12.22 tables.

6.
Open standards and protocols that comply with nationally recognized non-proprietary standards, such as IEEE 802.15.4.

7.
Ability to upgrade these minimum capabilities as technology advances and becomes economically feasible.
8.
Ability to monitor voltage at each meter and report data in a manner that allows EDC to react to the information.

9.
Remote programming capability.

10.
Communicate outages and restorations.

11.
Ability to support net metering of customer-generators.

12.
Support automatic load control by EDC, customer and third-parties, with customer consent.

13.
Support time-of-use and real-time pricing programs.

14.
Provide customer direct access to consumption and pricing information.  

Implementation Order at 1-17.

The FE SMIP


The FE SMIP appears in the record as Exhibit JEP-2, attached to the Joint Petition.  The Plan is described by the Companies as follows:
I. overview of smart meter Plan


As discussed by the Companies’ witnesses John E. Paganie and Robert A. Mills, the Companies have developed a single, comprehensive Plan that includes both a general long-term timeline based on information currently available and a more detailed short-term plan to be implemented during the 30-month grace period established by the Commission in its Implementation Order.  

A. Grace Period Plan


The Companies will utilize the first 24 months of the 30-month grace period (“Assessment Period”) to assess needs, select technology, secure vendors, train personnel, install and support test equipment and establish a detailed meter deployment schedule (Companies Stmt. 1, p. 6).  At the end of the Assessment Period, the Companies will submit to the Commission a supplement to the Plan (“Deployment Plan”) to set forth in detail the Companies’ plan for the full scale deployment of smart meters.  Id.

Before selecting the proper smart metering technologies, the Companies will perform a comprehensive and detailed needs and technology assessment (Joint Petition, ¶ 15).  The assessment will begin by evaluating the Companies’ service territory characteristics.  Id.  Due to the service territories’ diversity and differences, a one-size-fits-all approach may not be feasible.  Id.  The assessment will also evaluate potential vendors and equipment using all of the smart meter functional requirements set forth in the Implementation Order.  Id. ¶ 16. 


Vendor selection will be based on the results of the needs and technology assessments.  The Companies anticipate that the vendor and technology selection process will start in September, 2010 and continue for almost ten months.  Id. ¶ 17.  The Companies will next conduct an evaluation of the current legacy systems to assess network design.  Id. ¶ 18.  The network design task is expected to commence in January, 2011 and be completed before the end of 2013.  Id.  Employee skill sets will also be formally assessed by the Companies during the grace period.  Id. ¶ 19.


The Companies will perform a technical trial, which will involve the deployment and testing of 5,000 to 10,000 smart meters prior to December 31, 2013 (Companies Stmt. 2, pp. 8-11).  Following the proper testing of the selected technology, the Companies will commence the build-out of the necessary infrastructure with a minimum of an additional 60,000 meters expected to be installed in order to “de-bug” the system prior to full deployment.  Id.
B. System-Wide Deployment 


The system-wide deployment of smart meter technology will be included in the Companies’ supplemental Deployment Plan that will be submitted to the Commission within 24 months of the Smart Meter Plan being approved.  The Deployment Plan will include, among other things: (1) a detailed long-term timeline, with key milestones; (2) a smart meter solution; (3) the costs of such a solution, along with an assessment of benefits; (4) a network design solution; (5) a communications architecture design solution; (6) a training assessment and proposed curriculum; (7) a cost recovery forecast; (8) a transition plan including communications to employees and customers; and (9) a detailed tiered roll out plan (Companies Stmt. 1, p. 6).

C. Installation Of Smart Meters And Provision Of Interval Data In Advance Of System-Wide Deployment 


During the 30-month grace period, the Companies intend to continue to deploy MV-90 interval meters in response to requests by industrial or large commercial customers pursuant to the Implementation Order (Joint Petition, ¶ 22).  The Companies will assess various options for residential customer needs during the Plan review and approval process to select a meter technology that provides the requisite data as identified in the Implementation Order based on various criteria, including customer costs.  Id.


After the grace period and during the network system build-out, the Companies will provide smart meters based on customer requests and for all new construction.  Id. ¶ 23.  In order to obtain a smart meter during the post-grace period, the customer must agree to pay the incremental costs of installing the meter.  Id. ¶ 24.  The Companies will submit for review and approval by the Commission any incremental cost estimates at a later date, understanding that such approval must be granted before the expiration of the grace period.  Id.

D. Cost Recovery


As described by the Companies’ witness Raymond I. Parrish, the Companies propose to recover their smart meter technology costs through a reconcilable adjustment clause (the Smart Meter Technologies Charge or “SMT-C”) established under 66 Pa. C.S. § 1307 (Companies Stmt. 3, p. 3).  The SMT-C rates will be set forth in SMT-C Riders to be included in the tariff of each Company.  Id.  The rates resulting from the SMT-C Riders will be expressed and billed as a monthly customer charge and will be calculated and stated separately for the residential, commercial, and industrial customer classes.  Id.  When coupled with the reconciliation provisions included in the Riders, the SMT-C rates will provide full, equitable and timely cost recovery of actual Plan costs incurred by each Company.  Id. at 12.


The Companies are proposing that the SMT-C for each Company become effective for service rendered on or after April 1, 2010.  Id. at 5.  The initial rate will include administrative costs incurred to date plus the budget estimate for the initial 12 months of costs associated with the Assessment Period (Joint Petition, 
¶ 33).  Costs will be allocated to the Companies and to each customer class based on the number of metered customers.  Id.  The computation of the Companies’ initial SMT-C rates and tariff supplements to be effective April 1, 2010, through March 31, 2011, will be filed within 30 days of the Commission’s final order approving the Companies’ Plan.  Id. ¶ 34.  


FE MB at 3-6.


The SMIP is separated into an Assessment Period and a Deployment Period.  As the Companies point out, no party to this matter disagrees with the fundamental structure and composition of the SMIP, only to specifics.  Therefore, this Discussion is separated into issues and the other parties’ comments will be discussed where they are raised.  
1.  Deployment Timeframe


During the Assessment period, the SMIP proposes to study whether it would be beneficial to deploy smart meters more rapidly than the 15-year timeline shown in the Plan, consistent with the recommendation of OCA witness Brockway.  The SMIP has wide-scale deployment of smart meters to customers beginning in 2017 and deployment being completed by 2022.  However, 

The Companies will use the Assessment Period to, among other things, select a smart meter solution and develop a detailed, tiered roll-out plan.  The ultimate deployment timeframe will be determined based on the knowledge acquired and the decisions made during the Assessment Period, as well as the potential benefits to both customers and the Companies. . . . it is conceivable that a shorter timeline for full deployment may be adopted.

FE MB at 17.



DEP did not present a witness and indicates in its Brief that its primary interest is in the timeframe in which the smart meter network will be developed, the timeframe in which smart meters will be deployed system-wide, and the functions the proposed smart meters and infrastructure will perform and support.  


DEP avers that the FE SMIP does not comply with the time specifications of the Implementation Order:  


First Energy’s plan does not propose to complete the analysis of its current system until September 2010 (Plan at 9) or to “commence build out of necessary infrastructure: until April 2013 (Plan at 6), a full 6 months after the anticipated end of the grace period.  Id.  Indeed, network construction will not even be completed until March 2016.  Id.  Because the Installation Order clearly requires the network infrastructure to be in place at the end of the grace period so that fully functional meters can be deployed, the Commission should order First Energy to submit a revised plan that requires the installation of the necessary infrastructure within the grace period.

DEP MB at 9.  



The Companies respond:
In the absence of evidence that might support its position, DEP simply asserts in its Main Brief (pp. 8-9) that the Implementation Order requires the smart meter “network” to be installed and fully functional by the end of the grace period.  DEP is wrong on two counts.  First, it has misstated the legal effect of the Implementation Order, which cannot function as a pre-determination of the reasonableness of any aspect of the Company’s proposed Smart Meter Plan.  Second, DEP has misinterpreted the milestones set forth in the Implementation Order, which do not mandate full “network” build-out within the “grace period.”

As DEP concedes (Main Brief, pp. 9-10), although Section 2807(f) establishes a deadline for full deployment of smart meters (15 years), it does not establish any interim deadline for the installation of a smart meter “network.”  Additionally, and as DEP also acknowledges, the legislature could not possibly have intended that electric distribution companies (“EDCs”) should “have the necessary infrastructure in place to support smart meters . . . upon passage of the law or even 9 months thereafter” because it would be unrealistic to expect EDCs to design, acquire and construct those facilities within that time frame.  Accordingly, reviewing and approving EDCs’ plans for meeting the 15-year statutory deadline are functions that lie within the sound discretion of the Commission.

To help fulfill its statutory duty to review and approve individual smart meter plans, the Commission issued the Implementation Order to provide guidance on the elements EDCs’ plans should contain.  However, in issuing the Implementation Order, the Commission did not adhere to the formalities required to adopt a “regulation”
 and, as a consequence, that Order does not have the “force of law” that attends a regulation.  Pennsylvania Human Relations Commission v. Norristown Area School District, 473 Pa. 334, 350, 374 A.2d 671 (1977).  Rather, the Implementation Order, in addition to specifying filing dates and certain procedural requirements, announced the policy the Commission anticipated applying when it adjudicated individual smart meter plans after they were submitted for its approval by each EDC.
  In short, it was fully understood that binding Commission action would occur only after an EDC had submitted its smart meter plan and the Commission had completed an “adjudication” with respect to that plan.

DEP is simply wrong in assuming that the Implementation Order established pre-determined outcomes for how and when network infrastructure should be installed.  The Implementation Order cannot lawfully foreclose the Commission from considering and approving the Companies’ proposal to use the grace period to assess its needs and develop a detailed Deployment Plan.  Indeed, DEP’s approach would accord the Implementation Order a status equal to that of either a regulation or a “final” order adopted after full adjudication.  It is neither.  In fact, the Commission reached the same conclusion in delineating the legal effect of similar orders issued to implement Chapter 14 of the Public Utility Code after the Responsible Utility Customer Protection Act (Act 201 of 2004) was enacted:

Since the Implementation Orders are not adjudications, they should not be construed to have created “binding norms” that have the force of law.  If they are so interpreted, then the Implementation Orders would be illegal because they are in the nature of unpromulgated regulations.  See, e.g., Pa. Human Relations Commission v. Norristown Area School District., 374 A.2d 671, 679 (Pa. 1977), Hardiman v. Commonwealth, Department of Public Welfare, 550 A.2d 590 (Pa. Comwlth. 1988). 

A statement of policy is defined in the Commonwealth Documents Law as:

any document, except an adjudication or a regulation, promulgated by an agency which sets forth substantive or procedural personal or property rights, privileges, immunities, duties, liabilities or obligations of the public or any part thereof, and includes, without limiting the generality of the foregoing, any document interpreting or implementing any statute enforced or administered by such agency.  

45 Pa. C.S. §501 (“Statement of Policy”) (Emphasis added).  These Implementation Orders fit within this definition.  Accordingly, the Commission agrees with the argument of the PGW that the Implementation Orders at issue constitute policy statements setting forth how the Commission intends to interpret Chapter 14 in future adjudications and rulemakings.
Chapter 14 Implementation – Declaratory Order, Docket No. M-00041802F0002, 2005 Pa. PUC LEXIS 20 at *19-20 (November 21, 2005) (footnotes omitted).

Furthermore, and contrary to DEP’s contentions, the Implementation Order does not purport to require EDCs to complete their smart meter network installation by the end of the grace period.  To the contrary, the Commission’s delineation of what it expects EDCs to accomplish during the “grace period” is identical to what the Companies propose to do during the Assessment Period, as is evident by comparing the relevant portion of the Implementation Order and the direct testimony of Mr. Paganie describing the Companies’ Plan:

Therefore, the Commission has established a period of up to 30 months for each EDC to assess its needs, select technology, secure vendors, train personnel, install and test support equipment and establish a detailed meter deployment schedule consistent with the statutory requirements.

Implementation Order, p. 9.

During this grace period, the Companies will assess their needs, select the necessary technology, secure vendors, train personnel, install and test support equipment and establish a detailed meter deployment schedule consistent with the statutory requirements . . .

Companies’ Stmt. 1, p. 6.

In summary, the deployment timeframe proposed in the Companies’ Smart Meter Plan is reasonable, complies with statutory requirements, conforms to the Commission’s expectations as set forth in the Implementation Order and, therefore, should be approved.

FE RB at 4-7.



The Companies’ characterization of the Implementation Order is accurate.  It acts as a policy to provide guidelines to the EDCs regarding the Commission’s expectations of the individual smart meter implementation plans.  It aids in the SMIP preparation by telling the EDCs that the specifics listed therein will be those used to determine whether the SMIP will be considered to be adequate.  In the absence of duly promulgated regulations, which were simply not practical given the time constraints in Act 129, the Implementation Order serves to provide more detailed and specific timing for the actions required by the statute.  DEP’s claims are misplaced.


Given the fact that the FE Companies are starting smart meter deployment at the very beginning, having no system-wide network in place, the proposed use of the grace period is reasonable.  
2.  Security, Privacy and Data Access



OCA points out:

Deploying smart meters is not simply a task of replacing hardware that is outside of a home or business and then continuing with business as usual.  New or heightened challenges will be faced in many areas.  
By way of example, the deployment of smart meters provides new challenges regarding security of the system and the privacy of customer information.  See generally OCA Stmt. 2 at 13-19.  The identification and design of a secure and protected system will be a major challenge.  As the Commission is aware, cyber-security is a growing concern.  With access to data by the utility and third parties, diverse communications systems such as in-home networks, internet connections, radio communications and the utility backbone communication infrastructure, the potential for unauthorized access of critical systems and information is a major concern.  Standards and systems that provide a secure platform are still under development nationwide, but firm and comprehensive solutions have not been fully developed or deployed in a large scale.  See generally OCA Stmt. 2 at 15-19. 

OCA witness Brockway testified that industry groups are meeting with government facilitation in an attempt to establish common standards in key areas, which include cyber-security
, interoperability
 and consumer privacy protection.  See OCA Stmt. 2 at 13.  Ms. Brockway described these efforts as follows:

Under the Energy Independence and Security Act (EISA) of 2007, the National Institute of Standards and Technology (NIST) is taking the lead in promoting comprehensive standards in the area of interoperability. As part of this effort, NIST convened the Cyber Security Coordinating Task Group, and is promoting the development and implementation of associated cyber security standards.  As yet, it is not possible to be sure when NIST and the entities developing the standards themselves (i.e. IEEE, NERC) will be able to complete their work.  NIST has issued a “roadmap” for the work needed to get from here to standards (the draft NIST Framework and Roadmap for Smart Grid Interoperability Standards on September 24, 2009)(Roadmap), and has set timing goals for release of standards in the most important topic areas by the end of 2010.  The roadmap itself, however, is not a set of standards, and the timing goals for standard release are very ambitious.
See OCA Stmt. 2 at 15. (Footnote omitted).  Ms. Brockway outlines the obstacles and limitations on NIST’s timing and goals for release of industry standards and quotes Commerce Secretary Locke, who opines: “[The Roadmap] presents a high-level conceptual model to ensure that everyone is on the same page before moving forward to develop more detailed, formal Smart Grid architectures.”  See OCA Stmt. 2 at 17.

However, there are currently some standards in place for utilities to follow to minimize threats to the cyber-security of the Smart Grid, assure customer control of personally identifying information and assure the smooth interoperability of the Grid’s various parts.  Ms. Brockway provides the example that the ZigBee® protocol is becoming the standard for communications within a home area network.  See OCA Stmt. 2 at 17.


Given the timetable for developing industry-wide standards for cyber-security, interoperability and customer privacy protection, there is risk that rolling out smart meter technology too soon could create additional costs for EDCs.  See OCA Stmt. 2 at 18.  For instance, if the currently available technologies are rolled out immediately by an EDC and later prove incompatible with the standards ultimately adopted, the EDC will incur the duplicative costs of rolling out additional, compatible smart meters.  Hence, OCA witness Brockway testified:

The Companies have taken a prudent course in the timetable of their SMI planning and deployment. It will be prudent to use the grace period to see if the national standards are developed in time to be incorporated into smart metering planning and deployment before major investments must be made.
See OCA Stmt. 2 at 19.  Specifically, OCA witness Brockway recommends:

Before technology and program selection, the Companies should assure themselves that necessary technical standards are in place to include in their Deployment Plan, including standards and enforcement mechanisms to ensure adequate security and protect consumer privacy.
See OCA Stmt. 2 at 3.

OCA MB at 12-15.



The Companies agree to use the Assessment Period to monitor the development of relevant industry standards and incorporate adequate consumer protections before moving forward with deployment.  FE Stmt. 2-R at 2; FE RB at 18.  This is a reasonable approach to the implementation of smart meters and will be approved.
3.  Third Party Access



The Companies explain that the smart meters they intend to deploy will comply fully with the functionality requirements of Section 2807(g) and will include all optional functionalities identified in the Implementation Order that the Companies’ assessment determines to be cost justified.  



Constellation argues that the Companies’ SMIP fails to comply with the Implementation Order, which directs that smart meter technology must support a variety of factors, including:

3.
Ability to provide 15-minute or shorter interval data to customers, EGSs, third-parties and the regional transmission organization (RTO) on a daily basis, consistent with the data availability, transfer and security standards adopted by the RTO.

4.
A minimum of hourly reads delivered at least once per day.

Implementation Order at 16.



Constellation asks that the Commission affirm that the minimum capabilities outlined in the Implementation Order are required aspects of a smart meter plan:

It seems clear, then, that at a minimum the Implementation Order requires that FirstEnergy-Pennsylvania’s Smart Meter Plan provide for the implementation of Smart Meters that “provide 15 minute . . . interval data . . . on a daily basis,” as noted above.  Despite this language, FirstEnergy-Pennsylvania seems to suggest that meters with these capabilities will not necessarily be made available to all customers.

On the issue of availability of 15-minute interval data, updated daily, FirstEnergy-Pennsylvania witness Mills explains that:

With respect to the additional functionalities identified in the Implementation Order, the Companies will perform cost-benefit analyses during the Assessment Period to determine whether their inclusion is appropriate.  The ability to provide 15 minute interval data, updated daily, is one of the additional functionalities that the Companies will analyze during the Assessment Period.

Constellation MB at 9.


Constellation sees the capabilities listed on page 16 of the Implementation Order as specific requirements.  The Commission stated:

The Commission believes that the smart meter capability requirements set out in Act 129 are minimal requirements.  The Commission also recognizes that smart meter technology can support more than demand response and pricing programs.  Smart meters have the ability to support maintenance and repair functions, theft detection, system security, consumer assistance programs, customer generator net metering, and other programs that increase an EDC’s efficiencies and reduce operating costs.  Therefore, the Commission directs that a covered EDC’s smart meter technology must support the following capabilities. . .
Implementation Order at 16.



Undoubtedly, the Commission seeks to encourage the inclusion of each of the listed capabilities.  However, as an acknowledgement that not every possible capability will be worth the cost incurred for including it, the Commission also stated:


While the Commission believes that all of the above-listed capabilities will further facilitate the consumer’s ability to intelligently control their electric use and costs, we are cognizant that the costs of some of these added capabilities may exceed any benefit they may provide.  Therefore, the Commission reserves the authority to waive the requirement for any of the Commission imposed requirements as described in Section E.1 below.  This waiver authority does not extend to the minimum requirements delineated in 66 Pa. C.S. § 2806(g).
Implementation Order at 17.



This is a clear recognition that a cost-benefit analysis may be used to eliminate a listed capability.  However, the Companies should strive to include the capabilities unless inclusion is cost-prohibitive, and the capabilities listed in the statute must be included.  This means that the Companies must include bidirectional communication, recording of electricity usage on at least an hourly basis, including related electric distribution system upgrades to enable the technology, and that the technology shall provide customers with direct access to and use of price and consumption information.  The technology must directly provide customers with information on their hourly consumption.  66 Pa. C.S. §2807(g).


The Companies argue that it is premature for the Companies to commit to providing those functionalities before they have been analyzed on the basis of the criteria specified by the Commission.  FE MB at 18-19.


Constellation argues that “The Implementation Order specifically requires that Smart Meter technology implemented by an EDC must include as a minimum requirement the ability to provide 15-minute interval data on a daily basis, [Implementation Order at 16-17,] and further requires that Smart Meters should be able to upgrade these minimum capabilities if it is technologically and economically feasible.”  The Companies recognize the requirements of the Implementation Order and plan to comply with them.  FE RB at 10.  The Companies will provide 15-minute interval data on a daily basis.  Implementation Order at 16.  


Constellation also expresses concern that the Companies provide information to potential and winning default service bidders.  Constellation MB at 14.  The Companies respond that the annual reporting already required by the Implementation Order is sufficient to keep potential and winning default service bidders fully apprised of the progress being made on SMIP implementation.  FE RB at 20.


The Companies’ SMIP is reasonable insofar as it intends to comply with the Implementation Order’s desire to have the listing on pages 16 and 17 included in the smart meter technology.  The Companies are cautioned that failure to include these capabilities needs to be supported by substantial and convincing evidence dictating their exclusion.
4.  Remote Disconnection, Prepaid Metering and Service Limiters


The OCA identified consumer protection issues raised by smart meter implementation:

Smart meters can be used to introduce three practices, each of which pose risks to certain customers of unnecessary or unfair disconnections.  First, as noted, smart meters can be installed with modules that permit the utility to disconnect the power to a customer’s house remotely, by flicking a switch at the utility’ offices, without sending a technician to disconnect the meter.  Second, smart metering provides a relatively inexpensive foundation for implementing pre-payment metering.  Third, smart metering provides a relatively inexpensive foundation for implementing service limiters.  All three of these practices, if implemented, threaten residential consumers with unfair and unnecessary service disconnection.  OCA Stmt. 2 at 19.
OCA MB at 15.



The Companies agree that, in accordance with the Implementation Order, prepaid metering and service limiters will be addressed in a separate docket.  Additionally, because remote disconnection is one of the optional functionalities that the Implementation Order requires electric utilities to study, the Companies will analyze the costs and benefits of the remote disconnection function during the Assessment Period and, as Ms. Brockway recommended, will consider all limitations on the use of remote disconnection that the Commission currently or hereafter imposes.  The Companies will provide their results when filing the Deployment Plan.  FE Stmt. 2-R at 5-6; FE MB at 20.  
5.  Impact On Low-Income and “Vulnerable” Customers


OCA witness Brockway expressed concern about the impact of smart metering on low-income and “vulnerable” customers (low-income, customers with disabilities, the elderly and others who cannot afford bill increases but may not enjoy many of the benefits of smart meter implementation).  She recommends:

The Companies should particularly assess the impacts of their proposed SMIP on vulnerable customers.  Working with community groups, the Company should identify to what extent their customers are low-income, low-use, medically challenged, or otherwise at risk, and develop plans to mitigate the risks to such customers of smart metering costs, including consideration of smart metering technologies, price and program designs, and equipment specification.  This assessment should include a granular analysis of load shapes and usage characteristics of a sample of identified vulnerable customers before the end of the grace period to ensure sufficient reliable data and understanding of the needs of these customers.  OCA Stmt. 2 at 3-4; OCA MB at 18.



The Companies point out that the Act requires deployment of smart meters to all customers, and this does not exclude low-income and vulnerable customers. The Companies state that they each have customer assistance and universal service programs.  FE MB at 22.  In addition, the Companies intend to provide low-income and other customers with information and other educational tools to make them aware of the ways smart meters can assist in managing electric bills and usage.  FE RB at 12.  While the OCA makes several salient points regarding the practical use of smart meters
, the Act does not make any distinction and must be administered across the board.  


The Companies admit that there is a need for appropriate information to enable customers to understand smart meter functionalities and the potential options for energy efficiencies and conservation that smart meters will enable.  Additionally, the Companies currently have Customer Assistance Programs in place to assist low-income customers that, together with federal and state assistance, will mitigate the impact on low-income customers of any smart meter-related rate increases.  If any party believes that additional forms of customer assistance may be necessary, those issues should be addressed in proceedings to revise the Companies’ Universal Services Programs, where the full range of customer affordability issues can be considered.  FE MB at 22.



While I recognize the merit in the OCA’s argument, there is no exception or accommodation for low-income or otherwise vulnerable customers in either the Act or the Implementation Order.  Special needs due to higher bills, which are inevitable in providing for payment for this legislatively mandated program, will be addressed through traditional means, i.e., customer assistance programs.  This portion of the Companies’ SMIP is reasonable and will be approved.
B.  Cost Recovery



Each EDC may recover its costs according to the statute:
(7)  An electric distribution company may recover reasonable and prudent costs of providing smart meter technology under paragraph (2)(ii) and (iii), as determined by the commission.  This paragraph includes annual depreciation and capital costs over the life of the smart meter technology and the cost of any system upgrades that the electric distribution company may require to enable the use of the smart meter technology which are incurred after the effective date of this paragraph, less operating and capital cost savings realized by the electric distribution company from the installation and use of the smart meter technology.  Smart meter technology shall be deemed to be a new service offered for the first time under section 2804(4)(vi).  An electric distribution company may recover smart meter technology costs:


(i)  through base rates, including a deferral for future base rate recovery of current basis with carrying charge as determined by the commission; or


(ii)  on a full and current basis through a reconcilable automatic adjustment clause under section 1307.

66 Pa. C.S. § 2807(7).


The Companies propose to recover their smart meter technology costs through a reconcilable adjustment clause – the SMT-C – established under 66 Pa. C.S. § 1307 (Companies Stmt. 3, p. 3).  The SMT-C rates will be set forth in SMT-C Riders to be included in the tariff of each Company.  The SMT-C, as proposed by the Companies, consists of the following principal elements:

1. The SMT-C will be expressed as a monthly customer charge.

2. The SMT-C will be billed to all metered customer accounts eligible for the installation of smart meters and will be non-bypassable.

3. The SMT-C will be calculated separately for the residential, commercial and industrial customer classes.  (The rate schedules that comprise each class are set forth in the proposed SMT-C Rider for each Company.  See Companies Stmt. 3, p. 3).

4. The cost to procure and install smart meters will be directly assigned to each customer class.  All other costs, which cannot be directly assigned (i.e., “common” costs) will be allocated among customer classes based on the number of customers in each class.

5. The SMT-C Riders will become effective for service rendered on and after April 1, 2010, and the initial SMT-C will be in effect for the period from April 1, 2010 to March 31, 2011.  The initial SMT-C rates and supporting calculation will be filed within 30 days of the Commission’s entry of a final Order approving the Companies’ Smart Meter Plan.

6. After the initial SMT-C, subsequent proposed SMT-C rates and accompanying information will be filed by March 1 of each year to become effective on April 1 of the same year and remain in effect for 12 months.  Accordingly, the SMT-C Computation Year will be the 12 months beginning on April 1 and ending March 31 of the following year.  The SMT-C Reconciliation Year will be the 12 months ending January 31 immediately preceding the Computation Year.  Interim adjustments to the SMT-C will be permitted to avoid large anticipated over or under-collections.

7. Subject to the Commission’s review for prudence and reasonableness, the SMT-C will recover two categories of smart meter technology costs: (a) start up costs incurred by the Companies prior to April 1, 2010, which will be amortized over the 12 months ending March 31, 2011 with interest, based on the legal rate, on the unamortized balance; (b) all of the smart meter technology costs the Companies will incur during the Computation Year, consisting of both capital costs (pre-tax return and depreciation) on smart meter capital expenditures and operating and maintenance expenses including an allocated portion of indirect costs.

8. The return on smart meter capital expenditures will be calculated for all three Companies using: (a) the normalized capital structures of 51% long-term debt and 49% common equity that were approved by the Commission’s January 11, 2007 final Order in Met-Ed’s and Penelec’s most recent base rate cases at Docket Nos. R-00061366 and R-00061367; (b) the Companies’ actual weighted average long-term debt cost rate shown in each Company’s most recent calendar year Financial Report filed with the Commission; and (c) the common equity return rate of 10.1% approved by the Commission for Met-Ed and Penelec in their most recent base rate cases.

9. The SMT-C will be fully reconcilable.  Interest on over and under-collections will accrue at the legal rate set forth in 41 P.S. § 202 (currently 6.0%).

No party contests the Companies’ right to employ a fully reconcilable adjustment clause to recover their smart meter technology costs. 
FE MB at 22-24.


The parties are not in agreement regarding cost recovery.
1. Cost Of Capital



The Companies’ plan for cost recovery is reasonable and prudent on its face.
The Companies have recommended that their “weighted cost of capital” be determined as follows: (1) utilize the most recent calendar year’s cost of long-term debt as reported to the Commission in their quarterly earnings reports; and (2) employ the capital structure ratios (51% long-term debt and 49% common equity) and cost of equity (10.1%) adopted by the Commission in Met-Ed’s and Penelec’s last distribution base rate cases at Docket Nos. R-00061366 and R-00061367, respectively, until updated capital structure and equity cost rate findings are made in a future Met-Ed, Penelec or Penn Power base rate proceeding (Companies Stmt. 3, pp. 8-9).

FE MB at 24.



The OCA accepts use of the presently authorized rate of return as a starting point but would substitute a generic equity cost rate to be developed by the Commission’s Bureau of Fixed Utility Services (“FUS”) for the 10.1% return rate when, in the Commission’s judgment, that rate is “no longer representative of current conditions”  (OCA Stmt. 1, p. 17).  The OTS recommends alternatives.

a. Capital Structure Ratios


OTS proposes an alternate method for determining the proportions of capital and cost rates for each type of capital:

The rate of return is calculated by determining the proportions of capital and cost rates for each type of capital.  Therefore, in order to calculate the rate of return, it is first necessary to determine the capital structure, which is the proportion of long term debt, preferred stock and common equity. (OTS Stmt. 1 at 12) OTS recommends that the Commission use a representative capital structure for all EDCs in the recovery of smart meter costs that is based upon a Commission established barometer group used for the Quarterly Earnings Report. 
(OTS Stmt. 1 at 17)..OTS MB at 14.



OTS believes that a representative capital structure instead of the actual capital structure is important for two reasons:  (1) it will be based on the same barometer group that will be used to determine the appropriate cost rate of common equity, and thus match the financial risk associated with the corresponding cost rate of common equity, and (2) since some electric companies have capital structures that are not representative of the industry norm, using a representative capital structure will not advantage or disadvantage any EDC or its ratepayers.  OTS MB at 14-15.


OCA agrees that the Companies’ proposal to use a common equity rate of 10.1% when computing the weighted average monthly return, based on the Commission’s approval of this return on equity in Med-Ed and Penelec’s last base rate proceeding is a reasonable starting point.  However, OCA states that this may not properly reflect the cost of capital over time.  OCA recommends that an alternative mechanism be developed in order to prevent the Companies’ return on equity component from becoming stale.  “Such a procedure has been in place for water utilities recovering costs related to distribution system improvement projects in between base rate proceedings.  See 66 Pa. C.S. § 1707(g); Petition of Pennsylvania-American Water Company for Approval to Implement a Tariff Supplement Establishing a Distribution System Improvement Charge, Docket No. P-00961031 (Order entered August 16, 1996)(Attachment A, “Sample Tariff Language” at 4).  The OCA submits that it may be appropriate to adjust the Companies’ ROE in a future proceeding accordingly.”  OCA MB at 37. 



The Companies disagree:

The Commission publishes, on a quarterly basis, a document entitled “Report on the Quarterly Earnings of Jurisdictional Utilities” that is prepared by the FUS.  In addition to summarizing authorized and achieved returns for electric, natural gas and water utilities, the Quarterly Report also presents, in Attachment D, “market indicated common equity cost rate ranges” for each of the three utility types.  In developing equity cost rate ranges for electric companies, the FUS performs various analyses using the Discounted Cash Flow (“DCF”) and Capital Asset Pricing Model (“CAPM”) methods and data for a barometer group of six companies (Alliant Energy, Consolidated Edison, Northeast Utilities, NSTAR, Pepco Holdings and Southern Company).  Thus, in its most recent report, a copy of which was made part of the record as Companies Exhibit RIP-4, the FUS derived an overall DCF value of 11.29%, an overall CAPM value of 6.34% and an indicated equity cost rate range of 7.44% - 10.19%. 

For purposes of determining a “weighted cost of capital” to be used in calculating the Companies’ SMT-Cs, OTS witness Morrissey has proposed that the FUS publish in its Quarterly Report a “representative capital structure” for electric utilities, using data from the same barometer group for which it computes an indicated equity cost rate range (OTS Stmt. 1, p. 17).  According to Ms. Morrissey, the use of a generic “representative capital structure” is appropriate for two reasons: (1) it would match up with her proposed use of a “representative cost of equity” (i.e., a point value in addition to the range of values currently presented); and (2) she believes that all jurisdictional electric companies subject to Act 129’s smart meter provisions should be put on “more equal ground” (Id., p. 17). 

As a preliminary matter, it must be emphasized that neither the selection of barometer group companies nor the calculation of “market indicated common equity cost rate ranges” has been exposed to the rigors of discovery, cross-examination or briefing as to reasonableness, as would occur in a base rate proceeding and, in fact, did occur in Met-Ed’s and Penelec’s last base rate proceedings.  Indeed, the Quarterly Reports prepared by the FUS and released by the Commission contain the following explicit disclaimer:

This report does not represent the views of the Pennsylvania Public Utility Commission or of any individual Commissioner or Commissioners.  Selection of the information contained in this report was based solely upon the judgment made by staff of the Bureau of Fixed Utility Services.  The calculation of market-derived returns on equity and the presentation of utility earnings data and related adjustments represent only the Bureau’s interpretation of available data, and the Bureau makes no recommendation with regard to the use of the data.

Ms. Morrissey therefore overstates the case when she characterizes the six companies in the Quarterly Report as “the Commission’s established barometer group”  (OTS Stmt. 1, p. 15).

In addition, there is no basis for concluding that the capital structure ratios of the individual members of Ms. Morrissey’s preferred FUS barometer group are any more “representative of industry norms”  (OTS Stmt. 1, p. 17) than those adopted in the last Met-Ed and Penelec rate cases.  As can be seen from the individual Value Line sheets that Ms. Morrissey apparently utilized to calculate the barometer group average appearing in OTS Exhibit 1-SR, Schedule 1 (page 2 of 2), long-term debt ratios for 2009 range from 35% (Alliant Energy) to 59% (Northeast Utilities) (Companies Exhibit RIP-5).  Given that disparity, the Companies’ proposed 51% long-term debt ratio is eminently reasonable.

Nor is there any merit to Ms. Morrissey’s contention that all EDCs need to be placed on “more equal ground.”  As Mr. Parrish pointed out  (Companies Stmt. 3-R, p. 9), each EDC is unique and each has approached the smart meter procurement and installation process in its own way.  Some (e.g., West Penn Power Company d/b/a Allegheny Power) did not invest heavily in automatic meter reading equipment in the past, while others (e.g., PPL Electric Utilities Corporation) believe that their existing systems, for the most part, satisfy Act 129’s smart meter requirements.  In short, each EDC faces different challenges in terms of needed capital investment and/or operational improvements.  Consequently, there is no common or “equal ground.”

Most importantly, and as noted previously, the Commission’s Implementation Order makes it clear that the return component to be utilized must be based on “the EDC’s weighted cost of capital,” not some purported industry average.  By attributing to each EDC the same generic “representative capital structure,” Ms. Morrissey would ensure that some companies under-recover their capital costs while other companies over-recover theirs.  Her capital structure proposal is contrary to Act 129 and the Commission’s Implementation Order and should, therefore, be rejected.

FE MB at 25-27.



The weighted cost of capital is meant to be EDC-specific, and therefore, the Companies’ proposal in the SMIP is reasonable, and the OTS proposal is not adopted for the reasons given above.
b. Cost Rates of Senior Securities


The Companies state:
As noted by Ms. Morrissey in her surrebuttal testimony (OTS Stmt. 1-SR, p. 9), the Companies and the OTS agree that the cost rates of long-term debt and preferred stock should be derived from the Companies’ quarterly earnings reports filed with the Commission.  The principal difference between the parties is that the Companies would update and adjust their SMT-Cs annually, while Ms. Morrissey recommends quarterly updating.  For the reasons discussed in Section IV.B.2, infra, the Commission should approve the Companies’ annual adjustment proposal.

One other comment requires a brief response.  At page 14 of her direct testimony (OTS Stmt. 1), Ms. Morrissey, for reasons that are never explained, recommends that the cost rates of debt and preferred stock “be blended proportionately to determine a composite cost rate for the fixed rate portion of the capital structure.”  The Companies, at present, have no preferred stock outstanding.  While this fact alone should be sufficient to reject Ms. Morrissey’s suggestion, to the best of the Companies’ knowledge, the Commission has never “blended” debt and preferred stock cost rates.  Nor would it make sense to do so for the simple reason that one (the preferred stock cost rate) needs to be grossed up to produce a pre-tax return rate while the other (the long-term debt cost rate) does not.

FE MB at 27-28.



The OTS recommendations regarding blending cost rates are rejected for the reasons given by the Companies, and the Companies’ annual adjustment proposal is approved. 

c. Common Equity Cost Rate


In recommending disposition of the cost of common equity, the differences

between the Companies and the OTS are similar to their disagreement over the appropriate capital structure ratios to be utilized.  The Companies propose to use Company-specific data  in this instance, the Commission’s most recent equity cost rate finding for Met-Ed and Penelec  while the OTS would opt for a generic equity cost rate calculation.  
The Companies respectfully submit that their currently authorized 10.1% equity return rate, which was determined only after extensive investigation and debate, is a far better proxy for their current cost of equity than a “generic” figure derived from data for barometer group companies that may or may not share the same business risks as the Companies.  For example, at least two members of the FUS electric barometer group (Alliant Energy and the Southern Company) operate in States that, unlike Pennsylvania, have not unbundled the generation function.

In her direct testimony (OTS Stmt. 1, p. 16), Ms. Morrissey sought to defend her recommended use of a “generic” equity return rate on the grounds that it was “an established Commission procedure that has been successfully applied to the Distribution System Improvement Charge (“DSIC”) for the water industry.”  That, however, is not entirely correct.  In fact, in its Order approving the implementation of the DSIC mechanism, the Commission directed water utilities to use the equity return rate approved in their last fully-litigated base rate proceeding and to resort to the “generic” FUS determination only where more than two years had passed since that rate decision was made.  See Petition of Pennsylvania-American Water Company, 1996 Pa. PUC LEXIS 182 (Order at Docket No. P-00961031 entered August 26, 1996).  Unlike electric utilities, many water utilities file base rate cases on a two-year cycle, thus allowing them to go for extended periods without having to utilize the FUS “generic” return rate in their DSIC calculations.

As noted previously, the Commission’s Implementation Order makes it clear that each EDC is entitled to recover its own capital costs and, for that reason, the Companies’ proposed use of a Met-Ed and Penelec-specific equity cost rate finding should be approved.  However, if the Commission were to consider the use of a “generic” equity cost rate for smart meter cost recovery purposes, it should do so in the context of an industry-wide rulemaking proceeding where all interested parties can weigh in on the process to be employed in deriving the “generic” rate.

As should be evident from the data published in the Quarterly Reports, markedly different results can be produced depending upon various criteria, such as the barometer group companies selected, the choice of equity costing methods, and the determination of an appropriate DCF growth rate.  For example, the FUS’ overall CAPM finding (6.34%) is, inexplicably, nearly 500 basis points lower than its overall DCF finding (11.29%) (Companies Exhibit RIP-4, p. 12).  Similarly, the FUS’ current DCF estimate for electric companies is 90 basis points higher than for water companies, but its CAPM estimate for electric companies is 74 basis points lower than for water companies. Id.  Stated simply, with well over a billion dollars of mandated smart meter investment at issue, state-wide, the determination of a “generic” equity cost rate must not be made in a vacuum without all parties having an opportunity to be heard.



There appears to be no persuasive precedent for the use of the barometer group, used by FUS in its Quarterly Earnings Reports to calculate the Companies’ cost of common equity.  Therefore, the reasons enumerated by the Companies, I find that the Companies’ proposal is reasonable. 

2. SMT-C Filing And Reconciliation Dates And Adjustment Periods

As previously explained, the Companies propose the following milestone dates and deadlines for SMT-C filings after the initial SMT-C rates become effective:

January 31
End of the 12-month SMT-C Reconciliation Year

March 1
Filing date for (1) the statement of reconciliation of SMT-C revenues and costs for the Reconciliation Year and (2) the SMT-C rates to become effective on April 1 and accompanying information.

April 1
Beginning of 12-month SMT-C Computational Year and effective date of the proposed SMT-C rates subject to the Commission’s review of the Companies’ reconciliation statements and public hearings thereon, as required by 66 Pa. C.S. § 1307(e), and subsequent audits, as provided in 66 Pa. C.S. § 1307(d).


OTS witness Morrissey disagreed with the Companies’ proposed timeline and has proposed an alternative.  Specifically, she proposes that (1) the Computation Year should be a calendar year; and (2) the Reconciliation Year should be the 12 months ending six months prior to the beginning of the Computation Year.  Accordingly, she proposed the following timeline for filing, approval and effectiveness of SMT-C rates:



June 30
End of the 12-month SMT-C Reconciliation Year

August 1
Filing date for (1) the statement of reconciliation of SMT-C revenues and costs for the Reconciliation Year and (2) the SMT-C rates to become effective on January 1 and accompanying information.

October 1
Date by which the Commission would hold a hearing on the Companies’ reconciliation statements under 66 Pa. C.S. § 1307(e).

December 1
Date by which the Commission would enter an order on the Companies’ reconciliation statements and direct a recoupment or refund of under or over-collections.
January 1
Beginning of 12-month SMT-C Computational Year and effective date of the Companies’ proposed SMT-C rates.

The Companies oppose Ms. Morrissey’s recommended revisions to the SMT-C Computation Year, Reconciliation Year and timeline. Her proposal would introduce a six-month delay (i.e., June to January) in incorporating over or under-collections in the SMT-C calculation.  That delay is unnecessary and, in fact, is four months longer than the interval between the reconciliation year and computation year for existing Section 1307 adjustment clauses (Companies Stmt. 3-R, p. 6).  

Contrary to Ms. Morrissey’s contentions, the delay in reflecting over or under-collections inherent in her proposal is not needed to provide adequate review of Reconciliation Year data because (1) smart meter technology costs will be incurred, in large part, pursuant to a Smart Meter Plan that has been reviewed and approved by the Commission; and (2) the SMT-C, as proposed by the Company, will go into effect on April 1 subject to subsequent review under the reconciliation, review and hearing requirements of Section 1307(e) (Companies Stmt. 3, p. 6).  As to the latter point, the six month delay built into Ms. Morrissey’s proposal reflects her attempt to squeeze the entire Section 1307(e) review and hearing process into the interval between the end of the Reconciliation Year and the beginning of the Computation Year.  That approach is not required by Section 1307(e) nor is it practical.  As evidenced by the way other Section 1307 automatic adjustment clauses operate and have operated, the Commission’s review and a public hearing can lawfully occur after a new Section 1307 charge becomes effective.
  And, in that way, the Commission and all affected stakeholders would be assured sufficient time to review the Companies’ reconciliation statements and other supporting data.
  FE MB at 30-32.



OTS admits in its Main Brief that the Companies have complied with the requirement that the tariff mechanism be subject to annual review and reconciliation, updating the cost recovery rate annually.  However, OTS believes that the rates should be adjusted quarterly to minimize the impact of projection errors.  OTS MB at 12.  OTS compares this recommendation to the distribution system improvement charge mechanism currently used in water cases.  


The Companies respond by stating that neither Section 2807(f)(7) nor the Commission’s Implementation Order requires quarterly updates or quarterly adjustments under a Section 1307 smart meter cost recovery clause, and there is no justification for the added time, resources and costs that the Companies, other parties and the Commission would have to dedicate to filing and reviewing quarterly updates.  Significant variances in smart meter costs from quarter to quarter are not anticipated, and the Companies’ SMT-C Riders authorize interim 
adjustments to avoid or preempt material over or under-collection of recoverable costs.  

FE Stmt. 3-R at 7; FE MB at 28-33.



The Companies’ Plan is both consistent with the statute and Implementation Order and reasonable.  OTS’ position is unpersuasive.  Each EDC is developing and implementing an SMIP that is specific to it, and the timetables of the EDCs do not need to match.  In addition, there is no reason to require FE ratepayers to foot the bill for quarterly reporting costs nor is there cause to delay the interval between the reconciliation year and computation year for existing Section 1307 adjustment clauses.  The Companies have sustained their burden of proving that this aspect of the SMIP is reasonable, and their proposal will be approved.
3. Interest On Over and Under-Collections


There is a dispute among the parties regarding the proper interest rate to apply to over and under collections.  The Companies state that their proposal provides for interest on net over and under-collections at the legal rate set forth in 41 P.S. § 202 (6.0%).  OTS, however, proposed that (1) interest should be calculated at the maximum lawful rate of interest for residential mortgages published monthly in the Pennsylvania Bulletin
; and (2) interest should be paid to customers on net over-collections, but the Companies would not be entitled to recover interest on net under-collections
 (OTS Stmt. 1, pp. 20-27).



The Companies point out that the maximum lawful rate for residential mortgages is out of synch with recent Commission decisions on Section 1307 cost recovery mechanisms for EDCs.  For the Companies’ Universal Service Cost Riders and Met-Ed’s and Penelec’s Transmission Service Charge Riders
 and Default Service Charge Riders,
 a monthly interest rate based on the annual rate specified in 41 P.S. § 202 has been determined appropriate.  There is no basis for departing from this rate in this case.  FE MB at 34.  In addition:
Ms. Morrissey’s proposal for asymmetrical accrual and payment of interest is inequitable and should also be rejected.  Ms. Morrissey offered two purported justifications for treating interest owed to the Company differently from interest owned to customers, and neither is valid.  First, she contends that “the Commission’s current application of the residential mortgage rate as the prevailing interest rate in existing cost recovery mechanisms on any overcollections or undercollections is established as one directional.”  This is not true.  The Companies have a number of Section 1307 recovery mechanisms which provide for the equitable application of interest on net over-collections and under-collections.  Specifically, this is the case for the Companies’ Universal Service Costs Riders; Met-Ed’s and Penelec’s Transmission Service Charge Riders; Met-Ed’s and Penelec’s Consumer Education Program Cost Recovery Riders;
 and Penn Power’s Price to Compare Interim Default Service Rider and Hourly Pricing Service Interim Default Service Rider (Companies Stmt. 3-R, pp. 10-11).

Second, Ms. Morrissey asserts that interest should not accrue on net under-collections because the SMT-C rates proposed by the Companies provide for the recovery of carrying costs for capital investments through the return component.  This logic is flawed.  The fact that the costs which are not being recovered include unrecovered capital costs is simply irrelevant to this issue.  The return component built into the SMT-C does not recognize the time value of money associated with the shortfall in SMT-C revenues relative to SMT-C costs.  These shortfalls would need to be financed by the Companies until recouped in future SMT-C rates.  Consequently, the recovery of interest on such net under-collections is both fair and equitable (Companies Stmt. 3-R, p. 11).

FE MB at 34-35.



While I agree that interest is consistent with public policy in the use of automatic adjustment clauses, it is important to note that the letter of the law does not provide for it in this case.


While the statute refers simply to “section 1307,” 66 Pa. C.S. § 2807(f)(7)(ii), the Commission’s Implementation Order states:

The Commission will allow each EDC to develop a reconcilable adjustment clause tariff mechanism in accordance with 66 Pa. C.S. § 1307 and include this mechanism in it smart meter plan.  Such a mechanism shall be designed to recover, on a full and current basis from each customer class, all prudent and reasonable smart meter costs less operating and capital cost savings realized by the EDC from the installation and use of smart meter technology.  The mechanism shall be set forth in the EDC’s tariff, accompanied by a full and clear explanation as to its operation and applicability to each customer class.  The tariff mechanism will be subject to an annual review and reconciliation in accordance with 66 Pa C.S. § 1307(e).  Such annual review and reconciliation will be scheduled to coincide with the submission of the “Smart Meter Progress” annual report outlined in Section B.1 above.
Implementation Order at 31 (emphasis added).



As is evident, the Implementation Order reference is specifically to Section1307(e), the general automatic adjustment reports and proceedings section.  This section does not mention interest at all.  This is in contrast to the very next section, Section 1307(f), which makes specific provision for interest in the recovery of natural gas costs.  Since the very next section does provide for interest, it would be improper to assume that Section 1307(e) failed to include a discussion by some mistake.  The Legislature included interest for subsection (f) only, and I cannot assume that the section specifically limited to the recovery of natural gas costs also applies to utilities proceeding under subsection (e).  Therefore, the interest is disallowed.  I note, however, that should the Commission wish to allow interest by invoking Section 1307(b), that subsection (f)(5) sets forth a fair, consistent and reliable mechanism for determining the proper rate.
4. Current Recovery Of Start-Up and Assessment Period Costs
The statute provides:

(7)  An electric distribution company may recover reasonable and prudent costs of providing smart meter technology under paragraph (2)(ii) and (iii), as determined by the commission.  This paragraph includes annual depreciation and capital costs over the life of the smart meter technology and the cost of any system upgrades that the electric distribution company may require to enable the use of the smart meter technology which are incurred after the effective date of this paragraph, less operating and capital cost savings realized by the electric distribution company from the installation and use of the smart meter technology.  Smart meter technology shall be deemed to be a new service offered for the first time under section 2804(4)(vi).  An electric distribution company may recover smart meter technology costs:


(i)  through base rates, including a deferral for future base rate recovery of current basis with carrying charge as determined by the commission; or


(ii)  on a full and current basis through a reconcilable automatic adjustment clause under section 1307.



66 Pa. C.S. § 2807(f)(7).  



The Implementation Order restates this standard on page 28.  


The Companies propose that (1) administrative start-up costs incurred through the effective date of the SMT-C Riders should be deferred, accrue compound interest based on the legal rate in 41 P.S. § 202, and be recovered over the 12-month period ending March 31, 2011; and (2) the projected expenses for the 24-month Assessment Period be recovered on a current basis.  FE MB at 36.  The Companies argue:
Historically, the Commission has approved the recovery of start-up costs associated with the development of a new rate filing over a relatively short time frame.  In fact, this approach was approved in Penn Power’s Interim Default Service Supply Plan proceeding and in Met-Ed and Penelec’s Default Service proceeding. Id.  Additionally, the expenses that will be incurred during the 24-month Assessment Period will include costs associated with the review and testing of numerous meters and various meter infrastructure configurations as part of the Companies’ research and development efforts.  Accordingly, it is appropriate to recover these Assessment Period costs as incurred through the SMT-C Riders since research and development costs are traditionally treated as an expense item (Companies Stmt. 3-R, p. 12).

Finally, start-up and Assessment Period costs will be relatively small, while the costs that will be incurred during the implementation of the Companies’ Smart Meter Plan will be considerably greater.  It does not make sense to defer the recovery of start-up and Assessment Period costs from a period when SMT-C rates will be relatively low to a period when those rates will be considerably higher.  Recovering start-up and Assessment Period costs on a current basis, as the Company has proposed, will moderate the rate impact on customers.  FE MB at 36.


OTS recommends that both administrative start-up costs and costs incurred by the Companies during the 24-month Assessment Period be “capitalized” for subsequent recovery over the term of the Smart Meter Plan.  (OTS Stmt. 1, pp. 28-31).  The Companies argue that the OTS proposal would simply increase further the higher rates that are anticipated for later stages of the Smart Meter Plan.  That approach does not adequately consider customer rate impacts.
FE MB at 36.


OTS argues that:

. . . the SMT Plan is a development and rebuild of a portion of the Companies’ distribution system infrastructure.  The costs incurred to develop the infrastructure and make the infrastructure operational should be treated as capital costs.  Infrastructure developmental and rebuild costs are investments which will provide benefits over an extended period of time and as such, should be depreciated over time, just as the costs of plant investments will be.  Given the association with the Companies’ investment in smart meters, the research and developments costs should be accounted for as a capital asset rather than as an expense.  OTS Stmt. No. 1, pp. 29-31.
OTS MB at 21.



OTS Witness Morrissey continues:

Second, just as investment in physical plant is recovered from those who receive the benefit, SMT Plan development and rebuild costs should be recovered from the customers who are receiving the benefits of the Companies’ SMT Plan investments.  The number of customers and/or the actual entities that reside within the Companies service territories changes over time.  Therefore, specific expenditures that will result from the development of the SMT Plan should be classified as an investment, and not an expense recovered only from the customers that exist at a brief interval in time.  


Third, the Companies have a reasonable expectation of receiving revenues sufficient to recoup costs associated with the SMT Plan through a cost recovery rider.  The Companies termed ‘research and development costs’ should not be construed as risky costs having no certainty of future revenues from those efforts.


Finally, the Assessment Period’s overall $29.5 million budgeted costs identifies the expenditures which includes acquisition of plant items:  meters, information technology – hardware and software, etc. (Companies’ filing Table 9, page 21.) The ratemaking principle for plant acquisitions to be amortized over its useful life should be maintained in the treatment of the SMT Plan cost.  OTS Stmt. 1 at 30-31 (emphasis added).



The administrative start-up costs incurred in the first 12-month period can be expensed in the manner proposed by the Companies, but the assessment period costs should be capitalized over the life of the smart meter technology to which such costs relate.  This need not conflict with the statutory requirement that the costs be recovered by either the Section 1307 reconciliation mechanism or through base rates.     

5.
Recognition of Operating Expense Reductions and Avoided Capital Costs


The statute provides that the EDC may recover reasonable and prudent costs of providing smart meter technology including, “ annual depreciation and capital costs over the life of the smart meter technology and the cost of any system upgrades that the electric distribution company may require to enable the use of the smart meter technology which are incurred after the effective date of this paragraph, less operating and capital cost savings realized by the electric distribution company from the installation and use of the smart meter technology. “  66 Pa. C.S. § 2807(f)(7).  The Companies’ SMIP does not address “operating and capital cost savings realized by the electric distribution company from the installation and use of the smart meter technology.”


OCA recommends that the proposed SMT-C Riders explicitly state that any reduction in operating expenses or avoided capital expenditures will be deducted from the incremental costs of the Smart Meter Plan to determine net recoverable costs (OCA Stmt. 1, pp. 17-18).  See also OTS Stmt. 1-SR at 18.  The Companies counter:

At the outset, it must be emphasized that there will not be any offsetting savings during the Assessment Period or the Smart Meter Plan approval period because smart meters will not be in service during those times.  As a consequence, Mr. Hornby’s recommendation would have no impact on the SMT-C rates during the Assessment or approval periods (Companies Stmt. 3-R, p. 5).  


Additionally, estimates of possible savings that may occur after smart meters are installed would be speculative and very difficult to quantify.  For these reasons, future distribution base rate proceedings are the best place to recognize any operational savings directly associated with the implementation of the Companies’ Smart Meter Plan.  Using future base rate cases to recognize savings is also appropriate because, pursuant to Act 129 and the Commission’s Implementation Order, revenue reductions caused by reduced electricity consumption or shifting energy demand attributable to smart metering can only be reflected in subsequent distribution base rate proceedings. Id.  Moreover, and contrary to what Mr. Hornby’s testimony implies, there are no current “savings” from avoided capital costs.  Avoided capital costs represent future capital expenditures that will not be made or will be delayed.  By their nature, avoided capital costs are not currently reflected in rates and, therefore, would not reduce any costs being recovered in existing base rates. Id.  FE MB at 37.



While there is merit in the Companies’ argument, it is insufficient to counter the specific wording of the statute which requires an EDC to choose either base rates or a reconcilable automatic adjustment clause.  Clearly there are no current savings from the smart metering, but there may be savings in the future, and the statute requires that the tariff reflect that.  The Companies will be required to include wording in the tariff to provide for operating and capital costs savings realized as a result of the smart meter installation and use of the technology.  
6.
Cost Allocation


The Implementation Order provides:

The Commission will require that all measures associated with an EDC’s smart metering plan shall be financed by the customer class that receives the benefit of such measures.  In order to ensure that proper allocation takes place, it will be necessary for the utilities to determine the total costs related to their smart metering plans, as discussed in E.1.  Once these costs have been determined, we will require the EDC to allocate those costs to the classes whom derive benefit from such costs.  Any costs that can be clearly shown to benefit solely one specific class should be assigned wholly to that class.  Those costs that provide benefit across multiple classes should be allocated among the appropriate classes using reasonable cost of service practices.  At 32.



The parties do not agree on the method for allocating costs.


The Companies expect to incur approximately $29.5 million in costs during the Assessment Period for overall Plan development which they classify as common costs that must be allocated among classes.  The Companies propose to allocate common costs among classes based on each class’ number of customers (Companies’ Stmt. 3-R, pp. 2-4) consistent with the Implementation Order’s directive that costs not directly assigned should be allocated “using reasonable cost of service practices.” FE MB at 38.


OCA points out that, first, the costs must be allocated among the three Companies, and that the Companies should use an allocation factor based on both energy and demand factors.  In addition:


The OCA further submits that the Companies should be directed to determine the costs associated with the Deployment Plan on a Company-by-Company basis.  The FirstEnergy Companies’ service territories differ greatly in terms of density and geography.  ME/PH/PP Stmt. 2 at 6.  Therefore, the costs incurred for test labs, equipment, computer hardware and software, professional consulting fees and other labor and expenses, and later deployment of smart meters, are likely to differ due to the unique circumstances that each service territory presents in the planning and later deployment of smart meters on a basis other than number of customers.  The OCA submits that the Companies should develop accounting and allocation protocols to avoid any cross-subsidization across the Companies and submit the results with its full Deployment Plan, identifying any differences in costs between the Companies.  OCA MB at 31-32.



The Companies do not address whether the listed costs incurred are likely to differ due to the unique circumstances of each company’s service territory.  Without concrete examples of fluctuations in cost to reflect cost differences based on the unique circumstances of each company’s territory, it is difficult to imagine that there are any, particularly in the Assessment Period.  However, the costs will need to be divided among the three companies and FirstEnergy shall be required to do so.



OCA proposes that the costs be allocated among classes based on “demand (kW), energy (kWh) or some combination of both” as a proxy for the “benefits” that Mr. Hornby assumes each class will realize from the deployment of smart meters and the implementation of dynamic pricing (OCA Stmt. 1, pp. 15-16).  The Companies submit that Mr. Hornby’s proposed allocation employs a “value of service” approach that does not comply with “cost of service” principles and, therefore, should be rejected.  FE MB at 38.


As Mr. Parrish explained, the Assessment Period costs are akin to traditional metering and meter-related costs because they will be incurred to determine the best way for the Companies to comply with the metering requirements mandated by Section 2807(f) of the Public Utility Code and the Commission’s Implementation Order (Companies Stmt. 3-R, pp. 2-3).  The Companies will incur these costs without regard to the energy or demand of its customers because smart meter technology will be provided to all metered customers.  Accordingly, the Companies have proposed to allocate Assessment Period costs in proportion to the number of customers in each class.  This allocation method comports with “reasonable cost of service practices” because it is the same method that utilities, with the Commission’s approval, have employed for many years to allocate metering, meter-related and customer accounting costs among customer classes.  To cite just one example, in Pa. P.U.C. v. Pennsylvania Power Co., 85 P.U.R.4th 323, 392-93 (1987), the Commission adopted the following description of the cost of service practices governing the allocation of costs that are functionalized as “customer-related”:

Penn Power described the development of its cost of service study as follows: 

“The purpose of any cost of service study is to allocate plant and expenses among the various classes of service in a manner which reflects each class’ relative contribution to the incurrence of such costs.  [S]uch an analysis typically consists of three steps – functionalization, classification and allocation.  Costs are first functionalized based upon the function for which they are incurred, i.e., production, transmission, distribution, etc.  Each function and/or sub-function is then classified as customer-related, demand-related, energy-related, or some combination of the three.  Customer-related costs are those which vary in accordance with the number of customers on the system; demand-related costs vary with the level of kilowatt (kw) demand; and energy-related costs vary with the level of kilowatt-hour (kWh) usage.  Once such costs are so classified, they are allocated to the various customer classes based on the number of customers, demand or energy usage of the particular class.”

ALJ Kashi states that the Company cost of service study employs methods and procedures approved by the Commission and are also consistent with the standards set forth in the NARUC Electric Utility Cost Allocation Manual and with generally accepted industry standards. . . .

In conclusion, we concur in the recommendation of ALJ Kashi and shall adopt the cost of service study as presented by the Company . . . (Emphasis added.)

The cost of service practices affirmed in Pennsylvania Power, supra, reflect long-standing principles of cost allocation, as evidenced by well-accepted authorities on utility rate regulation such as The Regulation Of Public Utilities (p. 406)
:

Customer costs vary with the number of customers.  These costs include a portion of the distribution system, local connection facilities, metering equipment, meter reading, billing and accounting.  Customer costs, moreover, are independent of consumption.  Assume the monthly consumption of three customers to be 10, 50, and 500 kilowatt-hours.  Despite the differences in consumption, each customer requires a meter, each meter must be read, and a bill sent to each customer.  
(Emphasis added.)

Similarly, in the Rate Case Handbook – A Guide To Utility Ratemaking Before The Pennsylvania Public Utility Commission (pp. 260-261),
 the principal cost classifications used to allocate a utility’s cost of service to customer classes are defined as follows:


The functionalized costs are then classified as:


1.
Demand/Capacity Costs – These are the capital and operating expenses incurred to provide sufficient capacity to meet peak demand.  These costs are not affected by the number of customers or annual usage, but rather are put in place to serve the peak; or


2.
Commodity/Energy Costs – Costs which vary in direct proportion to the volume of service consumed.  These costs are not related either to capacity or customer costs; or 


3.
Customer Costs – The costs affected directly by the number of customers served regardless of usage are included in this category.  They include the cost of meters, meter reading, billing, and some portion of the distribution system.  
(Emphasis added.)

The Rate Case Handbook, supra (p. 261) also affirms that customer-related costs should be allocated among classes in proportion to the number of customers in each class:

[C]osts which have been classified as customer-related would be allocated as follows:

Typical Utility
Customer Allocation Factor
	Class
	Number of Customers
	Ratio to Total

	Residential
	75
	.75

	Commercial
	15
	.15

	Industrial
	10
	.10

	Total
	100
	         1.00


Therefore, 75% of all customer classified costs, not directly assigned, would be allocated to the residential class.

No party has challenged the fundamental proposition, explained by Mr. Parrish, that smart meter common costs vary based on the number of customers (Companies Stmt. 3-R, pp. 2-3).  Therefore, applying “reasonable cost of service practices,” such customer-related costs should be allocated in proportion to the number of customers in each class, as Mr. Parrish also explained:

Historically, the Companies have never allocated costs based on perceived or anticipated “benefits.”  Instead, costs have been allocated on the principle of “cost causation.”  Thus, in the Companies’ cost of service studies in rate proceedings, metering costs (both capital and operating expenses) have been allocated to customer classes using customer based allocation factors. Id.

FE MB at 39-42.




OSBA agrees that “assigning these costs directly to the rate class group for which the costs are incurred is consistent with the Implementation Order and with cost of service principles.”  OSBA MB at 9.  In addition:

            The OCA’s proposal flows from the conclusion of its witness, Mr. Hornby, that common costs should be allocated on the basis of the “benefits” produced by the SMIP.
   However, the General Assembly mandated the deployment of smart meters to all customers over a 15-year period of time, regardless of how many of those customers will actually be able to save money by using smart meters to adjust their consumption profile.
  Because the Companies will incur smart meter costs to fulfill this mandate, the costs should be allocated on the basis of traditional cost of service principles rather than on the basis of a theoretical notion of which customers are more likely to use smart meters to reduce their electric bills.



Mr. Hornby assumes that the principal reason for mandating the deployment of smart meters is to save ratepayers money.
  However, Mr. Hornby acknowledges that “Act 129 is also explicitly trying to achieve important public policy goals of reducing annual energy use, reducing air emissions associated with that annual energy use, and reducing peak load.”
  Nevertheless, Mr. Hornby’s allocation proposal for common costs is based upon a 50/50 weighting of energy and demand and takes no account of the environmental benefits which are expected to accrue to all citizens, regardless of how much electricity they use and regardless of whether their electric bills go down—or go up—as a result of smart meters.



OSBA MB at 4-5.


The following table illustrates the reason for the OCA recommendation and the other parties’ objection to it:

TABLE ONE

Allocation of Common Costs by Class

Met-Ed

	(a) 
	(b) Met-Ed 
(% of Total Costs by Class)
	(c) OCA 
(% of Total Costs by Class)

	(d) Residential
	(e) 88.23
	(f) 35.5

	(g) Commercial
	(h) 11.45
	(i) 36.7

	(j) Industrial
	(k) 00.32
	(l) 27.8

	(m) Total
	(n) 100
	(o) 100


Penelec

	(p) 
	(q) Penelec 
(% of Total Costs by Class)
	(r) OCA 
(% of Total Costs by Class)

	(s) Residential
	(t) 85.85
	(u) 38.5

	(v) Commercial
	(w) 13.75
	(x) 34.6

	(y) Industrial
	(z) 00.40
	(aa) 26.9

	(ab) Total
	(ac) 100
	(ad) 100


Penn Power

	(ae) 
	(af) Penn Power 
(% of Total Costs by Class)
	(ag) OCA 
(% of Total Costs by Class)

	(ah) Residential
	(ai) 87.71
	(aj) 39.5

	(ak) Commercial
	(al) 12.15
	(am) 29.5

	(an) Industrial
	(ao) 00.14
	(ap) 31.0

	(aq) Total
	(ar) 100
	(as) 100


OSBA MB at 11.


The industrial customers also support the Plan:


The Companies’ approach for allocating these costs is squarely within the Commission’s long-standing precedent for establishing rates based on a utility’s cost of providing this service. Specifically, the Commonwealth Court and the Commission have clearly held that a utility's cost of providing service must be the guiding principle – or "polestar" – in utility ratemaking.  See Lloyd v. Pa. Pub. Util. Comm'n., 904 A.2d 1010, 1020 (Pa. Commw. Ct. 2006); see also, e.g., Pa. Pub. Util. Comm'n. v. Philadelphia Gas Works, Docket Nos. R-2008-2073938, 2009 WL 884424 *5 (Order entered Mar. 26, 2009) (upholding natural gas utility rates as consistent with Lloyd by reason of the rates being properly derived from a cost of service analysis and subject to cost of service review in a future base rate case). . . .  In other words, the Commission has always recognized the need for rates based on the cost to serve, and the Commonwealth Court firmly cemented this position in Lloyd.  Moreover, the Commission has since applied the directive in Lloyd by recognizing that, while other factors may be considered, cost of service should be a primary consideration for ratemaking purposes.  See, e.g., Pa. Pub. Util. Comm'n v. PPL Elec. Utilities Corp., Docket No. 00049255, 2007 WL 2198189 *7-10 (Order entered Jul. 25, 2007) (PUC order citing Lloyd in support of settlement of distribution rate increase based on cost of service principles).


In the context of smart meter procurement and installation programs, the Commission's Implementation Order unequivocally requires that "[a]ny costs that can be clearly shown to benefit solely one specific class should be assigned wholly to that class[,]" while "[t]hose costs that provide benefit across multiple classes should be allocated among the appropriate classes using reasonable cost of service practices."  Implementation Order, p. 32.  In other words, the Commission is requiring that cost causation principles be applied for purposes of these proceedings.  


Since no class benefits more or less from the Assessment Period of the Plan than any other class, the Companies have clearly followed the cost of service polestar ratemaking requirement established by the Commonwealth Court and emplaced by the Commission in this proceeding.  See MEIUG, et al.  Stmt. 1-R, p. 5.  MB at 7-8.

Thus, while the theory and practice of directly assigning costs to customers who cause the utility to incur those costs is appropriate, to the extent that common costs associated with the Companies' Smart Meter Plan cannot be directly assigned, the Companies are correct that these costs should be allocated on the basis of metered customers since they are clearly customer-related costs.  Id. at 6.


For these reasons, the Companies' proposed allocation of both Deployment Plan and Assessment Period costs are clearly consistent with Act 129, the Implementation Order, and PUC precedent requiring rates to recognize cost causation.  The Commission should therefore adopt the Companies' cost allocation proposal as filed.  Industrials MB at 10


By proposing that the Companies allocate their SMIP costs on the basis of energy usage and demand, the OCA is ignoring long-standing principles of cost causation.  As the Companies point out, these costs “are akin to traditional metering and meter-related costs because they will be incurred to determine the best way for the Companies to comply with the metering requirements mandated by Section 2807(f) of the Public Utility Code and the Commission’s Implementation Order.”  (Companies Stmt. 3-R, pp. 2-3).  Because these costs will be incurred without regard to energy consumption or customer demand, and because the smart meter technology will be provided to all metered customers, any costs relating to the Companies’ SMIP that cannot be directly assigned to a specific customer class should be allocated based on the number of customers in each class, as the Companies propose. 

CONCLUSIONS OF LAW


1.
The Companies’ Smart Meter Plan satisfies the requirements of 66 Pa. C.S. §§ 2807(f)(1) through 2807(f)(3) and the terms of the Commission’s Implementation Order at Docket No. M-2009-2092655.



2.
Act 129 mandates the deployment of smart meters to all customers over a 15-year period, without regard to whether individual customers will or will not be able to save money by shifting consumption off-peak.  66 Pa. C.S. 2807(f).


3.
The costs of the smart meters themselves must be assigned to the rate class groups for which First Energy incurs those costs.  Implementation Order at 32.  



4.
Common costs related to smart meters must be assigned to the rate class groups based upon standard cost causation principles.  Implementation Order, at 32.



5.
Allocation of the common costs among the rate class groups on the basis of the relative number of customers in each group would result in just, reasonable, and not unduly discriminatory rates for Commercial customers, thereby complying with Sections 1301 and 1304 of the Public Utility Code, 66 Pa. C.S. §§ 1301 and 1304.     



6.
A meter must provide all of the functions required by Act 129 in order to meet the definition of “smart meter technology.”  66 Pa. C.S. § 2807(g).



7.
Act 129 requires that the Companies reflect savings in their chosen rate mechanism for the collection of smart meter costs.  66 Pa. C.S. § 2807(f)(7).



8.
The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332, and therefore, the Applicant has the burden of proving its case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).  



9.
Any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).


10.
The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

11.
The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.
12.
Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner
, determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.


13.
FirstEnergy filed the subject Joint Petition and has the burden of proving that the Petition complies with the legal requirements.  



14.
An electric distribution company may recover smart meter technology costs: (i) through base rates, including a deferral for future base rate recovery of current basis with carrying charge as determined by the commission; or (ii) on a full and current basis through a reconcilable automatic adjustment clause under section 1307.  66 Pa. C.S. § 2807(7).



15.
Section 1307(e) does not provide for interest on over or under collections.  66 Pa. C.S. § 1307(e).  


16.
An EDC may recover reasonable and prudent costs of providing smart meter technology including annual depreciation and capital costs over the life of the smart meter technology and the cost of any system upgrades that the electric distribution company may require to enable the use of the smart meter technology which are incurred, less operating and capital cost savings realized by the EDC from the installation and use of the smart meter technology.  66 Pa. C.S. 2807(f)(7).

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Joint Petition filed on August 14, 2009, in the above-captioned matter is granted and the Companies’ Smart Meter Plan is hereby approved with the modifications in this Order.


2.
That the Smart Meters to be deployed pursuant to this Smart Meter Implementation Plan include the capabilities listed on pages 16 and 17 of the Implementation Order entered June 24, 2009. 


3.
That the Smart Meter Implementation Plan be revised to eliminate the provision of interest in the 1307(e) reconciliation.  


4.
That the Smart Meter Implementation Plan be revised to provide for the recovery of reasonable and prudent costs, minus the savings that result from the installation and use of smart meter technology.  


5.
That the Smart Meter Implementation Plan be revised to reflect that the administrative start-up costs be expensed and the costs incurred for research and development in the assessment period be capitalized.



6.
That the proposed tariff pages be revised to reflect the changes directed herein and be filed within thirty days of the date of this Order.

     Dated:  January 28, 2010



    __________________________________
Susan D. Colwell

Administrative Law Judge


� Customers represented include: Air Liquide Industrial U.S. LP; American Refining Group Inc.; Appleton Papers Inc.; Cambridge-Lee Industries, LLC; Cargill Taylor Beef; Carpenter Technology Corporation; Dixie Consumer Products, LLC, Lehigh Valley; East Penn Manufacturing Company; Electralloy, a G.O. Carlson, Inc., Co.; Ellwood National Steel; Ellwood Quality Steels Company; Erie Forge & Steel, Inc; Exide Technologies, Inc.; Farmers Pride, Inc.; Glen-Gery Corporation; Harley-Davidson Motor Company – York Division; Knouse Foods Cooperative, Inc.; Lehigh Hanson, Inc.; Leprino Foods Company; LWB Refractories; Pittsburgh Glass Works, LLC; PPG Industries, Inc; RH Sheppard Co., Inc. – Foundry Division; Sheetz, Inc.; Standard Steel; Sweet Street Desserts, Inc.; Team Ten, LLC – American Eagle Paper Mills’ The Plastek Group, Inc.; The Procter & Gamble Paper Products Co.; Tray-Pak Corporation; U.S. Silica Company; and Wegmans Food Markets, Inc.


�	See, 66 Pa.C.S.A. §§ 332(a), 315.


� 	See 45 P.S. §§ 1201 et seq. (procedural requirements that must be observed to adopt a regulation); 71 P.S. § 745.5(a) (the Regulatory Review Act) (requirement for review of a proposed regulation by the Independent Regulatory Review Commission and standing committees of the House and Senate).


� 	See Borough of Bedford v. Pa. Dept. of Environmental Protection, 972 A.2d 53, 64 (Pa. Cmwlth. 2009) (“In sum, a regulation is binding on an agency, and a statement of policy is not.  A statement of policy expresses what the agency hopes to implement in future rulemakings or ‘adjudications’ . . .”)


� 	Cyber-security refers to the security of information passing over the communications networks of the Smart Grid and to the security of controls over system components, such as circuit breakers and other components essential to the functioning of the Grid.  The term also refers to the security of customer data.  Security may be compromised by equipment or operational faults, as well as intentional breaches by hackers and unauthorized access to data and controls.  See OCA Stmt. 2 at 13-14.





� 	The term interoperability refers to the ability of any given component of the Smart Grid to communicate with the other components to which it is connected, passing data and commands smoothly, quickly and accurately back and forth.  Protocols for data transfer must be compatible for components to be interoperable.  See OCA Stmt. 2 at 14.


� Met-Ed/Penelec/Penn Power Stmt. 2-R at 3 (line 21) – 4 (line 3) (emph. added).


� OCA Witness Brockway points out:  Education will not be sufficient to enable socially or mentally disabled customers to make use of complex options for moving use of appliances and other end users around to avoid high peak and critical peak costs.  With respect to the CAP programs, their budget may not be sufficient to address the needs that may arise if vulnerable customers experience adverse bill impacts.  LIHEAP, for its part is a federal program not within the control of the Commonwealth, whose budget (and thus availability) fluctuates.  LIHEAP is only available for home heating applications.  For the energy efficiency and smart meter program, while available to low income customers, many such programs require the customer to make an investment to be able to take advantage of the program.  OCA Stmt. 2S at 2; OCA MB at 19.


� 	The Companies also propose that the unrecovered original cost of existing meters being replaced by smart meters should continue to be recovered in current base rates.  Accordingly, the SMT-C would not include any costs to recover the remaining original cost of the Companies’ existing meters.  See Companies Stmt. 3, p. 11.


� 	This is because preferred stock dividends are not deductible for income tax purposes while the payment of interest to debt holders is deductible.


� 	Ms. Morrissey agrees that the initial SMT-C may become effective for service rendered on and after April 1, 2010.  Accordingly, under her proposal, the initial Computation Year and Reconciliation Year would have to be adjusted to reflect an initial effective date different from the January 1 effective date she proposed  (OTS Stmt. 1, p. 6).


� 	See e.g., 52 Pa. Code § 53.66 – Filing requirements for Group I gas utilities.  For Group I gas utilities, gas costs are recovered under Section 1307(a), not Section 1307(f).  The Commission’s regulations provide that the reconciliation year is the 12 months ending June 30; a preliminary Gas Cost Rate (GCR) filing must be made by July 3, a final GCR filing must be made by August 2 and new GCR charges become effective on September 1.  Similar time intervals were prescribed for the Energy Cost Rate (ECR), when that clause, which was also established under Section 1307(a), was in effect.  See Allegheny Ludlum Steel Corp. v. Pa. P.U.C., 67 Pa. Cmwlth. 400, 447 A.2d 675 (1982), aff’d, 501 Pa. 71, 459 A.2d 1218 (1983).


� 	Allegheny Ludlum Steel Corp. v. Pa. P.U.C., supra.


� 	This rate is 6.25% for December 2009 (39 Pa. Bulletin 6664).


� 	As proposed by Ms. Morrissey, interest accruing to the Companies on monthly under-collections could offset interest accruing to customers on monthly over-collections.  However, if there were net interest owed to the Companies, they would not be permitted to recover that interest from customers.


� 	Pa. P.U.C. v. Pennsylvania Power Co., Docket Nos. M-00072023 and R-0072437 (April 11, 2008); Pa. P.U.C. v. Metropolitan Edison Co., Docket No. R-00061366 (January 11, 2007); Pa. P.U.C. v. Pennsylvania Electric Co., Docket No. R-00061367 (January 11, 2007).


� 	Joint Petition Of Metropolitan Edison Co. and Pennsylvania Electric Co. For Approval Of Their Default Service Programs, Docket Nos. P-2009-2093053 and P-2009-2093054 (November 6, 2009); Petition Of Pennsylvania Power Co. For Approval Of Interim Default Service Supply Plan, Docket No. P-00072305 (January 2, 2008).


� 	Metropolitan Edison Co., Pennsylvania Electric Co. and Pennsylvania Power Co. Consumer Education Plan For 2008-2012, Docket Nos. M-2008-2032261, M-2008-2032262 and M-2008-2032263 (May 17, 2007).


� 	Charles F. Phillips, Jr., The Regulation of Public Utilities (1985).


� 	James H. Cawley & Norman James Kennard, Rate Case Handbook – A Guide To Utility Ratemaking Before The Pennsylvania Public Utility Commission (1983).


� OCA Statement No. 1, at 12-13.





� See Section 2807(f)(2) of the Public Utility Code, 66 Pa. C.S. § 2807(f)(2).





� See, e.g., OCA Statement No. 1S, at 5.





�  OCA Statement No. 1S, at 5 (emphasis added).


 


�  Sources:  The percentage of customers in each class for each individual company has been calculated from the number of customers in each class, as set forth in the August 14, 2009, Plan, at 9, Table 4.  The OCA’s allocation by class can be found in OCA Statement No 1S, Ex. JRH-3.





�	See, 66 Pa.C.S.A. §§ 332(a), 315.
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