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OPINION AND ORDER

		Before the Commission for consideration is the Petition for Interlocutory Review and Answer to a Material Question (Core Petition) filed on March 5, 2010, by Core Communications, Inc. (Core), and a related Petition for Interlocutory Review and Answer to a Material Question (AT&T Petition) also filed on March 5, 2010, by AT&T Communications of Pennsylvania, LLC and TCG Pittsburgh (collectively AT&T).  The Petitions were filed pursuant to 52 Pa. Code § 5.302 and 52 Pa. Code § 5.301.

		The Material Questions were raised after presiding Administrative Law Judge (ALJ) Angela T. Jones issued Order No. 6 (Order No. 6) in this proceeding on February 26, 2010.  The ALJ’s Order No. 6 granted in part and denied in part, a Motion to Dismiss for lack of subject matter jurisdiction, filed by AT&T on December 8, 2009, finding that the Federal Communications Commission (FCC) has jurisdiction and authority over Internet Service Provider (ISP)-bound traffic and interexchange compensation regardless of the entities involved with the exchange of traffic; hence, the traffic at issue in this proceeding prior to September, 2009 is FCC jurisdictional.  Order No. 6 at 14.

		By its Petition, Core requests interlocutory Commission review and answer to the following question: 

Does the Commission have subject matter jurisdiction to adjudicate a formal complaint by one Pennsylvania Competitive Local Exchange Carrier (CLEC) against another Pennsylvania CLEC for traffic that originates and terminates in Pennsylvania and is terminated to the CLEC’s Internet Service Provider (ISP) end users?

Core proposes that the above-cited question be answered in the AFFIRMATIVE and provides the following rationale:  The Commission has subject matter jurisdiction over all carriers, services and facilities provided or located in Pennsylvania.  There has been no federal preemption of the Commission’s authority to address compensation issues regarding locally dialed ISP-bound traffic exchanged between two CLECs. Core Petition at 1.

		By its Petition, AT&T requests interlocutory Commission review and answer to the following question: 

Does the ALJ’s February 26, 2010 Order No. 6 correctly deny AT&T’s Motion to Dismiss with respect to Voice over Internet Protocol (VoIP) traffic alleged to have been terminated after September 2009?

AT&T proposes that the above-cited question be answered in the NEGATIVE and provides the following rationale: All testimony has been filed in this case, yet Core presented no evidence that AT&T sent any traffic to Core that was terminated to a VoIP customer despite being asked to provide such information.  As Core has failed to meet its burden of proving that there is any VoIP traffic at issue in this case, the Commission should grant AT&T’s Motion in its entirety in order to promote judicial economy and a waste of resources.  AT&T Petition at 1-2.

History

On or about May 19, 2009, Core filed two Formal Complaints against AT&T alleging non-payment by AT&T for terminating AT&T transmissions from Verizon tandem switches to Core end-user customers.  

On June 9, 2009, AT&T filed an Answer to the Complaints.  AT&T stated that the Parties were paying each other in-kind for access service through a “bill and keep” arrangement from January 1, 2004 through December 31, 2007.  Regarding compensation after 2007, AT&T alleged that the parties were in negotiations over compensation without any agreement.

On December 8, 2009, AT&T filed a Motion to Dismiss this proceeding suggesting that the Commission lacked subject matter jurisdiction or, in the alternative, the relief sought has been preempted by the FCC.  AT&T also requested that the ALJ suspend the instant proceeding while the Motion to Dismiss is pending.

By letter dated December 9, 2009, Core responded stating that it objected to any suspension of further testimony while the Motion is pending as well as to the Motion itself.

On December 28, 2009, Core filed its Answer to the Motion to Dismiss.

On January 6, 2010, AT&T filed a Motion to Reply to the Answer of Core and a request for oral argument on jurisdictional issues.  The latter request included a plea to suspend the procedural schedule pending the Commission’s determination of the jurisdictional issue pursuant to 52 Pa. Code § 5.103(d)(2).

By Answer dated January 26, 2010, Core stated that there was no meritorious basis to justify a response by AT&T in its Motion to Reply.  Core alleged AT&T's Reply was not justified by procedure and therefore requested that AT&T's Reply be stricken.  

By Order dated February 1, 2010, the ALJ granted the Motion to Suspend the Procedural Schedule pending a ruling on the Motion to Dismiss.  The Parties conducted oral argument on February 3, 2010.  

On February 26, 2010, the ALJ issued Order No. 6 that granted in part and denied in part the Motion to Dismiss filed by AT&T.[footnoteRef:1] [1: 		Order No. 6 holds that the Commission lacks the subject matter jurisdiction to adjudicate Core’s Complaint with respect to ISP-bound traffic but denied AT&T’s Motion to Dismiss with respect to traffic sent by AT&T that is bound for Core’s VoIP customers.] 


On March 5, 2010, both Core and AT&T filed separate Petitions for Interlocutory Review and Answer to Material Questions with respect to Order No. 6.

On March 15, 2010, both Core and AT&T filed separate Briefs in Support of their respective Petitions for Interlocutory Review and Affirmative Answer.  

On March 15, 2010, Choice One Communications of Pennsylvania, Inc., CTC Communications Corp., and XO Communications, Inc., submitted a Joint Brief as amicus curiae pursuant to 52 Pa. Code § 5.502(e).  On March 26, 2010, Core filed a letter with the Secretary of the Commission questioning whether the filing of the amicus brief is appropriate.

On March 18, 2010, the Secretary of the Commission issued a letter advising the Parties of waiver of the thirty day period for consideration set forth in 52 Pa. Code § 5.303.

On April 7, 2010, the ALJ issued Order No. 7, which granted a Joint Motion for a Stay of this Proceeding filed March 23, 2010, by AT&T and Core.  The Parties agreed to a Stay of this proceeding until such time as the Commission issues an Opinion and Order regarding the requests for interlocutory review or until such time as either Party requests that the Stay be lifted, whichever occurs first.  To date, neither Party has requested that the Stay be lifted.

Discussion

		The standards for interlocutory review of a material question sought by a participant are set forth in the Commission’s Regulations at 52 Pa. Code § 5.302(a).  That Regulation requires that the petitioning party “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  Accordingly, the principal concern is whether interlocutory review is necessary in order to prevent substantial prejudice.  In this vein, we must consider whether the alleged error, and any prejudice flowing from that issue, could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corporation and GTE Corporation; Docket No. A-310200F0002, et al. (Order entered June 10, 1999);  Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R-00984411 (Order entered February 11, 1999);  Pa. PUC v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 716 (1991);  Re Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).

		The issues raised by Core and AT&T are clearly appropriate for interlocutory review.  The Parties have placed before us a fundamental jurisdictional issue involving an intercarrier compensation dispute between two Commission-certificated CLECs.  Resolution of the issue is necessary to move this case to its conclusion before the Commission, particularly as Order No. 6, if accepted, would divest this Commission of its jurisdiction in this matter.

The Amicus Brief

On March 15, 2010, Choice One Communications of Pennsylvania, Inc.,  CTC Communications Corp., and XO Communications, Inc., (the Choice One group) submitted a Joint Brief as amicus curiae pursuant to 52 Pa. Code § 5.502(e), which states:  

(e)  Filing of amicus curiae briefs. A person interested in the issues involved in a Commission proceeding, although not a party, may, without applying for leave to do so, file amicus curiae briefs in regard to those issues. Unless otherwise ordered, amicus curiae briefs shall be filed and served in the manner and number required and within the time allowed by this section, absent good cause.

On March 26, 2010, Core filed a letter with the Secretary of the Commission questioning whether the filing of the amicus brief is appropriate.  Specifically, Core objected to the filing of the amicus brief because the entities that compose the Choice One group are not parties to this proceeding; however, Core goes on to state that the fact that Choice One filed an amicus brief, “makes clear that Commission direction is needed regarding the jurisdictional issues raised by this case.”  Core Letter of March 26, 2010.  First, an amicus need not be a party to a proceeding.  Secondly, Core’s letter serves to buttress the interest of Choice One in the issues raised by the Material Questions submitted by Core and AT&T.

The amicus brief is accepted as filed pursuant to 52 Pa. Code § 5.502(e).  However, we are not persuaded by the arguments of the Choice One group, which essentially support AT&T, to alter our analysis or our answers to the Material Questions.

The Core Material Question

		The ALJ has accurately summarized the factual context of this matter:

This dispute involves transport and termination services to end-user customers by Core for AT&T.  Core provided the services and has not received compensation.  Both AT&T and Core are CLECs.  Therefore, in simplest terms, this is an intercarrier compensation dispute between two CLECs.  One CLEC (AT&T) has failed to pay the other (Core) for service rendered and services that continue to be rendered.  

Order No. 6 at 6 (emphasis added).

Thus, the facts of the case are somewhat different than those in the recently decided case of Palmerton v. Global NAPs,[footnoteRef:2] which dealt with compensation from a CLEC to an ILEC.  We believe, however, that the difference between this case and Global NAPs is not dispositive of the issues now before us.   [2: 		Palmerton Telephone Company v. Global NAPs South, Inc., et al., Docket No. C-2009-2093336 (Order entered March 16, 2010); Petition for Reconsideration denied July 29, 2010 (Global NAPs).] 


		In Order No. 6, the ALJ concluded that the Commission lacks subject matter jurisdiction to adjudicate Core’s Complaint relative to locally dialed, dial-up, ISP‑bound traffic that AT&T sends to Core for termination.  The ALJ’s analysis is as follows:

	In Core v. FCC, 592 F.3d. 139 (D.C. Cir. 2010) . . . the U.S. Appeals Court states, “Dial-up internet traffic is special because it involves interstate communications that are delivered through local calls.”  In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-bound traffic, 14 FCC Rcd 3689 (1999), the FCC applied its “end-to-end” analysis for classification of the communication as local or interstate declaring the analysis turns on whether the communication’s origin and destination are in the same state.  The FCC concluded based on the end-to-end principle that dial-up Internet traffic was interstate. Id. at ¶ 18.  “The FCC has consistently applied [the end-to-end analysis] to determine whether communications are interstate for purposes of Section 201 [of TA 1996]” Core v. FCC, Slip Op. at 10.  Moreover, the U.S. Appeals Court found that ISP-bound traffic is interstate based on the end-to-end analysis and indeed the FCC has authority under Section 201 of the TA 1996 to regulate compensation between the sending local 
exchange carrier and the recipient local exchange carrier regarding ISP-bound traffic.

* * *

 . . . It is the undersigned ALJ’s point of view that the end-to-end analysis looks at the origin and destination of the call.  As counsel for Core states, the destination would be the Internet cloud.  Consequently, by applying Core v. FCC, the telecommunication service at issue is under the jurisdiction and authority of the FCC to determine the compensation for the transport and termination service rendered.  Core argued that the ISP Remand Order is limited to ISP-bound traffic originated by an ILEC and terminated by CLEC.  The undersigned submits that Core v. FCC fails to endorse a limitation of just ILEC/CLEC origination and termination.

	Moreover, the Commission stated in Global NAPs that reliance on traffic protocols does not determine the PUC’s subject matter jurisdiction.  Chrmn. Cawley Motion, February 11, 2010, at 2.  Rather, the Commission is to focus on the actual service provided; i.e. is there a common carrier engaged in telecommunications services by transporting traffic calls that are not IP- based.  Id at 4.  The undersigned ALJ submits that the Commission’s focus must be supplemented with the end-to-end analysis of the telecommunications service at issue.  

Order No. 6 at 12-13.

		We understand the ALJ’s analysis.  However here, as in Global NAPs, we believe that the First Circuit’s analysis of the jurisdictional issue in Global NAPs Inc. v. Verizon New England, Inc., 444 F.3d 59, 73 (1st Cir. 2006) (the First Circuit case), has not been invalidated by the D.C. Circuit Court decision, and we decline to supplement our focus by application of the “end-to-end” analysis where doing so would effectively cede jurisdiction without legal basis and require applying that analysis to two Commission-certificated CLECs.

		The First Circuit case involved an interconnection agreement dispute involving GNAPs and Verizon New England.  In that case, the U.S. Court of Appeals for the First Circuit sustained the initial findings and jurisdiction of the Massachusetts Department of Telecommunications and Energy.  The First Circuit Court established that the Massachusetts DTE was not preempted by the FCC’s ISP Remand Order[footnoteRef:3] on deciding an interconnection agreement dispute even when it related to information or ISP bound traffic between GNAPs and Verizon New England.[footnoteRef:4]  The First Circuit Court stated: [3: 	Order on Remand, In the Matter of Implementation of the Local Competition Provisions In the Telecommunications Act of 1996-Intercarrier Compensation for ISP-Bound Traffic, FCC Docket No. 96-98, 16 FCC Rcd. 9151 (2001), 2001 WL 455869. (ISP Remand Order).]  [4: 	Global NAPs Inc. v. Verizon New England, Inc., 444 F.3d 59 (1st Cir. 2006).] 


Global NAPs’ argument ignores an important distinction.  The FCC has consistently maintained a distinction between local and “interexchange” calling and the intercarrier compensation regimes that apply to them, and reaffirmed that states have authority over intrastate access charge regimes.  Against the FCC’s policy of recognizing such a distinction, a clearer showing is required that the FCC preempted state regulation of both access charges and reciprocal compensation for ISP-bound traffic.

Global NAPs Inc. v. Verizon New England, Inc., 444 F.3d 59, 73 (1st Cir. 2006).  

		Further, we agree with Core’s contention that this Commission has jurisdiction in this matter because both Core and AT&T are facilities-based CLECs certified by the Commission to provide local exchange telecommunications services in Pennsylvania, and that AT&T, Core and Verizon operate the switches and other facilities used to support AT&T’s Indirect Traffic, including the termination function provided by Core, within the state of Pennsylvania.  Core Brief at 5.  We also agree with Core that AT&T’s interpretation of the ISP Remand Order is too broad. Core Brief at 9.  Compensation applicable from CLEC to CLEC for ISP-bound traffic was not addressed in the ISP Remand Order[footnoteRef:5], and reliance on that order to resolve the jurisdictional issue in this case is misplaced. [5: 		We also find without merit AT&T’s contention that because these Parties do not have an interconnection agreement, in as much as CLECs cannot compel other CLECs to negotiate interconnection agreements under the 1996 Telecommunications Act, 47 U.S.C. §§151 et seq., as amended, Core is somehow precluded from making its Complaint before this Commission.  ] 


		We return to the material question submitted by Core:

Does the Commission have subject matter jurisdiction to adjudicate a formal complaint by one Pennsylvania Competitive Local Exchange Carrier (CLEC) against another Pennsylvania CLEC for traffic that originates and terminates in Pennsylvania and is terminated to the CLEC’s Internet Service Provider (ISP) end users?

Based on the foregoing analysis, we will answer this question in the AFFIRMATIVE.  The non-payment of appropriate intercarrier compensation from one CLEC to another CLEC cannot be condoned as a matter of law and as a matter of sound regulatory policy.  This conclusion is based on existing Pennsylvania and federal law and this Commission’s subject matter jurisdiction to resolve intercarrier compensation disputes.

The AT&T Material Question

		On December 8, 2009, AT&T filed a Motion to Dismiss this proceeding suggesting that the Commission lacked subject matter jurisdiction or, in the alternative, the relief sought has been preempted by the FCC.  In its Motion to Dismiss, AT&T stated that the pertinent facts of this proceeding are: (1) All ISP-bound traffic AT&T sent to Core before September 2009 was non-toll traffic; and (2) Some of the traffic after September 2009 was non-ISP bound but indeterminate whether said traffic was sent by AT&T to Core.  Core has stated it could not provide this information.  AT&T noted however that the only other type of traffic Core claims to terminate is directed to VoIP (voice-over-Internet-protocol) providers and their end-user customers.   Order No. 6 at 5, citing AT&T Motion to Dismiss at 6-7.

		On December 28, 2009, Core filed its Answer to the Motion to Dismiss.  Core stated that the FCC has never preempted the Commission's authority to address issues relating to intercarrier compensation between two CLECs.  Rather, the ISP Remand Order applied only to intercarrier compensation between an ILEC and CLECs.  In this case, the exchange of traffic is between two CLECs; thus, the ISP Remand Order does not apply to this matter.  Core has also argued if the ISP Remand Order applied in this case, then the Commission would still have jurisdiction as the Telecommunications Act of 1996 contemplated shared state and federal authority over all aspects of competition.  Moreover, Core contended there are factual issues in dispute: (1) whether AT&T’s indirect traffic is in fact toll traffic; (2) whether Core’s intrastate access tariff applies to the disputed traffic; and (3) whether switched access charges solely apply to “toll traffic” and not “non-toll traffic.” 

		As stated in Order No. 6, the rationale that AT&T has used for non-payment is that the destination of the transport service is ISP-bound and, therefore, the service is not intrastate but is interstate and outside of the jurisdiction of this Commission.  In the alternative, AT&T contends non-payment is justified because the FCC has preempted the Commission in the area of intercarrier compensation for the type of traffic in this matter.  Order No. 6 at 6.  We have rejected these arguments by AT&T in our analysis, above.

		After discovery was conducted between the Parties, it was revealed that there has been a dichotomy of traffic terminated by Core.  Traffic terminated prior to September, 2009 was ISP-bound.  Core, to-date, does not dispute that the traffic at issue prior to September, 2009 was ISP-bound.  Traffic terminated after September, 2009 may be mixed containing VoIP traffic termination and ISP-bound traffic.  Both Parties have affirmatively stated that traffic after September, 2009 may be mixed.  Order No. 6 at 7, citing Tr. 40-41, 48-49, Core Exhibit 1.

		In ruling on the Motion to Dismiss, the ALJ stated, with reference to traffic after September, 2009:

	The pleadings including the oral argument do not establish with certainty whether there is a mix of traffic after September 2009.  The established fact is that the potential for a mix of traffic exists.  However, whether the traffic is mixed is not an established fact.  Furthermore, the destination of the VOIP traffic is also unclear from the pleadings and oral argument.

	The undersigned ALJ has determined that this issue of whether there exists mixed traffic, both VOIP and ISP-bound is material to this proceeding.  In addition, the issue of the destination of the VOIP traffic is also material to this proceeding.  These facts in my view are indeterminate and critical to resolution of this proceeding.  Global NAPs may be determinative of jurisdiction of the traffic after September 2009 however, these facts are needed to determine resolution of this dispute.  

	When Global NAPs was still pending before the Commission, the parties’ focus could have been solely on the traffic prior to September 2009 leaving the aftermath of traffic in abeyance pending the resolution of Global NAPs.  However, the pendency of Global NAPs is no longer the circumstance. 

	Pursuant to Sanders, it is determined that material facts exist regarding the traffic after September 2009, 418 Pa.Super.Ct. 375 (1992).  Because genuine issues of fact remain, the Motion to Dismiss regarding the traffic after September 2009 must be denied. 

Order No. 6 at 10-11.

		We agree with the ALJ.  Because genuine issues of fact remain, the Motion to Dismiss regarding traffic after September, 2009 was properly denied.  We will, therefore, resolve the AT&T material question, which states:

Does the ALJ’s February 26, 2010 Order No. 6 correctly deny AT&T’s Motion to Dismiss with respect to Voice over Internet Protocol (VoIP) traffic alleged to have been terminated after September 2009?

		While we disagree with the ALJ’s analysis that the traffic at issue prior to September, 2009 is under the jurisdiction and authority of the FCC, the ALJ correctly decided the Motion with respect to traffic after September, 2009.  This Commission unequivocally stated in Global NAPs that it has the jurisdiction to address intercarrier compensation issues related to VoIP traffic.  The analysis set forth in Global NAPs on this point is incorporated herein by reference.  Based on this analysis, we will answer AT&T’s material question in the AFFIRMATIVE.  

Conclusion

		Consistent with our foregoing discussion, we accept the Petitions for Interlocutory Review filed by Core Communications, Inc., and by AT&T Communications of PA, LLC, and TCG Pittsburgh, Inc. in this proceeding as well as the amicus brief filed by Choice One Communications of Pennsylvania, Inc., CTC Communications Corp., and XO Communications, Inc.  We will answer Core’s Material Question in the AFFIRMATIVE.  We will also answer AT&T’s Material Question in the AFFIRMATIVE and return this proceeding to the Office of Administrative Law Judge for further proceedings consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Petition for Interlocutory Review and Answer to Material Question filed by Core Communications, Inc., at this docket is granted.

		2.	That the Material Question presented by Core Communications, Inc., is answered in the AFFIRMATIVE, thereby finding that the Commission has subject matter jurisdiction to adjudicate a formal complaint by one Pennsylvania Competitive Local Exchange Carrier against another Pennsylvania Competitive Local Exchange Carrier for traffic that originates and terminates in Pennsylvania and that is terminated to the Competitive Local Exchange Carrier’s Internet Service Provider end users.

		3.	That the Petition for Interlocutory Review and Answer to Material Question filed by AT&T Communications of PA, LLC, and TCG Pittsburgh, Inc. at this docket is hereby granted.

		4.	That the Material Question presented by AT&T Communications of PA, LLC, and TCG Pittsburgh, Inc. is answered in the AFFIRMATIVE, thereby finding that Administrative Law Judge Angela T. Jones’ February 26, 2010 Order No. 6 correctly denied AT&T’s Motion to Dismiss with respect to Voice over Internet Protocol traffic alleged to have been terminated after September 2009.

		5.	That this matter is returned to the Office of Administrative Law Judge for further proceedings consistent with this Opinion and Order.

[image: ]						BY THE COMMISSION,


						Rosemary Chiavetta
						Secretary


(SEAL)
ORDER ADOPTED:  September 2, 2010

ORDER ENTERED:  September 8, 2010
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