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ORDER GRANTING PETITIONS TO INTERVENE OF UGI UTILITIES, INC.-GAS DIVISION, UGI PENN NATURAL GAS, INC. AND UGI CENTRAL PENN GAS, INC. AND DISMISSING THE REQUESTS TO INTERVENE OF COMPERIO ENERGY LLC D/B/A CLEARCHOICE ENERGY AND E CUBED COMPANY, LLC 
HISTORY OF THE PROCEEDING



Governor Edward Rendell signed Act 129 of 2008 into law on October 15, 2008. Act 129 took effect on November 14, 2008.  Act 129 created an energy efficiency and conservation program.  This program requires an electric distribution company with at least 100,000 customers to adopt a plan, approved by the Commission, to reduce electric consumption by at least one percent (1%) of its expected consumption for June 1, 2009 through May 31, 2010, adjusted for weather and extraordinary loads.  This one percent (1%) reduction is to be accomplished by May 31, 2011.  By May 31, 2013, the total annual weather normalized consumption is to be reduced by a minimum of three percent (3%).  Also, by May 31, 2013, peak demand is to be reduced by a minimum of four‑and‑a‑half percent (4.5%) of the electric distribution company’s annual system peak demand in the 100 hours of highest demand, measured against the electric distribution company’s peak demand during the period of June 1, 2007 through May 31, 2008.  By November 30, 2013, the Commission is to assess the cost effectiveness of the program and set additional incremental reductions in electric consumption if the benefits of the program exceed its costs.



On January 16, 2009, the Commission issued an implementation order in the proceeding captioned Energy Efficiency and Conservation Program at Docket No. M-2008-2069887 establishing the standards that each plan must meet and provided a procedural framework to be followed for submittal, review and approval of each plan submitted by the electric distribution companies.  By order issued June 2, 2009, the Commission modified certain aspects of this procedural frame work.  

The implementation order required the electric distribution companies to file their plans by July 1, 2009.  Each plan was to be referred to an Administrative Law Judge (ALJ) to conduct public input and evidentiary hearings.  After the completion of the hearings and the filing of briefs and reply briefs, the implementation order directed that the ALJ certify the record to the Commission.  

On July 1, 2009, Metropolitan Edison Company (Met Ed), Pennsylvania Electric Company (Penelec), and Pennsylvania Power Company (Penn Power) filed their energy conservation and efficiency plans with the Commission pursuant to the Commission’s orders and Act 129.  Also on July 1, 2009, Met Ed, Penelec and Penn Power filed a joint petition for consolidation of the proceedings.

By notice dated July 2, 2009, the Commission scheduled a prehearing conference for this matter on July 29, 2009 at 9:30 a.m. in Hearing Room 3, Commonwealth Keystone Building in Harrisburg and assigned me to preside.  I issued a prehearing conference order on July 8, 2009 setting forth the procedural matters to be addressed at the prehearing conference. 

On July 10, 2009, UGI Utilities, Inc., -Gas Division, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. (collectively UGI) filed petitions to intervene in the Met Ed and Penelec proceedings.  In its petitions, UGI contends that it has an interest which is directly affected and is not adequately represented by existing participants in the proceeding and that it may be bound by the action of the Commission in the proceeding.  According to UGI, given the broad requirements and clear intent of Act 129, it has an interest that is of such a nature that its participation in this proceeding is in the public interest. 
According to UGI, Act 129 and the Commission’s orders implementing it  contemplate that fuel substitution programs are eligible to meet the electric distribution companies’ Act 129 load reduction targets and that the statute requires procedures to be established to allow recommendations to be made as additional measures that will enable an electric distribution company to improve its plan.  UGI points out that Met Ed and Penelec have not included fuel substitution measures in their filed plans.  UGI argues that fuel substitution should be a significant part of any plans approved by the Commission.



UGI also contends that it should be granted intervention in this proceeding because the use of natural gas resources as an electric usage reduction measure has the potential to significantly affect the total costs that Met Ed and Penelec customers may ultimately pay for their total energy consumption once an approved plan is fully implemented. In addition, once approved, UGI asserts that the plans will be in place for an extended timeframe with limited opportunities for plan review and adjustment.  UGI argues that the Commission must gather and consider a broad spectrum of industry and consumer input on the sufficiency of the plans now so that the goals of Act 129 are achieved in a cost-effective manner for the long term.



UGI states that it seeks to intervene in these proceedings for the purpose of providing input regarding the significant benefits of including additional fuel substitution measures in Met Ed’s and Penelec’s plans to not only meet the load reduction mandate of Act 129, but to provide long-term sustainable benefits to consumers such as downward pressure on wholesale electric and natural gas prices resulting from the more efficient use of natural gas on a source-to-end-use basis and a reduction in greenhouse gas emissions.  UGI contends that it is uniquely positioned to provide valuable input to the Commission on fuel substitution measures because it provides natural gas service to large numbers of customers in Met Ed’s and Penelec’s territories.  According to UGI, its interest is not adequately represented by any other party or participant in these proceedings.  UGI’s petitions request that the Commission grant it leave to intervene and admit it as a party to these proceedings.


On July 20, 2009, Met Ed and Penelec filed answers opposing UGI’s petitions to intervene.  Met Ed and Penelec assert that the Commission has rejected previous attempts by UGI to raise the issue of fuel substitution in the context of the Act 129 implementation process and that fuel substitution is beyond the scope of these proceedings. 


Met Ed and Penelec also cite the Commission order issued June 1, 2009 in Implementation of the Alternative Energy Portfolio Standards Act of 2004:  Standards for the Participation of Demand Side Management Resources-Technical Reference Manual Update (TRM Order) at Docket No. M-00051865 where the Commission’s addressed the issue of natural gas fuel switching or substitution and noted that:

The Commission recognizes that fuel switching is a complicated topic that will require additional time and effort to fully address.  As the TRM will provide vital guidance to EDCs in developing their EE&C plans, which are due to be filed by July 1, 2009, there is not enough time to convene a working group to address all the related issues, fuel switching will not be included in this TRM.



The TRM Order directed the formation of a fuel-switching working group to identify and address those issues in order to include the fuel-switching measures in a future technical reference manual.  TRM Order at Ordering Paragraph 5.  According to Met Ed and Penelec, this is a clear indication that the Commission did not want to address the issue of fuel-switching in the Act 129 plans.    



Met Ed and Penelec assert that there is insufficient time to adequately address fuel substitution in this case and there will be ample opportunity for interested parties to recommend modifications to their plans during the annual review of the plans.  In addition, Met Ed and Penelec argue that the results of these proceedings will not be binding on UGI since there are other vehicles for developing this issue available.  Met Ed and Penelec both request in their answers that UGI’s petitions to intervene be denied. 



On July 27, 2009, UGI filed an answer to the answers of Met Ed and Penelec.  UGI filed an Answer to Met Ed’s and Penelec’s answers because their answers “constitute preliminary objections”.  UGI’s answer reiterates many of the arguments set forth in its petitions to intervene and renews its request that it be granted leave to intervene and admit it as a party to these proceedings.  



Also on July 27, Comperio Energy LLC, d/b/a ClearChoice Energy
(ClearChoice) filed a petition to intervene and E Cubed Company, LLC (E Cubed) filed a letter requesting that it be allowed to intervene.  ClearChoice’s petition alleges that it is a conservation service provider that has customers in Met Ed’s and Penelec’s service territories. ClearChoice is concerned that some of the programs proposed by Met Ed and Penelec in their plans may impact its ability to compete for customers.  ClearChoice asserts that it may suffer an adverse impact under the plans proposed by Met Ed and Penelec.  ClearChoice requests that the Commission grant its petition to intervene and admit it as a party to these proceedings.


E Cubed’s letter states that it is filing its request for intervention on behalf of the National Association of Energy Service Companies (NAESCO) and the Joint Supporters.  NAESCO is a group of organizations that design, manufacture finance and install energy efficiency and renewable energy equipment.  The Joint Supporters are a voluntary association of companies and organizations that includes providers and end users that employ distributed generation and clean combined heat and power technology, utilizing natural gas among other energy efficiency techniques.   


I conducted a prehearing conference in this case on July 29, 2009 at 9:30 a.m. in Harrisburg.  UGI and Met Ed and Penelec provided oral argument at the prehearing conference, and UGI’s status as a Met Ed and Penelec customer was raised and not rebutted.  Met Ed and Penelec also noted that the ClearChoice petition and E Cubed letter were facially defective since both were signed by non-attorneys on behalf of corporate entities.


The petitions and letter request to intervene are ready for decision.  For the reasons set forth below, I will grant UGI’s petitions and deny ClearChoice’s petition and E Cubed’s letter request.
DISCUSSION

The Commission’s Rules of Practice and Procedure permit petitions to intervene.  52 Pa. Code §§5.71-5.76  The provision at 52 Pa. Code §5.72 governs what entities are eligible to intervene in a proceeding and states as follows:



§ 5.72. Eligibility to intervene.

 



(a)  Persons. A petition to intervene may be filed by a person 




claiming a right to intervene or an interest of such nature that 




intervention is necessary or appropriate to the administration of the 



statute under which the proceeding is brought. The right or interest 




may be one of the following: 

   




(1)  A right conferred by statute of the United States or of 





the Commonwealth. 

   




(2)  An interest which may be directly affected and which is 




not adequately represented by existing participants, and as 





to which the petitioner may be bound by the action of the 





Commission in the proceeding. 

   




(3)  Another interest of such nature that participation of the 





petitioner may be in the public interest. 

 



(b)  Commonwealth. The Commonwealth or an officer or agency 




thereof may intervene as of right in a proceeding subject to 





paragraphs (1)—(3). 

 



(c)  Supersession. Subsections (a) and (b) are identical to 1 Pa. 




Code §  35.28 (relating to eligibility to intervene).

 

Allowance of intervention is a matter within the discretion of the Commission.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n, 33 A.2d 641(Pa. Super. 1943), N.A.A.C.P., Inc. v. Pennsylvania Pub. Util. Comm’n, 290 A.2d 704 (Pa. Cmwlth. 1972).  


I will first address the petition of ClearChoice and the letter request of E Cubed.  The ClearChoice petition was filed by its president.  There is no indication that the president of ClearChoice is an attorney admitted to practice in Pennsylvania.  Similarly, the E Cubed letter request is signed by its president.  There is no indication that the president of E Cubed is an attorney admitted to practice in Pennsylvania.  In addition, the E Cubed letter does not have a certificate of service attached to it or any other indication that E Cubed served the letter on other parties to this proceeding.  Both documents are therefore facially defective.



The Commission’s Rules of Practice and Procedure at 52 Pa. Code §§1.21-1.23 provide that an individual may represent himself or herself.  However, a partnership, corporation, trust, association, joint venture, other business organization, trust, trustee, legal representative, receiver, agency, governmental entity, municipality or other political subdivision, must have an attorney licensed to practice law in the Commonwealth of Pennsylvania or admitted pro hac vice represent it in a proceeding before the Commission.  A corporation must have counsel in order to proceed in any legal action because a corporation cannot represent itself.  Smaha v. Landy, 638 A.2d 392 (Pa. Cmwlth 1994)  A corporation can only act through its agents and an agent representing it in court must be an attorney admitted to practice.  Walcavge v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super 1984)  Since both ClearChoice and E Cubed are corporations they must be represented by counsel in this proceeding.  

In addition, E Cubed’s letter does not have attached to it a certificate of service listing the parties served with the motion as required by 52 Pa. Code §1.58.    Given the lack of a certificate of service, none of the parties had notice that E Cubed requested that it be allowed to intervene until I raised the issue at the prehearing conference.  Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pennsylvania Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties to an administrative proceeding have notice of the proceeding and the opportunity to be heard in that proceeding.  Since there 
is not a certificate of service attached to E Cubed’s letter, none of the parties had notice and opportunity to be heard and therefore were not provided due process.  For both these reasons, I will dimiss the requests to intervene of ClearChoice and E Cubed without prejudice.  ClearChoice and E Cubed may file petitions to intervene that comply with the Commission’s Rules of Practice and Procedure regarding attorney representation and certificates of service. 


I will now address UGI’s petitions to intervene.  ALJ Susan D. Colwell ruled on this same issue in the PPL Electric Utilities Corporation Act 129 filing at M-2009-2093216.  In that case, ALJ Colwell ruled that UGI, as a customer, was entitled to participate in that proceeding and granted intervention on that basis.  I concur with ALJ Colwell’s ruling and will grant UGI’s petition to intervene in these proceedings.

However, ALJ Colwell also warned that a grant of intervention does not equal an open invitation to discovery.  The usual rules of relevance are in effect, meaning that objections to discovery requests which are outside the scope of the plans and their development will be upheld.  I agree with ALJ Colwell that it is not reasonable to expect Met Ed and Penelec to expend resources responding to discovery regarding what is not in their proposed plans when the time period involved in this litigation is already short and the subject matter of fuel-switching has been deferred to another proceeding.  



I also concur with ALJ Colwell that UGI’s answers to Met Ed’s and Penelec’s answers to its petitions to intervene are improper.  The Commission’s Rules of Practice and Procedure do not provide for an answer to an answer.  An answer in opposition to a petition to intervene will, by its very nature, try to end the petitioner’s intervention in the case.  This does not transform an answer to a petition to intervene into a preliminary objection.  I will strike UGI’s answers to Met Ed and Penelec’s answers.
ORDER



THEREFORE,



IT IS ORDERED:

1.
That the answers of the UGI Utilities, Inc., -Gas Division, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. to the answers of Metropolitan Edison Company and Pennsylvania Electric Company and request for deemed grant of intervention are stricken.



2.
That the petitions to intervene of UGI Utilities, Inc., - Gas Division, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. are granted.



3.
That the answers of Metropolitan Edison Company and Pennsylvania Electric Company opposing the petitions to intervene of UGI Utilities, Inc. – Gas Division, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. are denied.


4. 
That the petition to intervene of Comperio Energy LLC, d/b/a ClearChoice Energy is dismissed without prejudice.


5.
That the letter requesting that it be allowed to intervene of E Cubed Company, LLC is dismissed without prejudice. 
Date:
July 31, 2009
_______________________



David A. Salapa



Administrative Law Judge
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