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Background
On or about May 19, 2009, counsel for Core Communications, Inc. (“Core” or “Complainant”) filed two formal complaints (“Complaints”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against AT&T Communications of PA, LLC, and TCG Pittsburgh, Inc. (collectively, “AT&T” or “Respondents”) alleging non-payment by AT&T for terminating AT&T transmissions from Verizon tandem switches to Core end-user customers.  These Complaints are Docket Nos. C-2009-2108186 (AT&T PA) and C-2009-2108239 (TCG).  Core has coined this telecommunications traffic as AT&T Indirect Traffic, which involves intrastate switched access service by Core.  Core averred that it does not have an interconnection agreement or traffic exchange agreement with AT&T; and thus, alleged that Core’s tariff controls the compensation it should receive for providing AT&T with intrastate switched access service.  Core averred that Respondents have not paid regarding this type of access service and have outstanding balances due for periods from January 1, 2004 through December 31, 2007 and from January 1, 2009 through March 31, 2009.  Complainant requests the Commission to direct Respondents to pay all intrastate switched access charges due and those same charges that may accrue in the future.

On June 9, 2009, AT&T filed its answer to the Complaints alleging the parties were paying each other in-kind for access service through a bill and keep arrangement from January 1, 2004 through December 31, 2007.  AT&T averred that the bill and keep arrangement is the industry standard method for intercarrier compensation.
  Regarding compensation after 2007, AT&T alleged that the parties were in negotiations over compensation without any agreement.  AT&T averred that the compensation at issue should be resolved on a going-forward basis and that virtually all of the traffic at issue is ISP-bound (“Internet Service Provider”) local traffic which is governed by the FCC’s ISP Remand Order, Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-bound Traffic, Order on Remand and Report and Order, 16 FCC Rcd. 9151 (2001) (“ISP Remand Order”) , remanded but not vacated, Worldcom, Inc. v. FCC, No. 01-1218 (D.C. Cir. 2002).  AT&T averred that the bill and keep method was by default the in-kind payment for the access service from January 1, 2004 through March 2008 and that this bill and keep arrangement is appropriate for any of these same intrastate access services charges in the future.  AT&T does not agree to pay Core for local ISP-bound access charges at its tariff rate or at the Verizon tandem reciprocal compensation rate for termination of traffic that is predominantly ISP-bound.  

Core disputes the fact that the terminated traffic is ISP-bound dictates the determination of its compensation as outside of the jurisdiction of this Commission.  Furthermore, Core fails to accept the alleged industry standard of a bill and keep arrangement because there is no intercarrier compensation agreement between the two CLECs.  Core submits that it should be compensated for its services at its tariff rate for access and termination of traffic.

Relevant Procedural History

On December 8, 2009, AT&T filed a Motion to Dismiss this proceeding suggesting that the Commission lacked subject matter jurisdiction or, in the alternative, the relief sought has been preempted by the FCC.  AT&T cited cases from the FCC, predominantly the ISP Remand Order, and cases from Pennsylvania, Petition of US LEC of Pennsylvania, Inc. for Arbitration with 
Verizon Pennsylvania, Inc. Pursuant to Section 252(b) of the Telecommunications Act of 1996, Opinion and Order, Docket No. A-310814F7000 (April 18, 2003); and Petition of US LEC of Pennsylvania, Inc. for Arbitration with Verizon Pennsylvania, Inc. Pursuant to Section 252(b) of the Telecommunications Act of 1996, Opinion and Order, Docket No. A-310814F7000 (Jan. 18, 2006), and alleged that the instant proceeding should not rely on, Pac-West Telecomm, Inc. v. AT&T Communications of California, Inc. et al., 2007 Cal. PUC LEXIS 310 (Cal. PUC 2007), aff’d, AT&T Communications v. Pac-West Telecomm, Inc., 2008 U.S. Dist. LEXIS 61740 (N.D. Cal. Aug. 12, 2008)(“Pac West”) because Pac West ignored the ramifications of ISP-bound traffic and wrongly limited the ISP Remand Order to traffic solely between an ILEC and a CLEC.    

AT&T stated that the pertinent facts of this proceeding are: 

(1)
All ISP-bound traffic AT&T sent to Core before September 2009 was non-toll traffic; and 
(2)
Some of the traffic after September 2009 was non-ISP bound but indeterminate whether said traffic was sent by AT&T to Core.  Core has stated it could not provide this information.  AT&T noted however that the only other type of traffic Core claims to terminate is directed to VOIP (voice-over-Internet-protocol) providers and their end-user customers. 

AT&T Motion to Dismiss, at 6-7.
AT&T alleged that the Commission might have jurisdiction to regulate compensation for ISP-bound traffic outside the context of an interconnection agreement dispute where parties have established an interconnection agreement but said agreement does not address ISP-bound traffic.  AT&T affirmed that such a situation is not the context of the instant proceeding because these parties do not have an interconnection agreement in as much as CLECs cannot compel other CLECs to negotiate interconnection agreements under the 1996 Telecommunications Act, 47 U.S.C. §§151 et seq., as amended  Alternatively, if it is determined that the Commission has jurisdiction over ISP-bound traffic, AT&T alleged that the FCC has preempted this Commission from making decisions regarding said traffic. 

AT&T requested that the undersigned Administrative Law Judge (“ALJ”) suspend the instant proceeding while the Motion to Dismiss is pending.

By letter dated December 9, 2009, Core responded stating that it objected to any suspension of further testimony while the motion is pending as well as the motion itself.  

On December 28, 2009, Core filed its Answer to the Motion to Dismiss.  Core stated that the FCC has never preempted the Commission's authority to address issues relating to intercarrier compensation between two CLECs.  Rather, the ISP Remand Order applied only to intercarrier compensation between an ILEC and CLECs.  In this case, the exchange of traffic is between two CLECs; thus, the ISP Remand Order is not operable over the Complaints.  In arguendo, Core argued if the ISP Remand Order applied here, the Commission would still have jurisdiction as the Telecommunications Act of 1996 contemplated shared state and federal authority over all aspects of competition.  Moreover, Core contended there are factual issues in dispute:

(1)
Whether AT&T indirect traffic is in fact toll traffic;

(2)
Whether Core’s intrastate access tariff applies to the disputed traffic; and

(3)
Whether switched access charges solely apply to “toll traffic” and not “non-toll traffic.” 

Core further contended that the Pac-West case, which is directly on point with the issues presented in this proceeding, makes clear that state commissions have not been preempted from applying intrastate tariff rates to ISP-bound traffic exchanged between two CLECs.  Core stated the Commission has jurisdiction necessary to address intercarrier compensation issues between CLECs regarding the termination of the intrastate ISP-bound traffic because there is no FCC preemption of this authority.  Core contended this Motion to Dismiss is purely to delay resolution of the dispute and prolong non-payment for services rendered by Core.  Core submitted any reward to such behavior would be unfair.  



On January 6, 2010, AT&T filed a Motion to Reply to the Answer of Core (“Motion to Reply”) and a request for oral argument on jurisdictional issues.  The latter request included a plea to suspend the procedural schedule pending the Commission’s determination of the jurisdictional issue pursuant to 52 Pa.Code § 5.103(d)(2).  AT&T alleged further testimony and hearings were unnecessary and would cause inefficient use of the Commission’s and the parties’ resources if it is determined that the PUC does not have jurisdiction.   


By electronic mail (“e-mail”) dated January 11, 2010 counsel for AT&T requested that the evidentiary hearing schedule be changed because AT&T personnel had a conflict with the first day of hearings.  The undersigned conducted a conference call with both parties.  It was determined that there was no objection to canceling the February 2, 2010 hearing day, the next day, February 3, 2010, would be the first day of hearings and the second day of hearings would be February 5, 2010, if needed.  


By letter dated January 14, 2010, AT&T reiterated its request for oral argument in this proceeding.


By letter dated January 15, 2010, Core responded to AT&T's letter objecting to AT&T’s response as contrary to procedure and characterized the requested procedural suspension as more unjustified delay.


By Answer dated January 26, 2010, Core found no meritorious basis to justify a response by AT&T in its Motion to Reply.  Core alleged AT&T's reply was not justified by procedure and therefore requested that AT&T's reply be stricken.  In arguendo, Core contended the reply by AT&T was defective as it did not comply in format with that outlined by Commission regulation.  Core further stated that the Motion to Reply was inappropriate and contended that there were no justifiable reasons to suspend the procedural schedule as requested by AT&T.


By Order dated February 1, 2010, the undersigned ALJ granted the Motion to Suspend the Procedural Schedule pending a ruling on the Motion to Dismiss.  The Motion for Oral Argument was granted and the parties conducted oral argument on February 3, 2010.  The hearing scheduled for February 5, 2010 was cancelled.  The Motion to Dismiss is now ripe for ruling.

Issue

This dispute involves transport and termination services to end-user customers by Core for AT&T.  Core provided the services and has not received compensation.  Both AT&T and Core are CLECs.  Therefore, in simplest terms, this is an intercarrier compensation dispute between two CLECs.  One CLEC (AT&T) has failed to pay the other (Core) for service rendered and services that continue to be rendered.  

The rationale AT&T has used for non-payment is that the destination of the transport service is ISP-bound; and therefore, is not intrastate but is interstate and outside of the jurisdiction of this Commission.  In the alternative, AT&T contends non-payment is justified because the FCC has preempted the Commission in the area of intercarrier compensation for the type of traffic in this matter.  

Core has argued that the destination as ISP-bound is only relevant and determinative when the compensation involves an ILEC and a CLEC.  Under the 1996 Telecommunications Act an ILEC can compel a CLEC to enter an intercarrier compensation agreement; however, that mandate does not exist in a CLEC to CLEC relationship.  Thus, there exists no recourse for a CLEC providing transport and termination service to receive adequate compensation.  Core alleged such a result is not equitable and could not be intentional by the FCC.  Consequently, the destination of the transport is only relevant when the entities at issue are ILEC and CLEC; otherwise the destination is not determinative of the vehicle for compensation.  Core also states that the traffic at issue is mixed because it involves interstate communications (to the Internet Protocol) that are delivered through local or intrastate calls.  For compensation issues, the FCC has only spoken to the ILEC/CLEC relationship and has not spoken to a CLEC/CLEC relationship.  Core contends that the FCC has not preempted the states for compensation when this traffic at issue involves a CLEC/CLEC relationship.

After discovery was conducted between the parties, it was revealed that there has been a dichotomy of traffic terminated by Core.  Traffic terminated prior to September 2009 was ISP-bound.  Core, to-date, does not dispute that the traffic at issue prior to September 2009 was ISP-bound.  Traffic terminated after September 2009 may be mixed containing VOIP (voice-over-internet-protocol) traffic termination and ISP-bound traffic.  Both parties have affirmatively stated traffic after September 2009 may be mixed.  See, Tr. 40-41, 48-49, Core Exhibit 1.

Analysis
The Commission’s regulations provide, in relevant part:

§ 5.101.  Preliminary objections.

(a)  Grounds.  A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:

(1)  Lack of Commission jurisdiction….

52 Pa.Code § 5.101(a)(1).

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel.  In Re Borough of Valley-Hi, 54 Pa.Commw. 53, 420 A.2d 15 (1980).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. Pa. State Police, 152 Pa.Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

A preliminary objection contending lack of Commission jurisdiction pursuant to the Commission’s Rules of Practice and Procedure is analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Phila. Theologitcal Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa.Super. 1991).  The Commission follows this standard of review.  Montague v. Phila. Electric Co., 66 Pa. PUC 24 (1988).

In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. Of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The Commission must view the Complaints in the light most favorable to the nonmoving party.  Equitable Small Transportation Intervenors v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  

The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. § 703(b), 52 Pa.Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there is no genuine question of material fact and the moving party is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. v. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. 1993).

In determining the absence of a genuine issue of fact, the evidence must be viewed in the light most favorable to the non-moving party and any doubt must be resolved against the entry of judgment.  The courts will accept as true all well-pleaded facts in the non-movant’s pleadings and give the non-moving party the benefit of all reasonable inferences. Wright v. North American Life Assurance Co., 372 Pa.Super.Ct. 272 (1988); Bobb v. Kraybill, 354 Pa.Super.Ct. 361 (1986); see also, South River Power Partners, L.P. v. West Penn Power Co., 86 Pa PUC 477, 483 (1986).  Also, the courts are not to decide issues of fact but to determine whether such material issues of fact exist.  Sanders v. Loomis Armored, 418 Pa.Super.Ct. 375 (1992).  It is the moving party which has the burden of proving the absence of a genuine factual issue.  Campbell v. Eitak, Inc., 2006 Pa.Super.Ct. 26.

 
 
In the instant proceeding, AT&T has contended that there are no genuine issues as to material facts and that it is entitled to judgment as a matter of law on the issue of whether the Commission has subject matter jurisdiction over the transport service in the instant proceeding.  The parties clearly have differed in their interpretations of the facts and their application to case law.  The task at hand is to review the factual admissions of the parties and apply these admissions to the law.  If it is found that there are genuine issues as to material facts, then my inquiry is at an end and judgment in favor of the movant, AT&T, must be denied.  If, however, it is found that there is no genuine issue as to material facts necessary to render a judgment, then dismissal may be granted, in whole or in part.

1.
Traffic After September 2009



The parties provided oral argument on this matter of subject matter jurisdiction before the Commission rendered its decision in Global NAPs.  However, the parties were aware of the facts regarding Global NAPs and had opportunities to distinguish this case from said facts.  The following exchange is dispositive of the parties’ views of this dispute regarding the traffic at issue after September 2009 and Global NAPs:

MR. LIVINGSTON:  Well, I say before September 2009, the traffic is purely ISP-bound, and your Honor has so found.  All they had and all they were billing up to that point in time were ISP customers.  So my definition is ISP bound traffic.  Subsequently I understand that they added to their 55 ISP customers five VOIP customers.  So while we really don't know the mix, it is certainly 

possible, based upon the information that we have, that the traffic is both ISP bound traffic and traffic that terminates the VOIP providers.  Whether that is also ISP-bound traffic or not, I don't know.  But it is certainly traffic that goes from the public switch telephone network, according to Core, to an Internet Protocol format PSP and to ISP traffic may be a small fraction.  We do know that they continue to have ISP customers and that probably a 

good share and maybe virtually all the traffic subsequent to September has, in fact, been ISP-bound.  It’s one of the two: it’s either going to a VOIP provider and, therefore, it may be subject to the Global NAPs case.

JUDGE JONES:  That's what I wanted you to say.  That’s what I wanted you to say, Mr. Livingston.  Now, you alleged that that is subject to the Global NAPs order that a colleague of mine, A.L.J. Weismandel wrote that is pending before the Commission, but in that, instance-That’s an RLEC, isn’t that Palmerton Telephone Company and Global NAPs, which is a CLEC?  So don’t you have the same distinction of an ILEC and a CLEC versus a CLEC and a CLEC?  

MR. LIVINGSTON:  Well, you certainly have that distinction, but I don’t know whether there’s going to be any debate one way or another whether the distinction makes any difference.  I mean I know nothing out there either in this state or any other state that describes any significance to that distinction.

JUDGE JONES:  So it is AT&T’s position that that distinction does not have any weight.  

MR. LIVINGSTON:  When it comes to VOIP traffic that is true, your Honor.  

JUDGE JONES:  Okay.  So it would be AT&T’s argument that this Administrative Law Judge should not proceed further until the Commission has stated with finality in … Global NAPs how the Commission is ruling on that issue.  

MR. LIVINGSTON:  I would agree with that.  I would agree with that based upon what we currently know.  

Tr. 40-42.  It is noted that Core failed to rebut the above assertions made by AT&T.    



The pleadings including the oral argument do not establish with certainty whether there is a mix of traffic after September 2009.  The established fact is that the potential for a mix of traffic exists.  However, whether the traffic is mixed is not an established fact.  Furthermore, the destination of the VOIP traffic is also unclear from the pleadings and oral argument.



The undersigned ALJ has determined that this issue of whether there exists mixed traffic, both VOIP and ISP-bound is material to this proceeding.  In addition, the issue of the destination of the VOIP traffic is also material to this proceeding.  These facts in my view are indeterminate and critical to resolution of this proceeding.  Global NAPs may be determinative of jurisdiction of the traffic after September 2009 however, these facts are needed to determine resolution of this dispute.  

When Global NAPs was still pending before the Commission, the parties’ focus could have been solely on the traffic prior to September 2009 leaving the aftermath of traffic in abeyance pending the resolution of Global NAPs.  However, the pendency of Global NAPs is no longer the circumstance. 



Pursuant to Sanders, it is determined that material facts exist regarding the traffic after September 2009, 418 Pa.Super.Ct. 375 (1992).  Because genuine issues of fact remain, the Motion to Dismiss regarding the traffic after September 2009 must be denied. 

2.
Traffic prior to September 2009 

In the days of solely POTs (plain old telephones), calls were made through the PSTN (Public Switched Telephone Network).  The switches in the PSTN determined the path between the origin and destination of a call.  The physical path of the call was that of the switches activated to get from the origin to the destination point enabling the callers to communicate.  The compensation for the call was determined by the point of origin and the point of destination, also known as the “end-to-end” analysis.  In simplest terms as understood by the undersigned, the Internet is similar to the switch providing a path for transmission of telecommunications service or information service.  However, the Internet can also be a destination in regard to using the system for information service.

In Core v. FCC, ____ F.3d. ____, No. 08-1365, (D.C. Cir. Jan. 12, 2010) at 9 the U.S. Appeals Court states, “Dial-up internet traffic is special because it involves interstate communications that are delivered through local calls.”  In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-bound traffic, 14 FCC Rcd 3689 (1999), the FCC applied its “end-to-end” analysis for classification of the communication as local or interstate declaring the analysis turns on whether the communication’s origin and destination are in the same state.  The FCC concluded based on the end-to-end principle that dial-up Internet traffic was interstate. Id, at ¶ 18.  “The FCC has consistently applied [the end-to-end analysis] to determine whether communications are interstate for purposes of Section 201 [of TA 1996]” Core v. FCC, Slip Op. at 10.  Moreover, the U.S. Appeals Court found that ISP-bound traffic is interstate based on the end-to-end analysis and indeed the FCC has authority under Section 201 of the TA 1996 to regulate compensation between the sending local exchange carrier and the recipient local exchange carrier regarding ISP-bound traffic.   

The parties agree that the traffic prior to September 2009 was ISP-bound traffic for dial-up Internet service.  Tr. 40, 49 and Core Exhibit 1.  Most damaging for Core is that its own counsel’s states,

MS. O’DELL: …To the end-to-end analysis, just to address that point very briefly, the concept there is the AT&T customers picks up the phone, dials the number.  The call goes to Core’s switch, at that point setting for icing out of the mix for a moment, at that moment Core terminates the call.  And Core then sends it on to its ISP customer who then takes it to the cloud, to the internet cloud.  So when you look at the call, as has been developed in this case, these are intrastate calls both on the originating and at Core's switch.  It’s all in Pennsylvania. 

JUDGE JONES:  So you are saying that I should ignore the part where Core goes to the cloud; that the determination is at Core's switch?  

MS. O'DELL:  Yes.  

JUDGE JONES:  But that's not the purpose for the call.  The purpose for the call is to get to the cloud?  

MS. O'DELL:  Correct.  

JUDGE JONES:  Would you agree?  

MS. O'DELL:  I would agree, but that purpose could not occur but for the telecommunication services provided by Core to that ISP customer being the ISP provider.  

Tr. 55-56.  This argument misses the mark of the end-to-end analysis or attempts to distort the analysis to means beneficial to Core.  It is the undersigned ALJ’s point of view that the end-to-end analysis looks at the origin and destination of the call.  As counsel for Core states, the destination would be the Internet cloud.  Consequently, by applying Core v. FCC, the telecommunication service at issue is under the jurisdiction and authority of the FCC to determine the compensation for the transport and termination service rendered.  Core argued that the ISP Remand Order is limited to ISP-bound traffic originated by an ILEC and terminated by CLEC.  The undersigned submits that Core v. FCC fails to endorse a limitation of just ILEC/CLEC origination and termination.



Moreover, the Commission stated in Global NAPs that reliance on traffic protocols does not determine the PUC’s subject matter jurisdiction.  Chrmn. Cawley Motion, February 11, 2010, at 2.  Rather, the Commission is to focus on the actual service provided; i.e. is there a common carrier engaged in telecommunications services by transporting traffic calls that are not IP- based.  Id at 4.  The undersigned ALJ submits that the Commission’s focus must be supplemented with the end-to-end analysis of the telecommunications service at issue.  



Core effectively advocated that the facts of this proceeding compare with the facts of Pac-West.  In Pac-West, the California Public Utility Commission addressed intercarrier compensation between two CLECs.  The California Commission found that it was not preempted from applying intrastate tariff rates to ISP-bound traffic exchanged between two CLECs.  Although the Pac-West decision is suggestive precedent which confirmed the CLEC/CLEC relationship was not addressed by the ISP Remand Order, the Pac-West decision and the affirmation by the U.S. District Court for the Northern District of California was made prior to Core v. FCC where the end-to-end analysis determined jurisdiction and authority of the FCC.  As stated above the end-to-end analysis does not respect the type of carrier involved in the exchange of traffic for compensation.  Consequently, the distinction Core makes of an ILEC/CLEC relationship versus a CLEC/CLEC relationship to determine intercarrier compensation is moot. 


Accordingly, because the Core v. FCC end-to-end analysis affirmatively states that the FCC has jurisdiction and authority over ISP-bound traffic and intercarrier exchange compensation regardless of the entities involved with the exchange of traffic, the traffic at issue prior to September 2009 is under the jurisdiction and authority of the FCC.  The Motion to Dismiss regarding the traffic prior to September 2009 is granted because the Commission does not have subject matter jurisdiction.

THEREFORE;

IT IS ORDERED:

1.
That the Motion to Dismiss for lack of subject matter jurisdiction by AT&T is granted in part and denied in part consistent with this Order.

2.
That this proceeding remains set for hearing.

Date: February 26, 2010



_____________________________








Angela T. Jones
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	� 	Core does not abide by the bill and keep arrangement for compensation of its termination service.  Core contends that for intrastate traffic, which it alleged is at issue here, Core’s Pennsylvania tariff should dictate the compensation it should receive for termination service rendered.  The traffic here for which Core seeks compensation is traffic prior to September 2009, which is discussed below.
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