COMMONWEALTH OF PENNSYLVANIA

555 Walnut Street, 5th Floos, Forum Place
Harrisburg, Pennsylvania 17101-1923
IRWINA. POPOWSKY (717) 783-5048 FAX (717) 783-7152
Consumer Advocate 800-684-8560 {in PA only) consumer@paoca.org

November 15, 2010

Rosemary Chiavetta

Secretary

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

RE:  Metropolitan Edison Company Energy
Efficiency and Conservation Plan

Docket No.  M-2009-2092222

Pennsylvania Electric Company Energy
Etficiency and Conservation Plan

Docket No.  M-2009-2112952

Pennsylvania Power Company Energy
Efficiency and Conservation Plan

Docket No.  M-2009-2112956

Dear Secretary Chiavetta:
Enclosed for filing is the Response of the Office of Consumer Advocate to FirstEnergy’s
Answer in Opposition to the Petition to Intervene of the Pennsylvania Communities Organizing

for Change, in the above referenced proceeding.

Copies have been served as indicated on the enclosed Certificate of Service.

Respectfully Submitted,

/ /7
(/"//’(/ "
AronJ. Beatty
Assistant Consumer Advocate

PA Attorney L.D. # 86625

Enclosure
cc: Honorable David A. Salapa
Office of Special Assistants

00135749.docx



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Metropolitan Edison Company Energy : Docket No.  M-2009-2092222
Efficiency and Conservation Plan g

Pennsylvania Electric Company Energy : Docket No. M-2009-2112952
Efficiency and Conservation Plan $

Pennsylvania Power Company Energy : Docket No.  M-2009-2112956
Efficiency and Conservation Plan :

RESPONSE OF THE OFFICE OF CONSUMER ADVOCATE
TO FIRSTENERGY’S ANSWER IN OPPOSITION TO THE
PETITION TO INTERVENE OF
THE PENNSYLVANIA COMMUNITIES ORGANIZING FOR CHANGE

The Pennsylvania Office of Consumer Advocate (OCA) submits this Response to
the Metropolitan Edison Company (Met-Ed), the Pennsylvania Electric Company (Penelec) and
the Pennsylvania Power Compnay (PennPower) (collectively, the Companies) Answer in
Opposition to the Petition to Intervene of the Pennsylvania Communities Organizing for Change
(PCOC). The OCA urges the Commission to reject the Companies’ position and to grant the
PCOC Petition to Intervene.

I. INTRODUCTION
1. On September 15, 2010, the Companies filed a black-lined copy of their revised
Energy Efficiency and Conservation Plans (EE&C Plans or Plans) with the Pennsylvania Public

Utility Commission (Commission).



2 On October 18, 2010, the Pennsylvania Communities Organizing for Change
(PCOC) through its counsel the Public Utility Law Project (PULP) filed a Petition to Intervene
(Petition) and Comments to the Companies’ Plan.

3. On November 4, 2010, the Companies filed an Answer objecting to PCOC’s
intervention.

4. In their Answer, the Companies argue that the Commission should deny PCOC’s
Petition because, among other reasons, “the Pennsylvania Office of Consumer Advocate (OCA)
has intervened in this proceeding and advocated on behalf of the Companies’ residential
customers, including low income customers.” Answer, 9 6, 8.

5. The Companies’ assertion that the OCA’s participation in this proceeding
diminishes PCOC’s right to intervene in any way is in plain legal error. The Commission and
Courts have rejected this argument in prior cases and the OCA submits that the Commission
must reject it here as well.'

I1. RESPONSE

A. The OCA’s Participation in this Proceeding Cannot Serve as a Bar to the
Participation of Other Interested Parties.

6. The OCA submits that the Companies’ reliance on the Consumer Advocate’s
participation in this proceeding as a reason for the Commission to deny PCOC’s Petition is in
legal error. Specifically, Section 309-6 of the Consumer Advocate’s authorizing legislation

specifies that: “Nothing contained herein shall in any way limit the right of any consumer to

bring a proceeding before either the commission or a court.” 71 P.S. §309-6; see also Barasch v.

Pa. P.U.C., 546 A.2d 1296 (Pa. Commw. 1988), modified on denial of reargument by, 550 A.2d

' The OCA would also note that ALJs Buckley and Bares approved the intervention of PCOC in their Second
Prehearing Conference Order in PPL Electric’s EE&C Plan proceeding at Docket No. M-2009-2093216 (Entered
November 12, 2010).
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257 (Pa. Commw. 1989) (notice to the Office of Consumer Advocate does not constitute notice
to the customers of a utility).

7. In South River Power Partners, L.P.. v. Pennsylvania Public Utility Commission,

673 A.2d 422, 426 (Pa. Commw. 1996), the Court stated that:

we must reject South River’s contention that the active

participation in this case by the Office of the Consumer Advocate

and various other interested parties eliminates the need for notice

to be provided to West Penn’s customers.
The Court continued:

While the majority of West Penn’s customers would undoubtedly

be content to allow the Office of Consumer Advocate to fight their

battle for them, due process requires at a minimum that West

Penn’s customers be notified of the PUC hearing and be afforded

an opportunity to participate in that proceeding if they so choose.
South River at 427. 1t is settled law that parties may not be excluded from a proceeding for the
reasons that the Companies advance here — namely that the OCA is participating in that same
proceeding. The Companies are in error on this point, and the Commission should reject the
Companies’ argument on this point.

8. In addition, the Companies provide no factual basis for its conclusions. The
Companies provide no indication how PCOC and the OCA would provide duplicative efforts.
The Companies only offer their conclusion that the OCA advocates for residential customers,
including low-income customers. The OCA submits that this is entirely inadequate — the
Commission should not exclude an interested party based on the type of unsupported argument
that the Companies advance here.

9. The OCA submits that the interests represented by the OCA and by PCOC are not

identical. The OCA represents the interests of all of the Companies’ customers, both those who

are low income and those who are not. It would be incorrect to assume that the OCA’s broad-



based presence will adequately accommodate the specific concerns that PCOC may seek to
address in this proceeding.

10. In addition to this, the OCA and PCOC do not have access to the same base of
experience on which to shape their participation in this proceeding. Therefore, it is highly
unlikely that the participation of PCOC and the OCA would be duplicative.

11.  While the OCA acknowledges that its interest and that of PCOC may overlap to
some degree in this matter, as much can be said of numerous other parties to this proceeding.
Likewise, the OCA and PCOC may have very different notions of how and if the Companies’
filing and individual components comport with the requirements of Act 129.

B. The Public Utility Commission’s Rules on Standing Are Broad Enough to Allow
PCOC’s Participation in this Proceeding.

12. The OCA submits that Commission rules allow for PCOC’s participation in this
proceeding. Section 5.72(a) of the Pennsylvania Code provides:

(a) Persons. A petition to intervene may be filed by a person claiming a right to
intervene or an interest of such nature that intervention is necessary or appropriate
to the administration of the statute under which the proceeding is brought. The
right or interest may be one of the following:

(1) A right conferred by statute of the United States or of the
Commonwealth.

(2) An interest which may be directly affected and which is not
adequately represented by existing participants, and as to which the
petitioner may be bound by the action of the Commission in the
proceeding.

(3) Another interest of such nature that participation of the
petitioner may be in the public interest.

52 Pa.Code §5.72(a).
13.  The OCA submits that, in addition to the interests asserted by PCOC in its
Petition For Intervention, provision (a)(3) provides for PCOC’s participation in this proceeding.

PCOC’s participation is in the public interest because no other party will duplicate the vantage



point from which PCOC will participate as PCOC solely represents the interest of low-income
customers. The unique nature of PCOC’s position—compared to the other parties—warrants its
participation in this case.

14. Furthermore, the OCA submits that the Commission’s Rules of Administrative
Practice and Procedure are broad and are to be liberally construed. 52 Pa. Code § 1.2. The
Commission has wide latitude to allow parties to participate in proceedings before it. Therefore,
under Section 5.72 of the Pennsylvania Code, supra, and Section 701 of the Public Utility Code,
supra, PCOC should be able to participate in this proceeding particularly in light of the
Commission’s broad discretion in this area.

15. The OCA submits that standing to participate in proceedings before an

administrative agency is primarily within the discretion of the agency. Pennsylvania Natural Gas

Association v. T.W. Phillips Gas & Oil Co., 75 Pa.P.U.C. 598 at 603. As the court stated in

Pennsylvania Natural Gas Association:

Unlike standing to appeal, which is determined by the application
of guidelines pronounced by the appellate courts, standing before
an administrative agency 1s primarily within the discretion of the
agency. Whether parties should be permitted to intervene in a
commission proceeding is within the discretion of the commission
to be exercised within each individual case. See. W.J. Dillner
Transfer Co. v. Pa. P.U.C., 107 A.2d 159 (Pa. Sup. Ct. 1954);
Arsenal Board of Trade v. Pa.P.U.C., 72 A.2d 612 (Pa. Sup. Ct.
1950); and City of Pittsburgh v. Pa.P.U.C, 33 A.2d 641 (Pa. Sup.
Ct. 1943).

Id. citing Re L&H Trucking Co., Inc., 55 Pa.P.U.C. 469 (1982).

16.  Additionally, the OCA submits that the quasi-judicial nature of the Commission
allows for standing determinations that are less strict than those imposed by the Courts.

Appalachian Gas Sales, Inc. v. Philadelphia Electric Co., 67 Pa.P.U.C. 246 at 250, quoting, Re

Radio Broadcasting Co.. 57 Pa.P.U.C. 399.




17.  The Companies’ narrow reading of the Commission’s regulations disregards the
flexibility and discretion afforded to the Commission in determining who has standing before it.

Considering the decisions in the Pennsylvania Natural Gas Association and Appalachian Gas

Sales cases and the test for standing that requires a prospective party to show a direct, immediate
and substantial interest in the matter, it is clear that the Commission has the discretion to allow
PCOC to participate in this proceeding.
III. CONCLUSION

WHEREFORE, the Pennsylvania Office of Consumer Advocate respectfully
submits that the Companies’ Answer should be rejected with respect to the arguments in
opposition to any aspect of the intervention of the PCOC and that PCOC’s Petition to Intervene
should be granted at this time.

Respectfully Submitted, -

/) A A
L / <)
Tanya/./l . McCloskey
Senior Assistant Consumer Advocate
PA Attorney 1.D. # 50044
E-Mail: TMcCloskev(apaoca.org
Aron J. Beatty
Assistant Consumer Advocate
PA Attorney 1.D. # 86625
E-Mail: ABeatty(@paoca.org

Counsel for:
Irwin A. Popowsky
Consumer Advocate

Office of Consumer Advocate
555 Walnut Street

5th Floor, Forum Place
Harrisburg, PA 17101-1923
(717) 783-5048

Dated:  November 15, 2010
135744 doc
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CERTIFICATE OF SERVICE
Metropolitan Edison Company Energy 2 Docket No.  M-2009-2092222

Efficiency and Conservation Plan

Pennsylvania Electric Company Energy : Docket No.  M-2009-2112952
Efficiency and Conservation Plan :

Pennsylvania Power Company Energy Docket No.  M-2009-2112956
Efficiency and Conservation Plan 2

I hereby certify that I have this day served a true copy of the foregoing document,
Response of the Office of Consumer Advocate to FirstEnergy’s Answer in Opposition to the
Petition to Intervene of the Pennsylvania Communities Organizing for Change, upon parties of
record in this proceeding in accordance with the requirements of 52 Pa. Code Section 1.54
(relating to service by a participant), in the manner and upon the persons listed below:

Dated this 15" day of November 2010.

SERVICE BY E-MAIL and INTEROFFICE MAIL

Charles Daniel Shields, Esquire

Carrie Wright, Esquire

Office of Trial Staff

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

Counsel for: Office of Trial Staff

SERVICE BY E-MAIL and FIRST CLASS MAIL

Bradley A. Bingaman, Esquire Kathy J. Kolich, Esquire

FirstEnergy Service Company FirstEnergy Service Company

2800 Pottsville Pike 76 South Main Street

P.O. Box 16001 Akron, OH 44308

Reading, PA19612-6001 Counsel for: FirstEnergy Service Company

Counsel for: FirstEnergy Service Company



Renardo L. Hicks, Esquire

Steven & Lee

16" Floor

17 North Second Street

Harrisburg, PA 17101

Counsel for: Metropolitan Edison Company,
Pennsylvania  Electric ~ Company  and
Pennsylvania Power Company

Lillian S. Harris, Esquire

Thomas J. Sniscak, Esquire

Hawke McKeon & Sniscak, LLP

P.O. Box 1778

100 North Tenth Street

Harrisburg, PA 17101

Counsel for: UGI Corporation and The
Peoples Natural Gas Company d/b/a Dominion
Peoples

Harry S. Geller, Esquire

Julie Georg, Esquire

Pennsylvania Utility Law Project

118 Locust Street

Harrisburg, PA 17101-1414

Counsel for: Pennsylvania Communities
Organizing for Change

Daniel Cleartfield, Esquire

Kevin J. Moody. Esquire

Eckert Seamans Cherin & Mellott. LLC
213 Market Street, 81h Floor

P.O. Box 1248

Harrisburg. PA 17108-1248

Counsel for: Direct Energy Business, LLC

Charis Mincavage, Esquire

Shelby A. Linton-Keddie , Esquire
McNEES WALLACE & NURICK LLC

100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166

Counsel for: Met-Ed Industrial Users Group,
Penelec Industrial Customer Alliance, and
Penn Power Users Group

Daniel G. Asmus

Lauren M. Lepkoski

Assistant Small Business Advocates

Office of Small Business Advocate

Commerce Building, Suite 1102

300 North Second Street

Harrisburg, PA 17101

Counsel for: Office of Small Business Advocate

Kurt E. Klapkowski, Assistant Counsel
Commonwealth of Pennsylvania

RCSOB, 9" Floor

400 Market Street

Harrisburg, PA 17101

Counsel for: Department of Environmental
Protection

Kent D. Murphy

Senior Counsel

UGI Utilities, Inc.

460 North Gulph Road

King of Prussia, PA 19406
Counsel for: UGI Corporation

Christopher A. Lewis, Esquire

Christopher R. Sharp, Esquire

Melanie J. Tambolas, Esquire

Blank Rome, LLP

One Logan Square

Philadelphia, PA 19103

Counsel for: Field Diagnostic Services, Inc.

Edward P. Yim, Esquire

Office of Representative Camille “Bud”
George

Environmental Resources and Energy
Committee

4 East Wing

P.O. Box 202074

Harrisburg, PA 17120

Counsel for: Representative Camille “Bud”
George



Lee E. Hartz

Assistant General Counsel

National Fuel Gas Distribution Corporation
P.O. Box 2081

Erie, PA 16512

Counsel for: National Fuel Gas Distribution
Corporation

Brian J. Knipe, Esquire

Michael T. Killion, Esquire

Buchanan Ingersoll & Rooney, PC

15" Floor

17 North Second Street

Harrisburg, PA 17101-1503

Counsel for: Constellation Power Source
Generation, Inc.

)
Aron J. Beatty
Assistant Consumer Advocate
PA Attorney [.D. # 86625
E-Mail: ABeatty(@paoca.org
Candis A. Tunilo
Assistant Consumer Advocate
PA Attorney 1.D. # 89891
E-Mail: CTunilo@paoca.org
Tanya J. McCloskey
Senior Assistant Consumer Advocate
PA Attorney L.D. # 50044
E-Mail: TMcCloskey(@paoca.org

Counsel for

Office of Consumer Advocate
555 Walnut Street

5th Floor, Forum Place
Harrisburg, PA 17101-1923
Phone: (717) 783-5048

Fax: (717) 783-7152

00114601.docx

Scott H. DeBroff, Esquire
Rhoads & Sinon, LLP
Twelfth Floor

One south Market Square
Harrisburg, PA 17108-1146
Counsel for: EnerNOC, Inc.

Theodore Gallagher, Esquire

Senior Counsel

NiSource Corporate Services Company

501 Technology Drive

Canonsburg, PA 15317

Counsel for: Columbia Gas of Pennsylvania,
Inc.



