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PROPOSED RULEMAKING ORDER
BY THE COMMISSION:

Before us for consideration is a proposed rulemaking order on marketing and sales practices for the retail residential energy market.  The proposed regulations set forth herein are based on interim guidelines that were developed on the subject by the Pennsylvania Public Utility Commission’s Office of Competitive Market Oversight (OCMO) as a result of meetings held with the working groups, CHARGE (Committee Handling Activities for Retail Growth in Electricity) and SEARCH (Stakeholders Exploring Avenues to Remove Competitive Hurdles).
  As was the case with the interim guidelines, the proposed regulations will be applicable to both electric generation suppliers (EGSs) and natural gas suppliers (NGSs).  Accordingly, with this order, we issue these proposed regulations for public comment.
DISCUSSION

Background


With the expiration of the electric generation rate caps of PPL Electric Utilities in 2010, and those of the First Energy Companies (Metropolitan Edison Company, Pennsylvania Electric Company), PECO Energy Company and West Penn Power Company this past January, greater numbers of EGSs have entered, and will enter Pennsylvania’s retail electric generation supply market.  As a result, consumers are being exposed to unfamiliar marketing strategies and sales techniques.  One particular sales technique, direct sales or door-to-door sales, has created confusion for some customers, who contacted this Commission with their concerns.  To address these concerns, the OCMO and the CHARGE working groups were assigned the task of developing interim guidelines on marketing and sales activities in the retail electric market. 

CHARGE took up the issue of third party marketing and sales support at its January 7, 2010, meeting.  CHARGE continued to meet to discuss and review various drafts of the interim guidelines prepared by OCMO staff.  The group met on January 22; February 4 and 18; March 4 and 18; April 08 and 29; May 13 and 27; and June 10. During the discussions, CHARGE asked OCMO staff to consider expanding the draft marketing guidelines to include NGS marketers.   On April 29, 2010, OCMO circulated the guidelines to SEARCH, seeking feedback from natural gas stakeholders about the feasibility of that suggestion.  Joint meetings of CHARGE and SEARCH were held on May 13, 2010, and on June 7, 2010.  On June 24, 2010, the group met on the final OCMO staff draft of the proposed interim guidelines.  


On July 16, 2010, the Commission issued a Tentative Order with proposed interim guidelines on marketing and sales practices for EGSs and NGSs.  Interim Guidelines on Marketing and Sales Practices for Electric Generation Suppliers and Natural Gas Suppliers, Docket no. M-2010-2185981 (Interim Guidelines).  The Tentative Order set forth 17 proposed interim guidelines and established a 30-day comment period and a subsequent 15-day reply comment period.  Fifteen comments and seven reply comments were filed.  After considering the comments, the Commission issued its final order on the Interim Guidelines on November 5, 2010.
Proposed Rulemaking


The proposed regulations are based on the Interim Guidelines.  In each section below, the proposed regulation is described, the guideline that forms the basis for the proposed regulation is identified, and any significant differences between the interim guideline and the proposed regulation are highlighted.  One major difference between the proposed regulations and the interim guidelines, which we note here, is the elimination of many of the references to existing Title 52 regulations with which suppliers are already required to comply. 
Section 111.1.  General. 

This is a general section based on Interim Guideline A and explains the purpose of the proposed regulations -- to establish standards and practices for marketing and sales activities for EGSs and NGSs and their agents.  Section 111.1 also explains the applicability of the proposed regulations to the retail residential energy market.  
Section 111.2.  Definitions. 

This section sets forth definitions for terms used in the proposed regulations.  The Interim Guidelines did not include a definition section.  Accordingly, this section proposes definitions for some terms, and references to definitions for other terms that have been already established in the Public Utility Code, 66 Pa.C.S. §§ 101 et seq., or in other regulations in the Pennsylvania Code at Title 52 (relating to public utilities).  

In regard to the proposed definition of “agent,” the Commission recognizes that some entities that provide marketing and sales support services may provide service to one supplier in one distribution company’s service territory and another supplier in another distribution company’s service territory.  Also, there are some such entities that may have separate divisions that provide marketing and sales support service to different suppliers.   Therefore, we propose that agents that provide marketing and/or sales support services to more than one supplier shall be included in our proposed definition of “agent” and will be bound to follow these regulations when they are finalized.  The Commission specifically solicits comments on this definition of “agent.”

Section 111.3.  Supplier liability for its agent.

This section states that a supplier, defined to include an EGS or a NGS, may use agents to conduct marketing or sales activities in accordance with federal, state and municipal law, and applicable commission rules, regulations and orders.  Referencing section 54.43(f) and section 62.114(e), relating to standards of conduct for licensees for EGSs and NGSs respectively, it discusses a supplier’s liability for the actions of its employees, agents and representatives and imposition of possible penalties, including the suspension or revocation of a supplier’s license.  This proposed regulation is based on Interim Guideline A. 
Section 111.4.  Agent qualifications and standards; criminal background investigations.

Section 111.4 proposes a requirement for a supplier to develop standards and qualifications for individuals that it hires as its agents to conduct marketing and sales activities.  Most importantly, it requires a supplier to conduct criminal background investigations, including a check of the Megan’s Law registry prior to hiring an individual to conduct door-to-door marketing and sales activities for the supplier.  A supplier is also required to confirm that a contractor or vendor has performed criminal background investigations on its employees, agents and independent contractors who will perform door-to-door activities on the supplier’s behalf.  This proposed regulation is based on Interim Guideline B.
Section 111.5.  Agent training.

Section 111.5 sets forth requirements for agent training, and includes the same subject matter that was included in Interim Guideline C.  The proposed regulation does not require advance review and approval of training materials, but does require the supplier to provide training materials and training records of its agents to the Commission upon request.  A new requirement proposed is that a supplier shall ensure that its vendors and independent contractors have provided the same training for its employees, agents or independent contractors.  Finally, there is a requirement that the supplier monitor a representative sample of telephonic and door-to-door marketing calls to evaluate its training program and to ensure that its agents are providing accurate and complete information to customers.  A similar provision may be found in Interim Guideline D-2.
Section 111.6.  Agent compensation; discipline.

This section is based in part on advice about agent compensation plans offered in the Interim Guidelines Final Order at page 33 and Interim Guideline E (relating to discipline).  This proposed section requires a supplier to design its agent compensation programs so that it does not promote or encourage or reward behavior that runs counter to the practices established by these regulations.  The section also requires a supplier to incorporate in its agent discipline practices and procedures the Commission’s long-standing zero tolerance policy on the unauthorized transfers of customer accounts and the violation of other consumer protections.
Section 111.7.  Customer authorization to transfer account; transaction; verification; documentation. 

This proposed regulation is based primarily on Interim Guideline D (monitoring / quality control / documentation).  

This section requires the supplier to establish a transaction process for a customer to authorize the transfer of his or her account to the supplier.  Additionally, it sets forth specific information required to be included on a document used to complete a transaction, such as a means to identify the agent who completed the transaction and a notation indicating how the transaction was completed.  The latter would include whether the transaction was the result of a door-to-door or a telephone contact with an agent, or whether the transaction was the result of the customer completing the transaction document and sending it to the supplier outside the presence of, and without interacting with, an agent working for the supplier.  The supplier is required to provide documentation used to complete a transaction to the Commission upon request.

The supplier is also required to establish a process to verify transactions that involved an agent.  The process is to confirm that the customer authorized the transfer of the account to the supplier.  The supplier may use, but is not required to use, a third party for the verification.  A transaction that was completed by a customer outside the presence of, or without interacting with, an agent would not need to be submitted to the verification process.  These transactions would be ones where a customer completed a form and mailed it directly to the supplier, or where a customer completed an on-line application or e-mailed an electronic document to a supplier.  

Additionally, this section requires that the verification process be separate from the transaction process, and that the verification process be initiated only after the transaction has been completed.  This section also requires that when a transaction is the result of an in-person contact with an agent in a public location, the verification process can be initiated only after the customer leaves the vicinity of the agent.  When a transaction resulted from an agent’s contact with the customer at the customer’s residence, the verification process can be initiated only after the agent has physically exited the customer’s residence.  At the end of the verification process contact, the customer must be informed of the three business day right of rescission of the transaction pursuant to Commission regulations at either 52 Pa. Code § 54.5(d) or § 62.75(d).


The proposed regulation also requires a supplier to maintain a record of the verification in a system that is capable of retrieving the record by customer name and by customer account number for a period of six billing cycles.  It prescribes the contents of the verification record, and provides that copies of verification records shall be provided to the Commission upon request. 

Finally, this section states that when the supplier is informed that a transaction cannot be verified, the supplier may contact the customer by telephone, e-mail or by letter to offer assistance to correct the identified problem so that the transaction can be re-submitted to the verification process.


This section differs from the Interim Guidelines that required that all transactions be verified.  The proposed regulation creates an exception to the verification process for transactions completed by the customer without the involvement of an agent.  Because the majority of the customer concerns about suppliers’ marketing and sales practices involved the suppliers’ use of agents, the verification of transactions completed by the customer that did not involve an agent at all seemed to be a redundant exercise, which would create unnecessary costs for suppliers.  For this reason, we created this exception.
Section 111.8.  Agent identification; misrepresentation.

This section is based on Interim Guideline G and requires that the supplier issue a photo identification badge to an agent who conducts door-to-door activities or appears at public events.  The section also requires that an agent’s badge shall be visible at all times when the agent is engaged in such activities.


This section also requires an agent, upon first contact with a customer, to identify the supplier that he or she represents, and to state that he or she is not working for, and is independent of, the local distribution company.  Additionally, the agent shall not wear any apparel or accessories or carry equipment that contains branding elements, including the logo of the local distribution company.  The agent also must not use the name, bills, marketing materials or consumer education materials of another supplier, distribution company, or government agency in a way that suggests a relationship that does not exist

This section also requires a supplier that is an affiliate of a distribution company to comply with applicable regulations concerning affiliate marketing at 52 Pa. Code             § 54.122 (relating to the standards of conduct) for an EGS or § 62.142 (relating to the standards of conduct) for an NGS.  
Section 111.9.  Door-to-Door Sales.

This section is based on elements found in Interim Guideline G (misrepresentation), Interim Guideline J (local ordinances), Interim Guideline M (marketing, sales activities and materials), and Interim Guideline O (no call/ no visit list).  

The section requires that a supplier and its agents comply with local municipal ordinances governing door-to-door marketing and sales activities.  It establishes certain hours of the day when a supplier may engage in door-to-door marketing and sales activities unless a local ordinance has restrictions that are more stringent.  It requires that the supplier notify local municipal officials in advance of its schedule with the locations where it intends to conduct marketing and sales activities.  This proposed regulation also requires that the supplier’s agent wear his or her identification badge and have it visible at all times.  

In regard to customer interactions, the proposed regulation requires the agent, upon greeting the customer, to identify himself or herself by name, the supplier that he or she represents and the reason for the visit.  The agent also is required to offer a business card or other material that lists the agent’s name, title and identification number, the supplier’s name and contact information for the supplier.  This section also addresses an agent’s interaction with a potential customer where there is a language barrier.

Additionally, the proposed regulation sets requirements that are to be observed after the transaction has been completed.  The agent is required to provide a copy of each document that the customer signed or initialed relating to the transaction before the agent leaves the customer’s residence.  Upon request, copies of the materials used by the agent during the call shall be provided to the customer as soon as is practical.  The agent also is required to explain the supplier’s verification process and that the process will not be initiated until the agent has left the customer’s residence.  The agent must state that the supplier will send a copy of the disclosure statement to the customer after the transaction has been verified, and that the customer may rescind the transaction within three business days of receiving the disclosure statement.

The proposed regulation also requires the agent to leave a residence when requested to do so by the customer, the owner or another occupant of the premises. Finally, this section directs a supplier to comply with an individual’s request to be exempted from door-to-door marketing and sales contacts, and to note this request on its existing marketing or sales databases. 
Section 111.10. Telemarketing.

This section is based on Interim Guideline H (federal law/consumer protection) and Interim Guideline O (no call/no visit list).  This section requires that a supplier and its agents comply with applicable provisions of Pennsylvania’s Telemarketer Registration Act, 73 P.S. § 2241 - § 2249, and the federal “Do Not Call” law.  See Telemarketing and Consumer Fraud and Abuse Prevention Act, 15 U.S.C §§ 6101, et seq. and Telemarketing Sales Rule, 16 CFR Part 310.   This section makes it clear that that customer consent to the release of customer information by the distribution company to a supplier to enable competitive solicitations does not constitute an express intent to receive telephone solicitation calls.

In addition, this section proposes several requirements to lessen customer confusion that may occur when a transaction is completed by telephone.  An agent contacting a customer by telephone must provide the customer with his or her first name and the name of the supplier on whose behalf the agent is calling.  The agent must also provide his or her identification number upon customer request.  

After completing the transaction, the agent must explain the supplier’s verification process and that the supplier will send a copy of the disclosure statement after the transaction is verified.  At the end of the call, the agent must state that the customer may rescind the transaction within three business days of receiving the disclosure statement. 
Section 111.11.  Receipt of disclosure statement and right to rescind transaction. 

This section is based on Interim Guideline L (disclosure statement/contract terms) and Interim Guideline N (rescission period).  This proposed regulation states that a supplier shall provide a copy of its disclosure statement to a customer as soon as is practical after the completion of a transaction that does not require to be verified.  The supplier shall provide a disclosure statement to a customer after a transaction that involved an agent is verified.  The proposed section also includes a rebuttable presumption that a customer will have received a disclosure statement, correctly addressed with sufficient first class postage attached, three days after it is deposited in the United States mail.  This proposed regulation is patterned after the Commission’s “mail box rule” at 52 Pa. Code § 1.56(b)(relating to date of service). 
Section 111.12. Consumer protection. 

This proposed regulation is based on Interim Guideline H (federal law/consumer protection) and Interim Guideline I (state laws / OAG / consumer protection).  This section prohibits discrimination in the provision of electric generation and natural gas supply as to availability and terms of service based on race, color, religion, national origin, sex, marital status, age, receipt of public assistance income, and exercise of rights under the Consumer Credit Protection Act (15 U.S.C. §§  1601—1693c).  See 15 U.S.C.   §§ 1691 - 1691f (relating to equal credit opportunity) and 12 CFR Part 202 (relating to equal credit opportunity)(Regulation B).  This requirement is consistent with the Commission’s regulations relating to standards of conduct and disclosure for licensees at 52 Pa. Code § 54.43(e) and § 62.114 (e), for EGSs and NGSs, respectively.


Additionally, this section requires that a supplier and its agent must comply with federal “cooling off” period for door-to-door sales: Rule Concerning Cooling-Off Period for Sales Made at Homes or at Certain Other Locations, 16 CFR Part 429.  A supplier must also comply with the Commission’s regulations at 52 Pa. Code § 54.5(d) and           § 62.75(d) that provide a three business day right of rescission of a transaction after the customer receives a disclosure statement.
Section 111.13. Customer complaints.

This proposed regulation is based on Interim Guideline P and requires that a supplier investigate all customer inquiries, disputes and complaints concerning marketing or sales practices.  It further requires that a supplier cooperate with the Commission and other government agencies that are investigating complaints about prohibited marketing or sales practices.  The supplier must also provide the Commission with a single contact and a list of escalation contacts to be used by Commission staff to obtain information to address customer inquiries and complaints.

This section also requires a supplier to implement an internal process for responding to, and resolving customer inquiries, disputes and complaints and to document and retain records of the resolution of these matters.  Commission regulations with which such a supplier’s internal process must comply are listed at the end of the section.
Section 111.14.  Notification regarding marketing or sales activity.

This section is based on Interim Guideline K (distribution company and commission involvement).  This proposed regulation requires a supplier to contact the Commission in advance of any sales or marketing efforts that the supplier anticipates may generate telephone calls and inquiries to the Commission.  A slight departure from the guideline is that the supplier will now be required to provide general information about such activity to the local distribution utility.  This section requires that the distribution company use this information only for informing its customer service representatives to enable them to respond to customer questions about the activity.  Finally, this section requires distribution companies to refer customer questions about a supplier’s prices and terms of service to the supplier.
CONCLUSION

The proposed regulations issued for comment by this order represent the first step in establishing best practices for marketing and sales activities for suppliers serving residential customers.  This step was necessary to address customer concerns about various marketing strategies and sales techniques not heretofore utilized in Pennsylvania’s growing retail energy market. 


The proposed regulations are based for the most part on the Interim Guidelines developed by the CHARGE and SEARCH working groups, and will be applicable to both EGSs and NGSs.  Thus, we encourage all interested parties to comment on these proposed regulations. 

Accordingly, pursuant to sections 501, 504, 1501, 1504, 2206(b), 2208(b) and(e), 2807(d)(1) and 2809(b) and (e) of the Public Utility Code, 66 Pa.C.S. §§ 501, 504, 1501, 1504, 2206(b), 2208(b) and (e), 2807(d)(1) and 2809(b) and (e); sections 201 and 202 of the Act of July 31, 1968, P.L. 769 No. 240, 45 P.S. §§ 1201-1202, and the regulations promulgated thereunder at 1 Pa. Code §§ 7.1, 7.2, and 7.5; section 204(b) of the Commonwealth Attorneys Act, 71 P.S. § 732.204(b); section 745.5 of the Regulatory Review Act, 71 P.S. § 745.5; and section 612 of the Administrative Code of 1929, 
71 P.S. § 232, and the regulations promulgated thereunder at 4 Pa. Code §§ 7.231-7.234, we are proposing to amend our regulations as set forth in Annex A, attached hereto; THEREFORE,

IT IS ORDERED:


1.  
That a rulemaking docket shall be opened to promulgate regulations at      52 Pa. Code to add Chapter 111 relating to Marketing and Sales Practices for the Retail Residential Energy Market as set forth in Annex A.

2.
That the Secretary shall submit this Order and Annex A to the Office of Attorney General for review as to form and legality and to the Governor’s Budget Office for review of fiscal impact.


3.
That the Secretary shall submit this Order and Annex A for review and comments to the Independent Regulatory Review Commission and the Legislative Standing Committees.


4.
That the Secretary shall certify this Order and Annex A and deposit them with the Legislative Reference Bureau to be published in the Pennsylvania Bulletin.


5.
That an original and 15 copies of written comments referencing the docket number of the proposed regulations be submitted within 60 days of publication in the Pennsylvania Bulletin to the Pennsylvania Public Utility Commission, Attn.: Secretary, P.O. Box 3265, Harrisburg, PA 17105-3265.  To facilitate posting, a copy of each comment filed shall be forwarded via electronic mail to Patricia Krise Burket at pburket@state.ps.us, Daniel Mumford at dmumford@state.pa.us, and Cyndi Page at cypage@state.pa.us.

6.
That a copy of this Order and Annex A shall be served on all jurisdictional electric generation companies, all jurisdictional natural gas distribution companies, all licensed electric generation suppliers, all licensed natural gas suppliers, the Office of Consumer Advocate, the Office of Small Business Advocate, the Energy Association of Pennsylvania, and all other parties that filed comments at the docket number M-2010-2185981.
7.
That the Office of Competitive Market Oversight shall electronically serve a copy of this Order and Annex A on all persons on the contact list for the Committee Handling Activities for Retail Growth in Electricity (CHARGE) and Stakeholders Exploring Avenues to Remove Competitive Hurdles (SEARCH).
8.
That a copy of this Order and Annex A shall be posted on the Commission’s website at the Office of Competitive Market Oversight’s web page.


9.
That the contact persons for this Proposed Rulemaking are Patricia Krise Burket, Law Bureau, 717-787-3464 (legal) and Daniel Mumford, Bureau of Consumer Services, 717-783-1957 (technical).  

BY THE COMMISSION

[image: image1.png]



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  February 10, 2011
ORDER ENTERED:  February 14, 2011

ANNEX A

TITLE 52 PUBLIC UTILITIES
PART I. PUBLIC UTILITY COMMISSION

Subpart F. COMPETITIVE MARKETS
CHAPTER 111.  MARKETING AND SALES PRACTICES FOR THE RETAIL RESIDENTIAL ENERGY MARKET
§ 111.1.  General.  
   The purpose of this chapter is to establish standards and practices for marketing and sales activities for electric generation suppliers and natural gas suppliers and their agents, in order to ensure the fairness and the integrity of the competitive residential energy market.  Electric generation suppliers and natural gas suppliers and their agents shall comply with these standards and practices when engaged in sales and marketing activities involving residential customers.  When these standards and practices do not address a specific situation or problem, the supplier shall exercise good judgment and use reasonable care in interacting with customers, prospective customers and members of the public.  

§ 111.2. Definitions.  

  The following words and terms, when used in this chapter, have the following meanings, unless the context clearly indicates otherwise.

  Agent - A person who conducts marketing or sales activities, or both, on behalf of a single licensed supplier.  The term includes an employee, a representative, an independent contractor, or a vendor.  For natural gas suppliers, the term “agent” also includes “marketing services consultant” or “nontraditional marketer” as those terms are defined at 52 Pa. Code § 62.101 (relating to definitions). 
  Commission – Public Utility Commission.

  Disclosure statement – A written disclosure of the terms of service between a supplier and a customer that satisfies the definition of “consumer contract” in section 3 of the Plain Language Consumer Contract Act (73 P. S. § 2203) containing information as required in, and developed consistent with 52 Pa. Code § 54.5 (relating to disclosure statement for residential and small business customers) for electric generation service and § 62.75 (relating to disclosure statement for residential and small business customers) for natural gas supply service.

  Distribution company – An electric distribution company or a natural gas distribution company.

  Door–to–door sales- A solicitation or sales method whereby an agent proceeds randomly or selectively from residence to residence without prior specific appointment.  

  EDC - Electric distribution company – As defined in 66 Pa.C.S. § 2803 (relating to definitions).
  EGS - Electric generation supplier –– As defined in 66 Pa.C.S. § 2803.
  Electric generation service – Electricity and related services. 

  Energy service – Electric generation service or natural gas supply service.

  Marketing services consultant – As defined in 52 Pa. Code § 62.101.

  Natural gas supply services – As defined in 66 Pa.C.S. § 2202 (relating to definitions).

  NGDC - Natural gas distribution company –– As defined in 66 Pa.C.S. § 2202.

  NGS - Natural gas supplier –– As defined in 66 Pa.C.S. § 2202.

  Sales - The extension of an offer to provide services or products communicated orally, electronically or in writing to a customer.

  Supplier – An electric generation supplier or a natural gas supplier.

  Telemarketing – An activity, plan, program or campaign using one or more telephones that is conducted to induce customers to purchase goods or services.  See 73 P.S. § 2242 (relating to definitions).

§ 111.3.  Supplier liability for its agent.
  (a)  A supplier may use an agent to conduct marketing or sales activities in accordance with federal, state and municipal law, and applicable Commission rules, regulations and orders.  

  (b)  In accordance with § 54.43(f) (relating to standards of conduct and disclosure for licensees) for an EGS, and § 62.114(e) (relating to standards of conduct and disclosure for licensees) for a NGS, a supplier is responsible for fraudulent, deceptive or other unlawful marketing or billing acts performed by its agent.
  (c)  Consistent with due process, the Commission may suspend or revoke a supplier’s license, and may impose fines for fraudulent acts, violations of Commission regulations and orders, or for violations of state and federal law committed by the supplier’s agent. 

§ 111.4.  Agent qualifications and standards; criminal background investigations.
  (a)  A supplier shall exercise good judgment in developing standards and qualifications for individuals it chooses to hire as its agents, and may not hire an individual that fails to meet its standards.

  (b)  Prior to hiring an individual who will be performing door-to-door marketing and sales activities, a supplier shall conduct criminal background investigations to determine if the individual presents a probable threat to the health and safety of the public.

     (1)  The criminal background investigation shall include checking the sex offender registry commonly referred to as the “Megan’s Law” registry maintained by the Pennsylvania State Police.  

     (2)  There shall be a presumption that a person whose name is listed on the “Megan’s Law” registry presents a threat to the health and safety of the public.  

  (c)  When a supplier contracts with an independent contractor or vendor to perform door-to-door activities, the supplier shall confirm that the contractor or vendor has performed criminal background investigations on its employees and agents in accordance with this section and with the standards set by the supplier.      

§ 111.5.  Agent training.
  (a) A supplier shall ensure the training of its agents on the following subjects: 
     (1)  Pennsylvania and federal laws and regulations that govern marketing, telemarketing, consumer protection and door-to-door sales, including consumer protection regulations in Chapter 54 (relating to electric generation customer choice) and Chapter 62 (relating to natural gas supply customer choice), and with applicable provisions of Chapter 56 (relating to standards and billing practices for residential utility service), Chapter 57 (relating to electric service) and Chapter 59 (relating to gas service) of Title 52 (relating to public utilities) of the Pennsylvania Code. 

     (2)  Responsible and ethical sales practices.   

     (3)  The supplier’s products and services.   

     (4)  The supplier’s rates, rate structures and payment options. 

     (5)  The customer’s right to rescind and cancel contracts.  

     (6)  The applicability of an early termination fee for contract cancellation when the supplier has one. 

     (7)  The necessity of adhering to the script and knowledge of the contents of the script if one is used. 

     (8)  The proper completion of transaction documents.

     (9)  The supplier’s disclosure statement. 

     (10)  Terms and definitions related to energy supply, transmission and distribution service.  

     (11)  Information about how customers may contact the supplier to obtain information about billing, disputes, and complaints.   

  (b)  A supplier shall document the training of an agent and shall maintain a record of the training.

  (c)  A supplier shall make training materials and training records available to the Commission upon request.  A supplier is not required to submit training materials and programs for advance Commission review and approval.  

  (d)  When a supplier contracts with an independent contractor or vendor to perform marketing or sales activities on the supplier’s behalf, the supplier shall confirm that the contractor or vendor has provided training to employees, agents and independent contractors in accordance with this section.

  (e)  The supplier shall monitor a representative sample of telephonic and door-to-door marketing and sales calls to evaluate the supplier’s training program, and to ensure that agents are providing accurate and complete information, complying with applicable rules and regulations, and providing courteous service to customers.  

§ 111.6. Agent compensation; discipline.
  (a)  A supplier shall design its agent compensation program to ensure that it does not promote, encourage or reward behavior than runs counter to the practices established in these regulations and to the general obligation of fair dealing and good faith that a supplier should exercise when interacting with customers.

  (b)  In developing internal agent discipline practices and procedures, a supplier shall incorporate the Commission’s long-standing zero-tolerance policy regarding the unauthorized transfer of customer accounts and the violation of other consumer protections.  A supplier shall consider the legal consequences faced by a supplier that fails to properly train and supervise its agents.
§ 111.7.  Customer authorization to transfer account; transaction; verification; documentation. 
  (a)  A supplier shall establish a transaction process for a customer to authorize the transfer of his or her account to the supplier.  

     (1)  The process may include the following:

       (i)  The formation of a written or oral contract where a customer knowingly authorizes the transfer of his or her account to a supplier.

       (ii)  The enrollment of a customer in a program where a customer knowingly authorizes, orally or in writing, the transfer of his or her account to a supplier.

       (iii)  The subscription of a customer to a program where a customer knowingly authorizes, orally or in writing, the transfer of his or her account to a supplier.

     (2)  A document used to complete a transaction shall include a means to identify the agent who completed the transaction and a notation indicating whether the transaction was the result of:  

       (i)  A door-to-door call or other in-person contact with an agent. 

       (ii)  A telephone contact with an agent.  

       (iii)  A written document completed and mailed to a supplier by a customer outside the presence of, or without interaction with, an agent.
       (iv)  An electronic document completed and uploaded to a supplier’s website or electronically mailed to a supplier by a customer outside the presence of, or without interaction with, an agent.  

     (3)  A supplier shall provide a copy of documentation used in a customer transaction to the Commission upon request.

  (b)  A supplier shall establish a process to verify a transaction that involved an agent.  The process shall confirm that the customer authorized the transfer of his or her account to the supplier.  This subsection shall not apply to a transaction that was completed solely by the customer as set forth in subsection (a)(2)(iii-iv).  

     (1)  A supplier may use a third party to verify transactions.

     (2)  The verification process shall be separate from the transaction process, and shall be initiated only after the transaction has been finalized.  

       (i)  When verifying a transaction that resulted from an agent’s in-person contact with a customer in a public location, the verification process shall be initiated only after the customer leaves the vicinity of the agent.  

       (ii)  When verifying a transaction that resulted from an agent’s contact with a customer at the customer’s residence, the verification process shall be initiated only after the agent has physically exited the customer’s residence.  

     (3)  A customer shall be informed of the 3 business day right of rescission of the transaction pursuant to § 54.5(d) and § 62.75 (d) at the end of the verification process contact.  

     (4)  A supplier shall maintain a record of a verification in a system that is capable of retrieving the record by customer name and by customer account number for a period of time equivalent to at least six billing cycles to enable compliance with § 57.177 (relating to customer dispute procedures) for an EGS and § 59.97 (relating to customer dispute procedures) for a NGS. 

     (5)  The verification record shall include the transaction documents and the following information: 

       (i)  The date that the transaction was completed. 

       (ii)  The name or identification number of the agent that completed the transaction. 

       (iii) The date of the verification. 

       (iv)  The name or identification number of the individual that conducted the verification. 

       (v)  The results of the verification. 

       (vi)  The date that the disclosure statement was provided to the customer and the method by which it was provided. 

     (6)  A supplier shall provide copies of verification records to the Commission upon request. 

  (c)  When a supplier is informed that a transaction could not be verified, the supplier shall contact the customer by telephone, email or by letter, and explain that the transaction could not be verified.  The supplier may offer assistance to correct the problem so that the transaction can be re-submitted to the verification process.

§ 111.8.  Agent identification; misrepresentation.
  (a)  A supplier shall issue an identification badge to agents who conduct door-to-door activities or appear at public events.  The badge shall accurately identify the supplier, its trade name and logo, and shall display the agent’s photograph, and his or her full name and identification number in reasonably sized font.  The badge shall be visible at all times.  

  (b)  Upon first contact with a potential customer, an agent shall identify the supplier that he or she represents.  The agent shall state that he or she is not working for, and is independent of the customer’s local distribution company or other supplier.  This requirement shall be fulfilled either by an oral statement by the agent, or by written material provided by the agent.  

  (c)  When conducting door-to door activities or appearing at a public event, an agent may not wear apparel or accessories, or carry equipment that contains branding elements, including a logo, that are deceptively similar to that of the local Pennsylvania distribution company.

  (d)  A supplier may not use the name, bills, marketing materials or consumer education materials of another supplier, distribution company, or government agency in a way that suggests a relationship that does not exist.

  (e)  An agent of a supplier that is an affiliate of a distribution company shall comply with the rules regarding affiliate marketing at § 54.122 (relating to the code of conduct) for an EGS and at § 62.142 (relating to the standards of conduct) for a NGS.  

§ 111.9.  Door-to-Door Sales.
  (a) A supplier and its agents shall comply with local ordinances regarding door-to-door marketing and sales activities.
     (1)  A supplier shall limit door-to-door marketing or sales activities to the hours between 9 a.m. and 7 p.m. during the 6 months beginning October 1 and ending        March 31, and between 9 a.m. and 8 p.m. during the months beginning April 1 and ending September 30.  When a local ordinance has stricter limitations, a supplier shall comply with the local ordinance. 

     (2)  As a courtesy, a supplier shall notify the local municipal officials in advance of its schedule and the locations in which it intends to conduct door-to-door marketing and sales activities.  
  (b)  A supplier and its agents shall comply with Pennsylvania and federal laws and regulations that govern marketing, consumer protection and door-to-door sales including consumer protection regulations in Chapter 54 and Chapter 62, and applicable provisions of Chapter 56, Chapter 57 and Chapter 59.

  (c)  When conducting door-to-door sales or marketing activities, an agent shall display his or her identification badge issued by the supplier.  The identification shall be visible at all times.  

  (d)  When engaging in door-to-door sales or marketing activities, an agent shall comply with the following:

     (1)  After greeting the potential customer, the agent shall immediately identify himself or herself by name, the supplier he or she represents and the reason for the visit.  The agent shall state that he or she is not working for, and is independent of the local distribution company or another supplier.  

     (2)  The agent shall offer a business card or other material that lists the agent’s name, identification number and title, and the supplier’s name and contact information, including telephone number.  This information does not need to be pre-printed on the material, but if the information is handwritten, it shall be hand-printed and legible.

  (e)  When a customer’s English language skills are insufficient to allow the customer to understand and respond to the information being conveyed by the agent, or when the customer or a third party informs the agent of this circumstance, the agent shall find another agent who is fluent in the customer’s language to continue the sales or marketing activity.  If the agent cannot find another agent to help with translation, the agent shall terminate contact with the customer.  The agent shall use translation services, electronic language translation devices and language identification cards only to identify the language spoken by the potential customer.  

  (f)  When an agent completes a transaction with a customer, the agent shall: 

     (1)  Provide a copy of each document that the customer signed or initialed relating to the transaction.  A copy of these documents shall be provided to the customer before the agent leaves the customer’s residence.  If requested by the customer, a copy of the materials used by the agent during the call shall be provided to the customer as soon as practical. 

     (2)  Explain the supplier’s verification process to the customer, and that the verification process may not be initiated until after the agent has left the customer’s residence. 

     (3)  State that the supplier shall send a copy of the disclosure statement about the service to the customer after the transaction has been verified.  

     (4)  State that the customer may cancel the transaction within 3 business days after receiving the disclosure statement.

  (g)  An agent shall immediately leave a residence when requested to do so by a customer or the owner or an occupant of the premises.  

  (h)  A supplier shall comply with an individual’s request to be exempted from door-to-door marketing and sales contacts, and shall annotate its existing marketing or sales databases consistent with this request.  

§ 111.10. Telemarketing.
  (a)  A supplier and its agents shall comply with Pennsylvania and federal laws and regulations that govern marketing, consumer protection and telemarketing sales including consumer protection regulations in Chapter 54 and Chapter 62, and applicable provisions of Chapter 56, Chapter 57 and Chapter 59.

     (1)  A supplier that is licensed by the Commission and engages in telemarketing is not required to register as a telemarketer pursuant to 73 P.S. § 2243 (a) (relating to registration requirement), but shall comply with other provisions of the Telemarketer Registration Act, 73 P.S. § 2241 - § 2249. 

     (2)  An agent that contracts with a supplier to conduct telemarketing and sales activities on behalf of the supplier shall register as a telemarketer, and shall comply with the Telemarketer Registration Act.
     (3)  A supplier and its agents shall comply with the federal “Do Not Call” law. Telemarketing and Consumer Fraud and Abuse Prevention Act, 15 U.S.C §§ 6101, et seq. and Telemarketing Sales Rule, 16 CFR Part 310.
     (4)  Customer consent to the release of customer information by the distribution company to the supplier to enable competitive solicitations does not constitute an express intent to receive telephone solicitation calls.  See 73 P.S. § 2245 (relating to unlawful acts and penalties).  See also definition of “do not call list” at 73 P. S. § 2242 (relating to definitions). 

  (b)  An agent who contacts customers by telephone shall provide the agent’s first name and shall state the name of the supplier on whose behalf the call is being made.  The agent shall provide his or her identification number upon request by the customer.

  (c)  When an agent completes a transaction with a customer, the agent shall explain the supplier’s verification process to the customer and shall state that the supplier will send a copy of the disclosure statement and other material about the service to the customer after the transaction has been verified.  At the end of the telephone contact, the agent shall state that the customer may rescind the transaction within 3 business days after receiving the disclosure statement.
§ 111.11.  Receipt of disclosure statement and right to rescind transaction. 
  (a)  When a transaction is completed by a customer without the presence of, or interaction with an agent and is not submitted to the verification process, a supplier shall provide the customer with a copy of its disclosure statement as soon as it is practical.  A customer shall have the right to rescind the transaction within 3 business days after receiving the disclosure statement.

  (b)  After a transaction that involved an agent has been completed and verified, a supplier shall provide the customer with a copy of its disclosure statement.  A customer shall have the right to rescind the transaction within 3 business days after receiving the disclosure statement.  
  (c)  There shall be a rebuttable presumption that a disclosure statement correctly addressed to a customer with sufficient first class postage attached shall be received by the customer 3 days after it has been properly deposited in the United States mail. 

§ 111.12. Consumer protection. 
  (a) A supplier and its agents shall not discriminate in the provision of electric generation and natural gas as to availability and terms of service to a customer based on race, color, religion, national origin, sex, marital status, age, receipt of public assistance income, and exercise of rights under the Consumer Credit Protection Act (15 U.S.C. §§ 1601 - 1693c) and 12 CFR Part 202 (relating to equal credit opportunity).  This requirement is consistent with § 54.43(e) (relating to standards of conduct and disclosure for licensees) for EGSs and § 62.114 (e) (relating to standards of conduct and disclosure for licensees) for NGSs.
  (b)  A supplier and its agents that engage in door-to-door marketing or sales shall comply with the federal cooling off period requirements.  See Rule Concerning Cooling-Off Period for Sales Made at Homes or at Certain Other Locations, 16 CFR Part 429.  
  (c)  A supplier and its agents shall comply with the 3 business day cooling off period requirement at § 54.5 (d) that applies to EGSs and § 62.75 (d) that applies to NGSs. 
§ 111.13. Customer complaints.

  (a)  A supplier shall investigate customer inquiries, disputes and complaints concerning marketing or sales practices.  The supplier shall cooperate with the Commission and other government agencies that are investigating complaints about marketing or sales practices prohibited by state and federal law, and with local law enforcement officials that are investigating complaints about violations of local municipal law.  

  (b)  A supplier shall implement an internal process for responding to, and resolving customer inquiries, disputes and complaints.  The process shall document as a record the customer inquiry, dispute or complaint, subsequent communications between the supplier and the customer, and the resolution of the inquiry, dispute or complaint.  A supplier shall retain the record for a time period equivalent to six billing cycles in a system capable of retrieving that record by customer name and account number. 

  (c)  The internal process shall comply with the applicable dispute regulations including:

     (1) 52 Pa. Code § 56.141. Dispute procedures. 

     (2)  52 Pa. Code § 56.151.  General rule. 

     (3)  52 Pa. Code § 56.152.  Contents of the utility company report. 

     (4)  52 Pa. Code § 54.9.  Complaint handling process.

     (5)  52 Pa. Code § 62.79.  Complaint handling process.

     (6)  52 Pa. Code § 57.177.  Customer dispute procedures.

     (7)  52 Pa. Code § 59.97.  Customer dispute procedures.

  (d)  A supplier shall provide a single contact and a list of designated escalation contacts for the Commission staff to access to address consumer inquiries and resolve complaints.

§ 111.14.  Notification regarding marketing or sales activity.
  (a)  When a supplier engages in marketing or sales activity that the supplier anticipates may generate phone calls and inquiries to the Commission, the supplier shall notify the Bureau of Consumer Services no later than the morning of the day that the activity will commence.  The notification shall include general, non-proprietary information about the activity, the period involved, and a general description of the geographical area.

  (b)  A supplier shall provide the local distribution company with general, non-proprietary information about the marketing or sales activity that caused the supplier to provide notice to the Commission in accordance with subsection (a).  The supplier shall provide this general information to the distribution company no later than the morning of the day that the marketing or sales activities commence.  The distribution company shall use this information only for acquainting its customer service representatives with marketing or sales activity occurring in its service territory so that they may knowledgably address customer inquiries.  Consistent with § 54.122 for an EDC and § 62.142 for a NGDC, a distribution company may not use the information for other purposes. 

  (c)  In responding to a customer inquiry about price and service, a distribution company may provide information about its own price and terms, but shall refer the customer to the supplier for questions about the supplier’s prices and terms.

� CHARGE and SEARCH members included electric distribution companies, natural gas distribution companies, EGSs, NGSs, industry trade organizations, consumers, the Office of Consumer Advocate, and the Office of Small Business Advocate.
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