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TENTATIVE ORDER
BY THE COMMISSION:

This Commission previously established the process by which electric distribution companies (EDCs) seek Commission approval of changes to their Act 129 Energy Efficiency and Conservation Plans (EE&C Plans).
  Recent experience has revealed that this process can take more than four months to complete, regardless of the magnitude of the changes requested.  The Commission recognizes that such delays in obtaining approval of EE&C Plan changes could increase the cost of administering such plans and may cause the EDCs and their customers to miss opportunities for timely and cost‑effective implementation of energy efficiency measures.  As such, the Commission, through this Tentative Order, is releasing for comment a proposed expedited process for approval of minor EE&C Plan changes.
BACKGROUND
Act 129 required the Commission to direct an EDC to modify or terminate any part of an approved plan, after an adequate period for implementation, if the Commission determined that a plan measure will not achieve the mandated targets in a cost-effective manner.  See 66 Pa.C.S. § 2806.1(b)(2).  When the Commission makes such a determination, an EDC must submit a revised plan that offers substitute measures or increases the availability of existing measures to achieve the mandated targets.  See 66 Pa.C.S. § 2806.1(b)(3).

To address these requirements, the Commission permitted EDCs and other interested stakeholders to propose plan changes in conjunction with the EDCs’ annual report filings required by Act 129.  See 66 Pa.C.S. § 2806.1(i)(1).  The annual reports are to be served on the statutory advocates and are to be posted on the Commission’s website.  The Commission and parties can make recommendations for plan improvements or object to an EDC’s proposed plan revision within 30 days of the annual report filing.  EDCs have 20 days to file replies to these recommendations or objections, after which, the Commission will determine whether to rule on the changes or refer the matter to an ALJ for hearings and a recommended decision.  See Implementation Order at 24.

The EDCs’ first annual report filings were submitted on September 15, 2010, at which point, four EDCs filed plan revisions.  Following the process described above, to include referral to an ALJ, most revised EDC EE&C Plans received final Commission approval at the end of January 2011, more than four months after the revised plans were filed.

DISCUSSION
Currently, all proposed changes to an EDC’s EE&C Plan must be presented to and approved by the Commission through the processes described above.  This requirement was set forth by the Commission in the Orders ruling on each EDC’s initial EE&C Plans.
  This requirement was recently reiterated in the Commission’s Order addressing PPL Electric Utilities Corporation’s (PPL’s) modified EE&C Plan filing.
  In that Order, this Commission stated that “because the EDC’s Act 129 Plans are approved by Commission Order, procedures for rescission and amendment of Commission orders must be followed to amend that Order and to assure due process for all affected Parties.”  See January 28, 2011 PPL Order at 18.  This Commission went on to state that “if the EDC believes that it is necessary to modify its Act 129 Plan, the EDC must file a petition requesting that the Commission rescind and amend its prior Order approving the plan,”  noting that the Commission’s prior approval was not limited to certain aspects of a plan.  Id.  

The Commission recognizes that a more expedited approval process for some plan changes could benefit the program as a whole by reducing administrative costs, reducing the time it takes to end underperforming programs, implement or expand more effective programs, and increasing the ability of the program to meet the mandated goals in a cost‑effective manner.  As such, we propose the following alternative process for approving proposed minor changes an Act 129 EE&C Plan.
· The Commission will delegate its authority to approve minor EE&C Plan changes, as defined below, to staff of the Bureau of Conservation, Economics and Energy Planning, with assistance from staff of the Bureau of Fixed Utility Services and the Law Bureau.
· EDCs intending to file a minor plan revision for Commission approval will be required to serve a copy of the proposed plan revisions on the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), the Office of Trial Staff (OTS) and all parties of record at least 10 days prior to making its filing with the Commission.  This will give interested parties more time to review the changes and facilitate discussions to refine or revise any objectionable changes before they are submitted for Commission approval.

· EDCs will be required to file with the Commission and serve on the OCA, the OSBA, the OTS and all parties of record the proposed revised plan identifying the minor changes.  The filing shall indicate the date the parties were given advanced notice of the proposed changes.

· All interested parties will have 10 days to file comments on the proposed plan changes.  Parties are free to file comments even if they previously indicated that they concur with or support the proposed minor plan changes.  All parties will then have 5 days to file reply comments.

· Commission staff will have 10 days from the close of the reply comment period to issue a Secretarial Letter approving or disapproving some or all of the proposed changes along with an explanation for its rulings.
  Commission staff could also refer some or all of the proposed revisions to the Office of Administrative Law Judge (OALJ) for hearings and a recommended decision, if necessary.
· Parties would then be given 10 days to appeal the staff action in accordance with 52 Pa. Code § 5.44.
  

The Commission recognizes that parties may have significant interests at issue in changes to an EE&C Plan.  Therefore, we propose to limit the approval authority delegated to staff to the following minor EE&C Plan changes.
· Elimination of a measure that is underperforming or has exhausted its budgeted amount.

· The transfer of funds from one measure to another measure within the same customer class.

· A change in the conditions of a measure, such as the addition of new qualifying equipment or a change in the rebate amount that does not increase the overall costs to that customer class.

All proposed changes that do not fit within these three categories will be handled through the previous approval process.  Specifically, an EDC must file a petition requesting that the Commission rescind and amend its prior order approving the plan in accordance with 52 Pa. Code §§ 5.41 (relating to petitions generally) and 5.572 (relating to petitions for relief).  This petition should explain the specific reasons supporting the requested modifications, evidence supporting the modifications to the plan and cost recovery mechanism.  This petition shall be served on all parties, who will have 30 days to file comments, an answer or both.   All parties will then have 20 days to file replies, after which the Commission will determine whether to rule on the changes or refer the matter to an Administrative Law Judge for hearings and a recommended decision.
CONCLUSION
The Commission welcomes comments on the alternative approval process for minor Act 129 EE&C plan changes and the categories of changes that qualify for this alternative approval process as outlined in this Tentative Order.  Interested parties are to file comments with the Commission’s Secretary within 20 days after this Tentative Order has been entered.  Reply comments are to be filed with the Commission’s Secretary 30 days after this Tentative Order has been entered.   All filed comments and reply comments shall be electronically mailed to Kriss Brown at kribrown@state.pa.us.  THEREFORE,

IT IS ORDERED:

1.
That the alternative approval process for minor Act 129 energy efficiency and conservation plan changes and the categories of changes that qualify for this alternative approval process, as outlined in this Tentative Order, are released for comment.
2.
That a copy of this Tentative Order shall be served upon all electric distribution companies operating in Pennsylvania, the Office of Consumer Advocate, the Office of Small Business Advocate, the Office of Trial Staff, all parties that previously filed comments and reply comments at this Docket and all parties of record at Dockets M‑2009‑2093217, M‑2009‑2092222, M‑209‑2112952, M‑2009‑2112956, M‑2009‑2093215, M‑2009‑2093216 and M‑2009‑2093218.
3.
That interested parties shall file within twenty (20) days of the entry date of this Tentative Order an original and fifteen copies of any written comments to the Pennsylvania Public Utility Commission, Attn:  Secretary Rosemary Chiavetta, P.O. Box 3265, Harrisburg, Pennsylvania 17105-3265.

4.
That interested parties shall file within thirty (30) days of the entry date of this Tentative Order an original and fifteen copies of any written reply comments to the Pennsylvania Public Utility Commission, Attn:  Secretary Rosemary Chiavetta, P.O. Box 3265, Harrisburg, Pennsylvania 17105-3265.

5.
That interested parties shall electronically mail all filed comments and reply comments to Kriss Brown at kribrown@state.pa.us.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  March 31, 2011
ORDER ENTERED:   April 1, 2011
� See Energy Efficiency and Conservation Program Implementation Order (Implementation Order), Docket No. M�2008-2069887 (entered January 16, 2009), at 24.


� See Petition of Duquesne Light Company for Approval of its Energy Efficiency and Conservation and Demand Response Plan, Approval of its Recovery its Costs through a Reconcilable Adjustment Clause and Approval of Matters Relating to the Energy Efficiency and Conservation Plan, Opinion and Order, Docket No. M-2009-2093217 (entered October 27, 2009) at 73 and 74;  Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company and Pennsylvania Power Company for Consolidation of Proceedings and Approval of Energy Efficiency and Conservation Plans, Opinion and Order, Docket Nos. M-2009-209222, M-2009-2112952 and M-2009-2112956 (entered October 28, 2009) at 123 and 124;  Petition of PECO Energy Company for Approval of its Act 129 Energy Efficiency and Conservation Plan and Expedited Approval of its Compact Fluorescent Lamp Program, Opinion and Order, Docket No. M-2009-2093215 (entered October 28, 2009) at 42 and 43; Petition of PPL Electric Utilities Corporation for Approval of its Energy Efficiency and Conservation Plan, Opinion and Order, Docket No. M-2009-2093216 (entered October 26, 2009) at 92 and 93;  and Petition of West Penn Power Company d/b/a Allegheny Power for Approval of its Energy Efficiency and Conservation Plan, Approval of Recovery of its Costs through a Reconcilable Adjustment Clause and Approval of Matters Relating to the Energy Efficiency and Conservation Plan, Opinion and Order, Docket No. M-2009-2093218 (entered October 23, 2009) at 98 and 99.


� See Petition of PPL Electric Utilities Corporation for Approval of its Energy Efficiency and Conservation Plan Order at Docket No. M-2009-2093216 (entered January 28, 2011) (January 28, 2011 PPL Order).





� Staff would also have the discretion to extend its consideration period by an additional 10 days if warranted.


� This appeal period is shortened from 20 to 10 days to further expedite a final resolution of a plan filing.
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