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BEFORE THE
PENNSYLVANIJA UTILITY COMMISSION

Core Communications, Inc.
Complainant

V.
AT&T Communications of PA, LLC : Docket No. C-2009-2108186
and

Docket No.  C-2009-2108239
TCG Pittsburgh, Inc.

Respondents

PETITION OF CORE COMMUNICATIONS, INC.
TO REOPEN RECORD TO ADMIT ADDITIONAL EVIDENCE

Pursuant to 52 Pa. Code § 5.571, Core Communications, Inc. (“Core”) requests that the

record in this proceeding be reopened for the limited purpose of admitting into the evidentiary

record the attached pre-marked exhibits, Core Cross Examination Exh. No. 6 and Core Cross

Examination Exh. No. 7.

As explained further below, both of these proffered exhibits are directly relevant to the

issue identified in Order #11 dated March 18, 2011 regarding the relevancy of an amicus brief

submitted by staff of the Federal Communications Commission (“FCC”). Core Cross

Examination Exh. No. 6 is a transcript of an oral argument held before the United States

Supreme Court on March 30, 2011 in the matter of Talk America Inc., et. al v. Michigan Bell

Telephone Company, et. al., Case Nos.: (07-2469, 07-2473). Core Cross Examination Exh. No.

7 is the brief submitted by AT&T on March 1, 2011 in that US Supreme Court proceeding.

In further support of this Petition, Core submits as follows:

{1.0441658.1}



1. On May 19, 2009, Core filed a complaint against AT&T seeking compensation
for Core’s termination of over 400,000,000 minutes of traffic sent by AT&T to Core’s
customers. AT&T has never disputed sending this traffic to Core but ultimately took the position
that it was not legally required to pay Core anything for Core’s termination service based on the
“type” of traffic at issue here.

2. AT&T filed a Motion to Dismiss on December 8, 2009. Oral argument on
AT&T’s Motion was held on February 3, 2010 and Core Exh. No. 1 was admitted into the
record. By Order #6 dated February 26, 2010, AT&T’s Motion to Dismiss was granted in part.
ALJ Jones ruled that the Commission had no subject matter jurisdiction over CLEC-CLEC ISP-
bound traffic but also found that there remained material factual issues with respect to voice-
over-Internet protocol (“VoIP”) traffic exchanged by the parties. Both parties filed Petitions for
Interlocutory Commission Review on March 5, 2010 and by Order #7, entered April 7, 2010, the
parties’ joint request to stay the proceeding pending resolution of the Material Questions was
granted.

3. The Commission issued its Opinion and Order resolving both petitions for
interlocutory review on September 8, 2010. The Commission answered the Material Question
raised by Core in the affirmative, ruling that it does have subject matter jurisdiction to adjudicate
a formal complaint regarding compensation for CLEC-CLEC ISP-bound traffic. Core
Communications, Inc. v. AT&T Communications of PA, LLC, and TCG Pittsburgh, Inc., Pa.
P.U.C. Docket Nos. C-2009-2108186 and C-2009-2108239, at 11 (Opinion and Order entered
September 8, 2010) (“Material Question Order”’). The Commission also answered the Material
Question raised by AT&T in thé affirmative, ruling that it has jurisdiction to address intercarrier

compensation issues related to VolP traffic. /d. at 14.



4, Following the Material Question Order, evidentiary hearings were held on
November 18, 2010. At that tirﬁe the Core St. No. 1, Core St. No. 1SR, and AT&T Statement
No. 1 were admitted into the record. Also, Core Hearing Exh. Nos. 1-5, Core Cross Examination
Exh. Nos. 1-5, and AT&T Cross Exh. Nos. 1-20 were admitted into the record.

5. By Order #10 dated January 12,2011, AT&T’s Motion to Re-Open the Record
was granted and AT&T Cross Examination Exhibit 21 was entered into the record.

6. By Order #11 dated March 18, 2011, ALJ Jones reopened the record to admit the
two letters from counsel and the Amicus Brief into the evidentiary record. These materials relate
to a current proceeding before the Ninth Circuit Court of Appeals which is addressing a
complaint filed by Pac-West Telecomm, Inc. against AT&T Communications of California at
docket number 08-17030 dealing with the exchange of CLEC-to-CLEC ISP-bound traffic. On
February 2, 2011, an Amicus Brief for FCC was filed in that proceeding which sets forth a
conflicting opinion from the Commission’s Material Question Order. By letter dated February
3, 2011 from Core and letter dated February 14, 2011 from AT&T, the parties set forth their
viewpoint regarding the relevancy of the Amicus Brief. A decision from the Ninth Circuit is still
pending.

7. According to Order #11, the Amicus Brief and letters “demonstrate conditions or
more accurately interpretation of law previoﬁsly relied upon by the this Commission have
changed.” Ordér #11 at 3.

8. In the letters from counsel admitted into the record by Order #11, there is a
difference of opinion regarding what effect the Commission should give the Amicus Brief with
AT&T taking the position that it “is entitled to deference.” February 4, 2011 letter from

Michelle Painter.



9. Subsequently, AT&T addressed the effect that is to be given to an amicus brief of
the FCC by arguing that amicus briefs may not have been approved by the full Commission and
do not need to be followed. See Core Cross Examination Exh. No. 6 at 40 (“JUSTICE
BREYER: And I don't know which is which, and I gather that sometimes it would be tough, and
what courts use to do with the ICC when they got into this kind of situation is a doctrine called
primary jurisdiction, and they would ask them for a brief. All right? So if that's what we've done
hypothetically, we have the brief. MR. ANGSTREICH: We don't - JUSTICE BREYER: Now
why don't we have to follow the brief? MR. ANGSTREICH: Because the brief here doesn't do
what a decision on a primary jurisdiction referral would do, which is square what the agency is
doing with the text and structure of the statute with prior statements that contradict.””) and Core
Cross Examination Exh. No. 7 at 40, n.33 (“There is no indication that the full Commission,
which is a multi-member body, approved the contents of the government’s amicus brief in this
Court or in the court of appeals. The briefs presumably reflect, at most, the views of the FCC
Chairman and his Staff.”).

10.  The proffered exhibits are relevant as they directly address an issue identified by
the Presiding Officer in Order #11 as material to this proceeding, i.e. the effect to be given an
amicus brief. Moreover, they are relevant as they set forth the most recent position of a party to
this proceeding through representations made to the US Supreme Court. Admitting these
exhibits is consistent with the current evidenfiary record which includes téstimony and
statements made on behalf of Core. See AT&T Cross Exh. No. 9 and AT&T Cross Exh. No. 10.
Reopening the record would not cause necessary delay and or be prejudicial to the parties’
interests in reaching certainty with respect to this matter. The proffered exhibits are public

records of other judicial proceedings, and are representations made by a party to this proceeding.



Accordingly, judicial notice may be taken of the exhibits. See, e.g., Commonwealth ex rel. Jones
v. Rundle, 413 Pa. 456, 199 A.2d 135 (1964) (judicial notice taken of history of separate
proceedings); Krenzel v. Southeastern Pennsylvania Transportation Authority, 840 A.2d 450 (Pa.
Cmwlth. 2003) (judicial notice rﬁay be taken of other proceedings where appropriate); Werner v.
Werner, 267 F.3d 288, 295 (3d Cir. 2001).

11. By reopening the record to admit this evidence, the Commission will have the

benefit of additional, relevant information to help it in adjudicating this complaint.

WHEREFORE, Core Communications, Inc. respectfully requests that this petition be
granted and that the attached exhibits pre-marked as Core Exhibit Core Cross Examination Exh.
No. 6 and Core Cross Examination Exh. No. 7 be admitted into the evidentiary record of this

proceeding.

Respectfully submitted,

OUMW A @LOM

Deanne M. O’Dell, Esq.
Attorney ID No.: 81064
Eckert Seamans Cherin & Mellott, LLC
213 Market St., 8th Floor
Harrisburg, PA 17101
717.255.3744
Fax 717.237.6019
Date: April 13,2011
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IN THE SUPREME COURT OF THE UNITED STATES

TALK AMERICA, INC.,
Petitioner : No. 10-313
v.
MICHIGAN BELL TELEPHONE COMPANY,

DBA AT&T MICHIGAN

ORJIAKOR ISIOGU, ET AL.,
Petitioners : No. 10-329
V.
MICHIGAN BELL TELEPHONE COMPANY,

DBA AT&T MICHIGAN

Washington, D.C.

Wednesday, March 30, 2011

The above-entitled matter came on for oral
argument before the Supreme Court of the United States
at 11:07 a.m.

APPEARANCES:
JOHN J. BURSCH, ESQ., Solicitor General, Lansing,
Michigan; on behalf of Petitioners.
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ERIC D. MILLER, ESQ., Assistant to the Solicitor
General, Department of Justice, Washington, D.C.; on
behalf of the United States, as amicus curiae,
supporting Petitioners.

SCOTT H. ANGSTREICH, ESQ., Washington, D.C.; on behalf

of Respondents.
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PROCEEDTINGS
{(11:07 a.m.)

CHIEF JUSTICE ROBERTS: We will hear
argument next this morning in Case 10-313, Talk Ameriéa
v. Michigan Bell, and the consolidated case.

Mr. Bursch.

ORAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETITIONERS

MR. BURSCH: Thank you, Mr. Chief Justice,
and may it please the Court:

Interconnection is the lifeblood of local
phone competition. That is why in section 251 (c) (2) of
the Telecommunications Act Congress guaranteed that
competitors would have interconnectién at the location
and at the method of their choosing and at TELRIC rates
irregardless of market impairment. The question in this
case is whether that 251 (c) (2) obligation encompasses
the tens of thousands of existing entrance facilities
that even today are interconnecting competitive and
incumbent networks, and the answer --

JUSTICE SCALIA: Did you get -- you get
(c) (2) at TELRIC rates?

MR. BURSCH: Yes, you do, Your Honor. You
get (c)(2) and (c) (3) at TELRIC rates.

And so the answer to the question presented

4
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is yes, for three reasons. First, because the FCC says
so and, as the expert agency charged with interpreting
and implementing the act, that conclusion is entitled to
deference.

Second, the FCC's conclusion is consistent
with the plain text of the statute and the implementing
regulations.

And third, the FCC's conclusion is
consistent with the policies embodied in the Act,
because the practical result of affirming the Sixth
Circuit opinion in this case is that a competitive
carrier, like Sprint for example, will be forced to
either charge its customers more for interconnection or
lay tens of thousands of duplicate eﬂtrance facility
cables, and those are precisely what the act were
designed to prevent.

I would like to start with the Sixth Circuit
opinion, and specifically this is at page 20a of the
Talk America cert petition appendix, because this goes
to the heart of AT&T's position and the Sixth Circuit's
conclusion with respect to the orange plugs and cords
analogy. You will recall that the Sixth Circuit said
this was like a situation where a homeowner had a plug
in their garage and a long orange cord extending out to

a park, which the Court called the entrance facility,

5
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and then the competitive carrier would be that person in
the park.

On page 20a of the petition appendix in
footnote 9, about halfway down, this is the key flaw in
the Sixth Circuit's reasoning. The Sixth Circuit says
if you, as the homeowner, that's the -- I'm sorry,
that's the incumbent -- had said that they may plug into
the surge protector, then the big orange extension cord
is just an entrance facility. But if you had said they
must plug into the big orange extension cord, then the
big orange extension cord becomes the interconnection
facility; and consequently the parkgoers, the
competitors, may plug into it.

The problem with this is‘that the Sixth
Circuit was wrong in that the incumbent doesn't get to
choose where the point of connection is. The statute
and the regulations and the FCC make clear it's the
competitor that gets to choose. So if the competitor
chooses the end of the extension cord where it connects
to the CLEC network in the park, then even the Sixth
Circuit agrees with us and the Seventh,AEighth and Ninth
Circuits that the entrance facility is the
interconnection facility.

JUSTICE KENNEDY: I have just one small
question on that.

6
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MR. BURSCH: Yes.

JUSTICE KENNEDY: Suppose that there are two
competitors and each of them wants to connect, but each
of them wants to connect at a different point and in a
different way. Must the incumbent accommodate both if
they're technically feasible?

MR. BURSCH: Justice Kennedy, the answer is
yes. The statute gives the competitive carrier the
opportunity to choose the point and the method, all at
TELRIC rates. |

JUSTICE GINSBURG: Doesn't it say something
about feasible? It -- it doesn't -- doesn't give free
choice entirely. It says -- what are the words? That
the interconnection doesn't have to Se put just anyplace
if it's not feasible, or it's undue expense Or something
to that effect.

MR. BURSCH: Justice Ginsburg,’the statute
and the regulations make clear that it must be
technically feasible, but there's an almost irrebuttable
presumption that when there are already facilities in
place performing that function, that is technically
feasible.

JUSTICE SCALIA: But you -- you want the
incumbent here to -- to build the -- the orange <ord and

extend it to wherever you have your switching equipment.

7
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And what they say 1is no; you —-- you bring your switching
equipment here; we'll -- we'll allow you to connect at,

you know, the end of our facilities; but by God, you --

you make -- you make your own connection to -- to the
switches.

Now -- now, moreover, you're -- you're
making them -- you'll pay them for the orange cord, but

only at TELRIC rates, which are not realistic. ©Now, why
-- why are they wrong and you're right, especially when
you have legislation, the purpose of which was to
encourage the independent building of new facilities? I
mean, it's clear that the Act wanted these new entrants
where -- where possible to build new facilities, and not
simply to glom on to the extant faciiities of the
incumbents.

MR. BURSCH: Three responses to that
argument, Your Honor. First, this case 1s about
existing facilities, not about facilities to be built,
although there's a lot of talk about that. This isn't a
head-on challenge to the statute or the regﬁlations.

The procedural posture is that this was AT&T trying to
get out of arbitration agreements that it had for
existing entrance facilities, and so that's the posture
of our case.

JUSTICE SCALIA: Well, but the logic of your

8
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case as you described it would also require AT&T to
build out the orange cord.

MR. BURSCH: Right; and -- and two
additional points, Your Honor, on that. First they say
this is a large obligation because we're talking about
miles and miles. That is not the position that AT&T
took with the FCC when they were commenting on the TRRO.
At page 16a of the Michigan blue brief in footnote 357
of the TRRO the FCC acknowledges AT&T's statement that
entrance facilities involve very short distances. 1In
addition, we have the FCC's regulation and the local
competition order, paragraph 553 --

~ JUSTICE SCALIA: Excuse me, excuse me.

MR. BURSCH: Yes? ‘

JUSTICE SCALIA: Extant entrance facilities
I assume they were referring to.

MR. BURSCH: Yes. I believe that's correct,
yes. They are very short distances.

JUSTICE SCALIA: Okay. Well, right. But if
you ask for a longer distance they would presumably have
to build it?

MR. BURSCH: Well, not necessarily.

JUSTICE SCALIA: And charge you TELRIC
rates.

MR. BURSCH: Right. Because the FCC has

9
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promulgated in -- in 521, the meet-point obligation,
which is another way that you can have interconnection.
and that demonstrates two things. First, that sometimes
AT&T as the incumbent is required to build out
facilities, that it's not just a passive obligation.
But in addition, when they're talking about meet points,
they say that it's up to State commissions to decide the
appropriate and reasonable distance.

So even if we were presented with the
case -- not this case, but a different case -- where
you're talking about what's the appropriate length of
the facilities, the FCC has already acknowledged there
could be some reasonable limits on that. And the most
important fundamental point,‘the fouéth point on this,
is that Congress alfeady in (c¢) (2) said you're going to
have interconnection without regard to market
impairment, and so we're not going to look at the
availability of other entrance facilities in the market.
If a competitor asks to have this location and this
method and it's technically feasible, they do get the
TELRIC rates.

And the competitive carriers would take
issue with the presumption that TELRIC rates are -- are
unfair. The regulations do contemplate that they're

going to recover not only their cost but a reasonable

10
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profit. And we can disagree about the congressional
wisdom of requiring rates like that, but in the Verizon
case this Court definitively put to bed the question of
the reasonableness of the TELRIC rates.

JUSTICE BREYER: Where would I read this?
As I read the statute, the statute says the cheap system
here is where they provide -- they have a duty to
provide the incumbent interconnection, okay? That
requires some physical stuff.

MR. BURSCH: Yes.

JUSTICE BREYER: ©Okay. And they have to --
they -- you're not charged a lot for that; there's a
limit on what they can charge you for the
interconnection.

MR. BURSCH: Correct.

JUSTICE BREYER: Now, somebody is going to
have to decide whether if Pacific Tel and Tel is being
tried to forced to connect with Maine, you know, they
have to pay for a wire across country to get the
interconnection or not? That seems unreasonable.
Across the street, maybe they do.

My candidate would normally be the FCC or
some regulator decides that kind of thing, and it's up
to them to say whether this is or is not what's needed

for interconnection. That would be an intuitive account

11
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I would have, without having read the statute in depth.

So now what do I read to find out how this
works? What is it that distinguishes something that is
ridiculous, like my California example, from something
that makes a lot of sense, like they're next door and
have to make 50 feet of wire.

MR. BURSCH: Justice Breyer, if you look at
paragraph 553 of the local competition‘order, which
appears at page 27a of the Michigan blue brief --

JUSTICE BREYER: Michigan blue --

MR. BURSCH: At least that's where it
begins. If you flip over to -- to page 28a, this is the
second page of the paragraph.

JUSTICE BREYER: Where -- where -- 28a,

okay.

MR. BURSCH: Very good.

About halfway down the -- that paragraph
there, it says: "Regarding the distance from an

incumbent LEC's premises that an‘incumbent should be
required to build out facilities for meet-point
arrangements" -- so again this is in the meet-point
context -- "we believe that the parties and State
commissions are in a better position than the commission
to determine the appropriate distance that would

constitute the required reasonable accommodation for

12
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ion."

JUSTICE BREYER: Okay. So it's up to the
sion.

MR. BURSCH: Exactly.

JUSTICE BREYER: This is the FCC speaking?

MR. BURSCH: Exactly. The FCC is speaking,

JUSTICE BREYER: All right. And the State
ays -- they say it's up to the State
And the State commission here said?

MR. BURSCH: Well, here, the State

commission didn't say anything, because we're talking

about existi

new entrance

ng facilities. There's no one requesting a

facility to be built, for example, from

Lansing to Detroit. That's not this case. This case is

about the existing facilities.

to your case

JUSTICE SCALTIA: Mr. Bursch, the -- the key

is -- is that an entrance facility is

interconnection, right?

two -- those

equate them?

MR. BURSCH: Correct.

JUSTICE SCALIA: You have to equate those
two terms.

MR. BURSCH: I do.

JUSTICE SCALIA: What do you rely upon to

Because the -- as I read the regulations,

13
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they -- they use them as separate terms.

MR. BURSCH: Regulation 51.5 defines

winterconnection" as the mutual -- or, I'm sorry -- as

the linking of two networks for the mutual exchange of
traffic. There is no dispute that an entrance facility
physically links a competitive network with an incumbent
network; thus, when that entrance facility is used for
the mutual exchange of traffic, it is providing
interconnection. And that's exactly what the FCC has
concluded.

JUSTICE SCALIA: Doesn't -- doesn't the
interconnection -- doesn't it have to be part of the
internal system of the incumbent carrier?

MR. BURSCH: It has to bé part of their
network. But in the TRRO, the FCC made clear repeatedly
that entrance facilities constructed by incumbents are
part of their network, and so there's really no dispute
that it can be part of the network. And so --

JUSTICE KENNEDY: You say that this is a
link, and your -- the opposition says that it's
transport. Is that correct?

MR. BURSCH: It is transport. By
definition, interconnection has to include transport,
because it involves the mutual exchange of traffic from
one to another.

14
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JUSTICE KENNEDY: But the -- but the rate
says interconnection does not include transport.

MR. BURSCH: Well, we address that point at
length in our reply brief, because AT&T advances that
argument, and it's really a fundamental misconception or
misunderstanding of the regulation. 51.5 --

JUSTICE KENNEDY: I have got it in front of
me. It says "This term does not include transport."

But you say it does?

MR. BURSCH: Yes. Well, the entrance
facilities do include transport. All interconnection
facilities --

JUSTiCE KENNEDY: No, I'm talking about
interconnection. ‘

MR. BURSCH: Right. What 51.5 -- I assume
that's what you're looking at?

JUSTICE KENNEDY: Yes.

MR. BURSCH: That -- that goes to a term of
art or a phrase of art, "transport and termination of
traffic." And as the FCC made clear in its regulation
51.701, which is at page 35a of the red brief, what
they're really distinguishing there are the two types of
charges. You have 251(c) (2) interconnection charges and
you have 251(b) (5), transport and termination of traffic

charges. And those are two separate concepts.
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The interconnection charge runs from the
competitive network to the incumbent network. The
transport and termination of traffic charge runs from
the point of interconnection to the incumbent's end
customer, and that's very clear. The Ninth Circuit
specifically alleged that point in note 16 of the
pacific Bell case. But common sense tells that you has
to be right, because under AT&T's view, the way they
interpret 51.5, there would be no interconnection
obligation, because there's always going to be transport
and mutual exchange of traffic when interconnection is
involved.

CHIEF JUSTICE ROBERTS: 1Is there a mutual
exchange of traffic when you're talking about
backhauling?

MR. BURSCH: No, there is not, and we don't
take that position. The mutual exchange is when a
competitive customer talks to an incumbent customer or
vice versa. Everything else we can call backhauling and
that's not what's at issue when we're talking about
251 (c) (2).

JUSTICE BREYER: Can I go back to my
question? Because T haven't gotten an answer.

MR. BURSCH: Yes.

JUSTICE BREYER: I would think -- you said,
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well, this is an existing facility.

MR. BURSCH: Yes.

JUSTICE BREYER: But my intuition would be,
that makes no difference whatsoever. You could have
some kind of mechanism that connects two companies.

Now, half of it is a simple wire and half of it is bells
and whistles, and so we have to decide which part is the
part that's necessary for the interconnection and which
part is some kind of -- well, I don't know, extra bells
and whistles, and therefore, since it's not an
impairment kind of problem, they have to pay full price
for it.

That, again, seems like the kind of job that
Congress would leave up to a commission, but I guess I
want you to tell me: Who's to decide that kind of
thing, and how do we decide it?

MR. BURSCH: Are you talking about the
distance, or what bells and whistles --

JUSTICE BREYER: I don't know what it is.
Often, these things are not distance. Often a
connection is all kinds ofvcomplex things, you know?
And some are necessary and some aren't. But I can --
can't you imagine with me the same kind of California
problem arising, but it just arises in -- in kind,
rather than in distance?
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MR. BURSCH: Well, as far as --

JUSTICE BREYER: If I'm so far off base you
can't get the question, forget it.

MR. BURSCH: No, not at all, Justice Breyer.

JUSTICE BREYER: I mean, I might not be able
to get an answer.

MR. BURSCH: I think it's a very good
question. And really --

JUSTICE BREYER: You don't have to --

MR. BURSCH: 1I'll take it in two parts. You
know, again, with respect to distance, in the meet point
context, the FCC has already delegated in LCO paragraph
553 appropriate and reasonable distances.

With respect to the bellé and whistles, it's
really not that complicated. You have got a cable;
that's your entrance facility, typically a fiberoptic
cable, and there's going to be a conduit that it needs
to run through. fhere might be, you know, risers or
spacers with little twisty ties or something similar to
that, zip cords, that will allow the cable to be run
into a buildihg and up a wall and connect into the
appropriate place. But to the extent those are
interconnection facilities, those are necessarily part
of the 251(c) (2) obligation.

And unless there are any further questions,
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I'1l1 reserve the remainder of my time.

CHIEF JUSTICE ROBERTS: Thank you, counsel.

MR. BURSCH: Thank you.

CHIEF JUSTICE ROBERTS: Mr. Miller.

ORAL ARGUMENT OF ERIC D. MILLER,

ON BEHALF OF THE UNITED STATES, AS AMICUS CURIAE,
SUPPORTING THE PETITIONERS

MR. MILLER: Mr. Chief Justice, and may it
please the Court:

There are a lot of statements by the FCC at
issue in this éase, but I would like to focus on two
statements by the commission in 1its published regulation
and orders that, taken together, resolve the gquestion
presented here. And the first is thé commission's
determination in 47 CFR 51.305(e), which appears at page
5a of Michigan's brief, that it is the competitor, not
the incumbent, that gets to select the point at which
interconnection takes place.

Specifically, that regulation says that if
an incumbent wants to deny a request for
interconnection, it has -- at a particular point, it has
the burden of proving that interconnection at that point
would be technically infeasible. And that undercuts a
key premise of the decision below, which was that as

long as the incumbent provides interconnection at some
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technically feasible point that it has selected then
it's discharged its obligation, and if the competitor
doesn't like it, that's just too bad. They can build
their own facility if they want to interconnect
somewhere else. That's --

JUSTICE SOTOMAYOR: Counsel, underlying that
gquestion is an issue that I think Justices Ginsburg and
Scalia were asking. Technically feasible is different
from economically ridiculous or economically burdensome.
How does that, "economically burdensome" - does it get
considered by anyone so that -- because one could
imagine, as Justice Breyer said, that a competitor could
come in and say, now build me the Taj Mahal as an
entrance facility or as an interconnéction facility. So
is there anyone controlling for that latter issue?

MR. MILLER: 1In terms of the definition of
technical feasibility, that's a defined term in section
51.5 of the regulations, and it does not include
economic considerations.

Nonetheless, as the commission explained
when it adopted those regulations in 1996 at paragraph
209 of the local competition order, competitors have an

incentive to ask for an economically efficient means of

interconnection, because they have to pay for it. I
mean, the -- they don't pay as much as AT&T would
20
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like . they're paying TELRIC rates -- but they do still
have to pay for interconnection, so they have incentive
to ask for a reasonable method of it.

And what's at issue in this case, to get to
the second part of your question --

JUSTICE GINSBURG: That's why it's only
technically feasible, because the economic burden is --
is not on the company? It has to provide it at the
place if it's technically feasible, but it doesn't pay
for it?

MR. MILLER: That -- that's right.

CHIEF JUSTICE ROBERTS: Mr. Milier, you
began by saying there were two regulations that disposed
of the case. You got one. What's tﬂe second?

MR. MILLER: The -- the second is the
commission's determination in the Triennial Review
Remand Order in response to the D.C. Circuit's remand of
its previous order, that entrance facilities are indeed
part of the incumbent's network, because the statutory
obligation, of course, is to allow interconnectién at
any technically feasible point within the incumbent
carrier's network.

JUSTICE BREYER: Where do I find that?

MR. MILLER: That's in paragraph 137 of the

Triennial Review Remand Order, which appears at page 10a
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of Michigan's brief. And in the preceding paragraph,
the commission traced the history of its definition of
the dedicated transport network element and the local
competition order, its revision of that in the Triennial
Review Order, in which it had said that the facilities
are not part of the network. The D.C. Circuit then
vacated that.

JUSTICE SCALIA: Which section are you
referring to on page 10a? Which one is 1it?

MR. MILLER: Well, I've -- I've just gone
back to the previous two pages, but it -- 10a is
paragraph 137, where the Court says in response --
excuse me -- where the commission says, in response to
the Court's remand, that's the D.C. éircuit's remand in
the USTA case, we reinstate the local competition order
of dedicated -- order definition of dedicated transport.
And that was a definition of a network element that
included entrance facilities. So what the commission
was saying there by its reference back to that
definition --

JUSTICE SCALIA: You -- you do not need to
provide unbundled access under (c) (3) to entrance
facilities, right?

MR. MILLER: That -- that's correct, and the

court of appeals, I think, perceived a contradiction
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between saying that this isn't something to which you
have to provide unbundled access under (c) (3), but it is
something that has to be made available for
interconnection under (c) (2).

And there is no contradiction there, because
these are separate independent statutory obligations,
and what's particularly significant about the difference
between the two statutes -- statutes is that (c) (3) has
an impairment test. You only have to make available
those network elements without which the competitor
would be impaired in its provision of service.

(C) (2) does not have an impairment test, and
that's because Congress recognized that interconnection
is absolutely fundamental to any efféctive telephone
competition.

JUSTICE BREYER: So what's the
definition difference between entrance facility and

interconnection facility? How do we know which is

which?

MR. MILLER: If you're referring to the --
what the -- in the way the commission used those terms
in the --

JUSTICE BREYER: No, no, I'm not. I want to
know what's the difference. Tell me in English what the
difference is?
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MR. MILLER: An entrance facility --

JUSTICE BREYER: No, no. I mean, how do we
know which is which? We see some big lines and stuff in
it; how do we know which is which?

MR. MILLER: An entrance facility, as the
commission explained in the TRRO, is just the link
between the incumbent's office and the competitor's
office. And an interconnection facility is anything,
any part of the network that's being used for
interconnection.

JUSTICE SCALIA: It's a genus and -- and the
entrance facility is the species --

MR. MILLER: It can be.

JUSTICE SCALIA: -- in your estimation?

MR. MILLER: It —- it can be when it is used
for interconnection. It could also sometimes be used

for other things, but we're talking about the situation
where the competitor wishes to use the entrance facility
for interconnection.

CHIEF JUSTICE ROBERTS: I'm sorry. Could
you run that by me again®

MR. MILLER: The -- the entrance facility is
just the link between the two offices, the incumbent's
and the competitor.

CHIEF JUSTICE ROBERTS: Okay, got it.
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MR. MILLER: That can be used for a couple
of different purposes, but one of the purposes for which
it can be used is inteﬁconnection. And when it is being
used for that purpose, it is appropriately described as
a -- as an interconnection facility.

JUSTICE GINSBURG: Mr. Miller, would you,
before you sit down, explain what is the government's
position when an agency is asked to file a brief? The
Sixth Circuit asked -- invited the FCC to file a brief,
it did, and then the Sixth Circuit disagreed. And there
was some suggestion that when an agency files a brief
here in this Court, as opposed to the court of appeals,
it deserves more weight.

MR. MILLER: We -- we agéee with the view
expressed by Judge Sutton in his dissenting opinion
below that there really is no reason to distinguish
between amicus briefs, particularly those filed at the
invitation of a court, in the court of appeals, from
those file -- filed here. 1In this case, of course, the
question of --

JUSTICE SCALIA: But there may be a -=- a
reason to give less weight to briefs in this Court

different from the briefs filed with the court of

appeals. And you've taken a different position here
on -- on the issue of whether, when backhauling is
25

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Core Cross Exam Exh. 6

Official - Subject to Final Review

included, it's part of the -- it's -- it's part of the
interconnection facility?

MR. MILLER: No.

JUSTICE SCALIA: I do not think you made
that distinction below about, you know, oh, it is part
where there is back -- where there is not backhauling,
but where there is it isn't.

MR. MILLER: I think our briefs in -- in the
two cases are consistent. Our brief here provides more
detail in explaining the commission's orders, but in
both cases we have taken the view, as the commission has
consistently taken the view since the TRRO, that

entrance facilities don't have to be made available as

unbundled elements for purposes of back haul, but they

do have to be made available when the incumbent seeks to
use them for intérconnection. I think this is precisely
the sort of case where --

JUSTICE SCALIA: Wait, they have to be as
unbundled élements? I thought they never had to be --

MR. MILLER: No, they -- they --

JUSTICE SCALIA: -- as unbundled elements.
That's (c) (3).

MR. MILLER: That's right.

JUSTICE SCALIA: Your argument here is that

only have to be made available under (c) (2)?
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MR. MILLER: Exactly.

JUSTICE SCALIA: Which is not unbundled?

MR. MILLER: Right. And it's only for
purposes of -- of interconnection. And I think this is

precisely the sort of case where deference under Auer is

appropriate, given that you have a highly complex

statute regulating a very complex, dynamic industry, and
so the commission's regulations involve not only the
exercise --
JUSTICE SCALIA: It certainly encourages us
to throw up our hands, there's no doubt about it.
(Laughter.)

MR. MILLER: Another way of saying that

- would be that it's appropriate to recognize the

commission's not only policy-making discretion, but
technical expertise in the industry that's being
regulated. And certainly the commission has tried to be
as clear as it can in its regulations, but this is an
area where some level of imprecision is probably

inevitable, and I think that's why it's appropriate to

defer to --

JUSTICE KENNEDY: Well, I don't know why --
why it's so hard. I mean, I got out my orange cord and
T —-

(Laughter.)
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JUSTICE KENNEDY -- but I -- I wasn't sure
of -- if it was a transport or link. That -- that's my
concern.

MR. MILLER: Well, I guess I would say maybe
we need to put the difference between interconnection
and transport in concrete terms. It would be the
interconnection charge which is at TELRIC rates under
252 (d) (1). There would be a flat fee for setting it up,
and then a flat monthly fee just for having the link
there.

CHIEF JUSTICE ROBERTS: Continue.

MR. MILLER: Thank you. And that's
independent of usage.

Then, separately, each time a call is made
there is a charge under 252(d) (2) for the transport and
termination of the call. And that goes both ways. So
when the competitor's customer calls the ILEC, the
customer -- the competitor pays the ILEC for terminating
the call and vice versa.

CHIEF JUSTICE ROBERTS: Thank you,

Mr. Miller.

Mr. Angstreich.

ORAL ARGUMENT OF SCOTT H. ANGSTREICH
ON BEHALF OF THE RESPONDENTS

MR. ANGSTREICH: Thank you, Mr. Chief
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Justice, and may it please the Court:

In this case the agency is trying to use an
amicus brief to interpret a few sentences in orders from
years ago to create a new legal rule without ever going
through a process that would result in judicial review.
In fact, in the Triennial Review Orders, where the
agency supposedly announced this new obligation, it
assured incumbents like AT&T that it was not altering
its interpretation of the statutory interconnection
duty. And the government correctly concedes here that
pefore those orders, the government had never
interpreted the statutory interconnection duty to
require companies like AT&T to sell a fiber optic cable
at TELRIC rates. Yes —-

JUSTICE SOTOMAYOR: Counsel, I know you're
saying that, but everybody's arguing about what the TRO
and the TRRO say or don't say. But I go behind that and
I go -- I think the government's entire argument is not
based even on those. It's based on the LCO regulations
themselves. They've cited two, which is 51.305 and
51.321. They're not relying oh those TROs in their back
and forth there, they are relying on the regulation.

MR. ANGSTREICH: Well, Your Honor, I
actually read their brief differently, and I note that

in the Sixth Circuit they didn't rely on any regulations
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at all. The argument was entirely based on paragraph
140.

But going to the regulations, at the same
time they promulgated those rules, the government did
define interconnection to exclude transport, and when
they defended that exclusion —;

JUSTICE SOTOMAYOR: So how do you address

their point that there are two different charges at

issue?

MR. ANGSTREICH: There are --

JUSTICE SOTOMAYOR: -- that one -- that
interconnection by definition includes transport. It's

hard for me to think of how it doesn't, because they've
got to travel from one place to anotﬁer, so —-

MR. ANGSTREICH: Your Honor, when the FCC
explained this to the Eighth Circuit, what it said is
there are really three things going on. One is (c) (2),
is the duty to interconnect at a point, not to provide a
whole host of facilities that get you to the point, but
literally the duty to interconnect at a specific point
in the world; selected by the competitor to be sure, but
that only tells you where interconnection occurs.

That's the point.
The commission then said: Okay, then there

are other obligations in the statute. One of them is in
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section 251 (b) {5, and that's what obligates the
incumbent to accept telephone calls that are sent to
that point and to send telephone calls through that
point to the competitor.

And then there's the third thing, and this
is directly from the government's brief to the Eighth
Circuit, where they explain that section (c) (2) --

JUSTICE SCALIA: The Sixth Circuit?

MR. ANGSTREICH: The Eighth Circuit. We
cite this at -- from 1996, this is the contemporaneous
view of the agency at the time it promulgated the
interconnection regulations. It's defending those
regulations against a challenge that they are too
narrow. And what the agency says to‘the Eighth Circuit,
which then deferred to this interpretation, is with
section (c) (2) interconnection included routing and
transmission.

(C) (2) would overlap with other sections
that, one, describe a duty to route and transmit
traffic, telephone calls; and, two, a duty to lease
facilities that will be used for routing and
transmission. Footnote: Those duties are (b) (5)and
(c) (3). To the extent there is a duty to lease the
facilities, the fiber optic cables that competitors are

going to use to get to the interconnection point of
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their choice, that duty has to arise, the commission is

saying here, only under section 251(c) (3). And we know

it doesn't arise under that section because these aren't
things that are bottleneck elements, these aren't things
that competitors can't get themselves.

Competitors are interconnecting today.
Wireless carriers, other competitors, everyone in the
state of Ohio has since 2005 not been paying TELRIC
rates, and as the amicus brief showed, there has been no
detriment to interconnection. Interconnection is
occurring.

And so what the government is trying to do
here is impose this leasing obligation under the
interconnection duty in a way that néver gave AT&T and
other incumbents any opportunity to challenge it. They
never explain how it squares with the text and structure
of the statute, with their prior statements, or why
there's any policy basis for interpreting what they

claim is an ambiguous statute to require TELRIC pricing

for things that are not bottleneck elements.

Back in the level competition orxder, Justice

Sotomayor, when they adopted the TELRIC methodology,

they recognized -- this is in paragraph 702 --
interconnection services -- that's what they called it
back then -- are bottlenecks, not things that
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competitors can build themselves or buy‘from third
parties in the marketplace, as the agency has found 1is
the case since 2005. They never --

JUSTICE SOTOMAYOR: Now you're reading
limitation into the statute. All the statute says is,
you're obligated to provide interconnection services.

It doesn't say how or limit it only to things that are
not bottlenecks or things that are bottlenecks. It just
says you're obligated to do X, and that's what the
agency's saying.

MR. ANGSTREICH: T understand this, Your

Honor. But if the agency had ever done that through

notice and comment with a rule and published it in the
Federal Register -- which they conceae that before 2003
they hadn't done that as to entrance facilities -- and
they claimed they had no occasion to address the
guestion -- and then in 2003 we get a single sentence in
a paragraph of an order where there was no notice they
were considering interconnection duties, no publication
of a new regulation, no publication -- nothing that
would have, you know, told AT&T and other incumbents you
should seek judicial review of this if you feel it's
wrong.

And now we're being told 8 years later that

when they said facilities in that paragraph, they meant
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entrance facilities. And we're being told 2 years later
when they said interconnection facilities that they
meant entrance facilities, even though when they were
asked that question by the Sixth Circuit they said we
didn't define that term. And Mr. Miller might want‘to
say they've just said a little bit more now, but they've
said something radically different.

JUSTICE SOTOMAYOR: 1In that regard, in all
of these years, are —-- you mean to tell me there is no
other incumbent that has provided interconnection
services at an entrance facility and charged TELRIC
rates?

MR. ANGSTREICH: Prior to 2003 and 2005,
when there was an unbundling rule in‘place -- and the
commission had always recognized when it established
that unbundling rule in 1996 that competitors would use
unbundled transport facilities to connect to incumbent
switches, so to connect to those interconnection points.
And sure, prior to 2005 when the unbundling rule was in
place, competitors would lease these facilities and pay
TELRIC rates and use them to get to the intetconnection
point; but there was never during that timé any
statement that even if there was no impairment, section
251 (c) (2) would require the exact same thing to get to
the interconnection point.
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JUSTICE SCALIA: What happened to the
unbundling rule?

MR. ANGSTREICH: It got -- it was gotten rid
of. Tt doesn't exist any more. So now AT&T has said
those things you used to buy under the unbundling rule,
we don't have to sell them to you at TELRIC rates
anymore. We have a tariff. We've always had a tariff.
We'll sell them to you at just and reasonable rates
under the tariff. You can build them yourself, as
competitors and wireless carriers are doing. You can
buy them from the third parties that build them and
advertise their offering of them.

But what you can't do is say all of a sudden
that the interconnection duty had al&ays required the
exact same thing as the unbundling duty, at least not
without going through a rulemaking where you lay out
your policy grounds.

JUSTICE SCALIA: Why was the unbundling rule
abandoned?

MR. ANGSTREICH: It was abandoned because
the record evidence showed unambiguously that
competitors don't need these things from incumbents.

JUSTICE SCALIA: It's not a bottleneck?

MR. ANGSTREICH: It's not in any way, shape

or form a bottleneck. And I guess that gets to the
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second point I'd make, which is that again -- and I
don't think they rely on the regulations, Justice
Sotomayor, and they've never -- and the government
concedes in footnote 6 that the regulations themselves
don't get them to where they want to go. They need
these statements they made in 2003 and 2005. And even
if you credit their new position that when they said
facilities and interconnection facilities, that was just
an imprecise way of saying entrance facilities, those
statements don't get you to the rule that they're
endorsing.

What the agency actually said is that
competitors will have access to these facilities -- and
let's pretend that means entrance faéilities for the
time being -- will have access to entrance facilities at
cost-based rates to the extent that they require them to
interconnect, and that's paragraph 140 of the Triennial
Review order and the remand order, and they said the

same thing, although they used the word "need," not

"require."

JUSTICE SCALIA: Which is (c) (3).

MR. ANGSTREICH: Well, I think the point is
what they -- this is why we think the right reading of

those statements is that the facilities they're
referring to are things they actually do require and
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need, which are the things inside AT&T buildings that
they can't replicate, that it's strange for them to have
said "you're going to get these facilities you require,"
but to have meant something that they don't in fact
require.

But even if you want to read, again,
facilities and interconnection facilities to mean
entrance facilities, they rule they're endorsing, and
you know, Michigan now wants, if it's in the ground we
have to provide it; if we have to build it, we don't
have to provide it; it's the first time we've heard of
that in the scope of this litigation. The government
seems to only be willing to -- to talk about those few
facilities that had been gotten unde£ the old, now gone
unbundling rules; but that's not the distinction that
the commission drew when it said this thing that
supposedly's imposing an obligation on AT&T and other
companies. It limited it to those things that

competitors require.

JUSTICE SOTOMAYOR: But that's -- that's
(c) (3).

MR. ANGSTREICH: But that's what --

JUSTICE SOTOMAYOR; (C) (2) says you just --
you have to. It imposes an affirmative obligation to
provide interconnection and -- interconnection.
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MR. ANGSTREICH: Well, it imposes an
obligation, Your Honor, to provide interconnection at a
point -- it's at a point within our network.

JUSTICE SCALIA: Excuse me, that's your
point, I thought. I thought it is precisely your point.
That it is (c¢) (3) rather than (c) (2).

MR. ANGSTREICH: Well that's -- my point is,
yes; if there is a facilities leasing obligation it has
to exist under (c) (3), that's absolutely right, Justice
scalia. That we think that's the right reading of the
statute, we think that's what the FCC told the Eighth
Circuit, we think it's what the FCC said in the local
competition order.

JUSTICE BREYER: I don't~-— what I --
there's no way for you all to go to the FCC and decide
what part of this thing is, or any State regulator, what
part of it is -- part of what's necessary to facilitate
interconnection and what part of it is really providing
the work primarily of the -- simply transporting
services?

MR..ANGSTREICH: Your Honor --

JUSTICE BREYER: What part ié doing
something else?

MR. ANGSTREICH: There -- there is really no
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JUSTICE BREYER: There's no way to do that?

MR. ANGSTREICH: No.

JUSTICE BREYER: Okay, so a judge has to
say, on the basis of what, on the basis -- the judge has
to say on the basis of the statute, which just uses the
word interconnection?

MR. ANGSTREICH: Well, the Michigan
commission decided that the FCC in that paragraph 140
created this obligation.

JUSTICE BREYER: Yes.

JUSTICE SCALIA: But the -- the --

MR. ANGSTREICH: That's wrong.

JUSTICE SCALIA: I -- I thought it was
conceded that -- that none of this is -—- 1s necessary
under (c)(3). I thought that's what the Eighth Circuit

said and which is why they eliminated the unbundling

obligation under (c)(3).

MR. ANGSTREICH: That's -- that's absolutely
right, Your Honor.

JUSTICE SCALIA: SO it is accepted by both
sides, I think, that this is not necessary.

MR. ANGSTREICH: That's right, and because
it's not necessary, you can't read, as the government
rries to, belatedly, years after the fact, those

statements in their orders from 2003 and 2005, those few
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statements in these --

JUSTICE BREYER: It doesn't help because
it's a network element, if it's in (3) and what this is,
is something that's going to be needed to -- to
interconnect. If it's -- if it's in -- if it's in the
first one.

MR. ANGSTREICH: But --

JUSTICE BREYER: And I don't know which is
which, and I gather that sometimes it would be tough,
and what courts use to do with the ICC when they got
into this kind of situation is a doctrine called primary
jurisdiction, and they would ask them for a brief. All
right? So if that's what we've done hypothetically, we
have the brief. ~

MR. ANGSTREICH: We don't -—-

JUSTICE BREYER: Now why don't we have to
follow the brief?

MR. ANGSTREICH: Because the brief here
doesn't do what a decision on a primary jurisdiction
referral would do, which is square what the agency is
doing with the text and structure of the statute with
prior statements that contradict --

JUSTICE SCALIA: Do you agree that it has to
be needed to interconnect?

MR. ANGSTREICH: Your Honor --
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JUSTICE SCALIA: The whole problem here is
it doesn't have to be needed to interconnect.

MR. ANGSTREICH: Our --

JUSTICE SCALIA: It has to be needed under
(c) (3), but under (c) (2) it's -- it's up to the -- to
the new company to say I want to interconnect here; and
-- and the incumbent cannot say, oh, no, you —-- you
don't have interconnect here; you can interconnect

somewhere else.

MR. ANGSTREICH: That -- Your Honor, thaf's
absolutely right, Justice Scalia. They get to pick a
point. The point has to be within our network. Rule
51.305 identifies a series of illustrative points all of
which exist inside AT&T buildings, aﬂd that's what
they've done. They've picked a point --

JUSTICE SOTOMAYOR: But wait a minute. Does
-- don't the regulations now and the commission's TRO,
et cetera, say that an entrance facility is within your
network? You haven't challenged that?

MR. ANGSTREICH: We do disagree. I mean, at
the time of the Triennial Review Order, they said it was
outside of our network.

JUSTICE SOTOMAYOR: It's now -~

MR. ANGSTREICH: And that's when they also

supposedly adopted this rule. So somehow, this rule
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they've adopted has to coexist with the notion that
these things are outside our network. But in or out, I
think it's important to recognize they're not

claiming --

JUSTICE SOTOMAYOR: If they're not --

MR. ANGSTREICH: Pardon me. I think -- if
you have the network engineer's brief, figure 4 on page
19, I think it does a very good job of illustrating what
it is we're talking about.

JUSTICE SCALIA: Like, orange wires and
such?

MR. ANGSTREICH: They draw them in black,
but vyes.

JUSTICE SCALIA: In black?

JUSTICE SOTOMAYOR: Figure 4.

MR. ANGSTREICH: Figure 4 on page 19. What
the competitors in this case in Michigan have long said
is that the competitor has picked as its point of
interconnection the point inside the box on the right
labeled incumbent local exchange carrier's central
office, and then they need some fiberoptic cable to
bridge the gap to that interconnection point. That's
how Judge Sutton understood it in dissent. That's how
Judge Batchelder understood it in the majority.

And all the interconnection duty talks
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about, all any of the interconnection regulations talk
about, is letting the competitors pick that point. How
they get to the point is up to them.

JUSTICE BREYER: That's not what the statute
says. The statute says the carriers have a duty to
provide interconnection.

MR. ANGSTREICH: Right.

JUSTICE BREYER: Now, in carrying out a duty
to provide, you say that‘g just picking the point, that
somebody could equally well say, no, it's a duty to
provide means to get to the point. Now, either of those
seem equally_consistent with the language.

MR. ANGSTREICH: Your Honor, there's more
language that I think forecloses thoée interpretations.
It's not just a duty to provide interconnection. It's a
duty to provide interconnection for the competitor's
facilities and equipment at a point within the
incumbent's network. Nothing in that statutory language
says that the duty is to provide the competitor with the
facilities --

JUSTICE BREYER;. No, it doesn't say that,
but it doesn't say the opposite; and therefore, you
might have an agency reasonably deciding that to -- to
fFulfill that duty, you must provide equipment reasonably

necessary to allow the competitor to connect. That's
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equally sensible.

MR. ANGSTREICH: And Justice Breyer, you
might have an agency that did that. We don't have an
agency that did that.

JUSTICE BREYER: Apparently, you have an
agency that never really said one way or the other.

MR. ANGST?EICH: And that means that
Michigan was wrong when it thought that the agency had
said it, and..the Sixth Circuit was right when it --

JUSTICE SCALIA: Well, it used to say the

other. You contend it used to say the other, and it has

_never, by proper means, gainsaid its other position.

MR. ANGSTREICH: That's right.

JUSTICE BREYER: I don't‘see what the
other -- I didn't hear -anything that said they said the
other. They said when you have wires and you're using
the wires for communication, then they don't fall

outside of this; that's true. But if you're using them

for interconnection, and they're necessary to use for

interconnection, maybe it does fall inside this. I
don'tv——

MR. ANGSTREICH: Well, Justice Breyer,
again, we point you to their definition of
interconnection where they excluded tranéport from

interconnection and explained to the Eighth Circuit's --
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JUSTICE BREYER: They excluded -- they
excluded transport -- all transport to the point of
interconnection, where you could not provide the
facility to interconnect unless you had the transport?
Is that what they did?

MR. ANGSTREICH: What they said is --

JUSTICE BREYER: Did they do that? Yes or

no? I bet the answer is no.

MR. ANGSTREICH: What they -- I -- Your
Honor, I just -- I don't think you're describing it in a
way that consists —-- comports with the language of the

act.

What they said is a duty to lease facilities
that will be used for routing and trénsmission of
telephone calls to the point. That's (c) (3). That's
not part of the interconnection duty. When they
contrasted, in their local competition order, paragraph
172, they said what interconnection does is it lets the
competitor pick the place where they;re going to drop
the traffic off. But it is section (c) (3) that lets the
competitor say, I would prefer to use incumbent
facilities at TELRIC rates to get to that point. They
have made that very distinction. But what they're
trying to do through their amicus brief here is to turn
(c) (2) into a facilities leasing provision.
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Now, again, we don't think this Court needs
to say that they could never have promulgated a rule
with reasons that would get you there, but they've never
done it. If they had done it, we would have had the
opportunity to seek judicial review. They would have
had to explain themselves. We've never had that
opportunity.

When they've said -- and you know, I think
it's important, when they put out these sentences in the
Triennial Review Order and Triennial Review Remand Order
that supposedly told us of this new obligation, they
never asked for notice about this, even though in their
notice of proposed rulemaking, they said, should we get
rid of entrance facilities under (C)£3)? They didn't
say, and if we do, what would that mean for (c)(2)7?

They didn't ask the question.

JUSTICE SCALIA: I thought they said,
moreover, that they were not amending (c) (2),
specifically.

MR. ANGSTREICH: That's exactly right. 1In
the orders themselves, they assured AT&T and chers that
they weren't changing anything.

JUSTICE BREYER: But there are -- there are
cases, I think, in primary jurisdiction where what a
District Court has done, anyway, is to hold the case
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while the ICC went and had a proceeding, and I'm sure
that hasn't been used in a long time.

MR. ANGSTREICH: No, that is still used,
Justice Breyer.

JUSTICE BREYER: It is?

MR. ANGSTREICH: But I point --

JUSTICE BREYER: Well, maybe this is the
case for 1it.

MR. ANGSTREICH: Well, I don't think
there's -- and I point to this Court's decision by
Justice Ginsburg in Northwest Airlines v. Kent, 510 U.S.
355, where this Court said: Nobody has asked us to
invoke the doctrine of primary jurisdiction; we're not
going to do it; instead, we will adoét an interpretation
of the statute that will suffice for the purposes at
hand. And as the Court later recognized in Brand X,
that leaves it open to the agency, in a rulemaking, to
actually do the work that, as Justice Scalia noted, the
agency has never done here.

And so it's -- rather than imposing
something through a combination of amicus briefs and
statements that don't actually set forth the rule that
the agency is trying to defend here, we would have a
real rulemaking and a chance —-

JUSTICE SOTOMAYOR: I guess the problem I'm
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having is that you tell me on the one hand that up
until, what, 2005, you were always paying the cost plus
profit rates, the TELRIC's rates, for interconnection at
a -- at an entrance facility.

MR. ANGSTREICH: That's not quite right,
Justice Sotomayor. Up until 2005, companies like Talk
America were allowed to get both the actual physical
linking at TELRIC rates and the transport facility at
TELRIC rates, but under two separate statutory
provisions. They were getting the transport facility
under (c) (3); that's gone away. They were getting the
linking under (c) (2).

Now, there were other companies like
wireless carriers. They were gettiné the linking at
TELRIC rates under (c)(2), but they were paying full
freight for the transport, because they have never been
allowed to get unbundled network elements. So this
notion that there's going to be a price increase to
wireless carriers is a fiction.

But what -- so competitors were doing two
things under two provisions. One of those has gone
away. And it was only after it was gone away that
anybody raised this notion that maybe that transport
facility had always been required under (c) (2) also.
But that's nothing the commission has ever done in a
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rulemaking.

It never did that in the proper way in the
Triennial Review Order or the Triennial Review Remand
Order. As Justice Scalia noted, it assured AT&T and
other incﬁmbents that it wasn't changing the law. When
it published things in the Federal Register, which 1is
where it is supposed to publish substantive rules, it
identified specifically the elimination of entrance
facilities as unbundled network elements, and said not a
word about any continued duty to provide them under
section --

JUSTICE SOTOMAYOR: Well, it did in the
footnotes. It said -- that's what the whole dispute is
about, which is, we're not. changing éhe obligation to
provide interconnection services. So it said it
clearly. Its view -—-

MR. ANGSTREICH: But then the question,
Justice Sotomayor, is: Well, what was that obligation?
And the government concedes in footnote 6 that prior to
making those statements, it had never interpreted that
obligation to include the duty to lease that transport
facility. It claims the question never came up because,
while it was an unbundled element, it didn't matter.

Now, I think it's quite telling that while

it was an unbundled element and we were having 10 years
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of litigation about what the right standard is for an
unbundled element, nobody even thought to say: By the
way, all of this litigation is beside the pointlwith
respect to the use of these facilities whenvwe attach
them to an interconnection point.

JUSTICE SCALIA: The Eighth Circuit's
decision would have been unnecessary in the revision of
the rule?

MR. ANGSTREICH: Exactly, Justice Scalia.
It's very strange that no -- I mean -- and I think from
the fact that'nobody thought to say it comes to what we
view has happened, is that this is a rear guard effort
to preserve TELRIC pricing for things that the
commission has said should no longer‘be available as
TELRIC -- at TELRIC pricing.

JUSTICE SCALIA: Maybe the commission didn't
like the Eighth Circuit's decision.

MR. ANGSTREICH: I -- I think it's probably
a fair statement that the commission does not like the
decision vacating its unbundling rules, but noﬁetheless,
that's what happened, and the new rules get rid of this
element.

Again, what the Michigan commission found
was that the FCC had specifically determined, that there
is a leasing obligation under (c) (2). That never
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happened. The Sixth Circuit was right about that.
Tﬁere is no leasing obligation that the commission has
ever established.

I think, Justice Breyer, to go back to your
question, whether they could do it is a separate
question. I don't think they could. I think we have an
incredibly good chance to prevail if they were to ever
promulgate such a rule, but they never did it. They
said things directly to the contrary.

JUSTICE BREYER: It all didn't matter
because, in fact, they got the TELRIC rates under (c) (3)
until they changed the impairment part?

MR. ANGSTREICH: Right.

JUSTICE BREYER: So who éared. And now
after that they care.

MR. ANGSTREICH: Right, they care.

JUSTICE BREYER: And now -- now -- now the
other side cares, of course, and SO now —— NOW we're
faced with a situation where they're just putting this
in the brief for the first time but they can't base it
on anything the commission actually did?

MR. ANGSTREICH: That's exactly right. And
if the commission had actually --

JUSTICE BREYER: I'm glad it's right because

I don't know what I'm talking about.
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(Laughter.)

MR. ANGSTREICH: I'm glad -- I'm glad we're
at least agreeing with each other, Justice Breyer.

But -- and I think that really is the key administrative
law point here, is that if the agency in the Triennial
Review Order or Triennial Review Remand Order had
actually said what they say in their brief, we never had
occasion to consider this question before.

Now we're considering it, and here is why we
think it's appropriate to read (c) (2) to impose these.
And despite the fact that, you know -- again, sufficient
claims of the statute's ambiguous. They need a policy
reason why it's appropriate to read this ambiguous
statute to require TELRIC pricing fo£ things that third
parties are actually investing in and selling at
marketplace rates, why it's appropriate to undercut
those third party business models with this TELRIC
pricing for something the competitors are can and are
building themselves, third parties are selling --

JUSTICE SOTOMAYOR: Accepting their policy
arguments, what does that do to your main argument?
Because I think they've explained it to my satisfaction
why this is necessary because (c¢) (2) requires
interconnection. Congress has made a judgment that

interconnection is the mainstay of competition in this
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MR. ANGSTREICH: With due respect, Justice
Sotomayor, I don't think they've made that policy claim
here, and in particular this is not a case about whether
interconnection is going to occur.

Competitors and wireless carriers are
picking their points of interconnection. They are
interconnecting today. They have been doing it.
Wireless carriers never had TELRIC priced transport
facilities, and yet they're interconnected. Competitors
in nearly a dozen States that have addressed this issue
and disagreed with Michigan and agreed with the Sixth
Circuit are interconnecting today using their own
facilities, using third-party faciliéies. And when they
come to AT&T and say we would like to plug our facility
into this point, AT&T says, absolutely, and does the
work necessary to get those two things connected.

JUSTICE SCALIA: It doesn't say it that
happily, it really doesn't.

MR. ANGSTREICH: You're right. It
certainly --

JUSTICE SCALIA: Well, okay.

MR. ANGSTREICH: 1It's -- it's an imposition
on AT&T. But the notion that in any way, shape or form

the price of cable will alter the interconnection of
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telephone networks is simply false. Yes,
interconnection is an important policy, and Congress
said we have to provide it at points within our networks
selected by competitors and we do that.

But Congress didn't say and the FCC has
never said that we also have to provide them whatever it
is that they want to use to get to that point. And
there really is, and I think some of the questioning
pulled that out, though they want to say I think because
the government won't endorse the absolute position, the
Petitioners were taking in their opening briefs, that
this is only about things that used to be ordered as
unbundled elements or things already in the ground.

But their position, thei£ interpretation of
the statute has no stopping point. It would cover
anything a competitor might ever want to use to get
telephone calls to the interconnection point. And
they've never defended that limitless reading. And if
the agency ever wanted to adopt it would challenge it,
and as I've said, I like our chances, but until they do
it, Michigan was wrong to conclude that the commission
had done it and the Sixth Circuit was correct to reject
that if there are no further questions, I'll sit down.

CHIEF JUSTICE ROBERTS: Thank you, counsel.

Mr. Bursch, you -- Bursch, you have 4
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minutes remaining.
REBUTTAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETITIONERS

MR. BURSCH: Your Honors, everything you
heard in the last 30 minutes is premised on the idea
that the FCC is doing something new, and that there was
never a promulgated regulation. That is demonstrably
false.

If you turn with me to page 32a of the red
brief, this is the FCC's regulation promulgated all the
way back in 1996, which defined the scope of the (c) (2)
interconnection obligation. It's 47 CFR 51.321, and
this goes directly to the points that Justice Sotomayor
was making. ‘

On page 32a, the FCC says that an incumbent
must provide interconnection at a particular point upon

a request by a telecommunications carrier, such as a

competitor. Technically feasible methods -- this is in
sub B -- include but are not limited to, and they give
two examples: colocation and meet points. But this

isn't the be-all-end-all of ihterconnection obligations.
These are exemplary.

Take an analogy. Assume you had a high
school cafeteria and the school board said you have to

provide vegetables to students when they ask for them,
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and you have to give them the vegetable that they ask
for. Those include broccoli and green beans, and they
don't say anything else. Then you have a separate
obligation in (c) (3) and the school board says until we
see that the kids have enough nutrition, you must give
them peas, that's entrance facilities unbundled under
(c) (3).

So some time goes by and the school board
says, okay, the kids are getting enough peas, we're
going to wipe away that second restriction, but the
initial restriction, the obligation in 321 is still
there; and if a student asks for peas, it's within the
scope of 321 because broccolis and green beans were
representative examples, and peas aré another one.

And --

JUSTICE SCALIA: Why did they fight the
Eighth Circuit litigation? Why did -- I mean, it --
you're telling me it made no difference whether (c) (3)
allowed them to do what they wanted to do and what the
Eighth Circuit said they couldn't do, right?

MR. BURSCH: The premise -- no, that's
incorrect, Your Honor, because if you have an entrance
facility under (c) (3), you can use it for more things
than you can under (c) (2), because under (c) (3) you can

have it for backhauling and still get TELRIC rates.
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Under (c) (2) you're limited to interconnection. So it's
a different question. But the idea that somehow the
FCC --

JUSTICE SCALIA: Very slightly different.
That's not that big a deal.

MR. BURSCH: Backhauling is a big deal to
competitors. And so to say that they did something new
in the TRRO is wrong. And to prove that point if you
look at the comments --

JUSTICE SCALIA: Incidentally, where do
you -- where do you get that backhauling restriction
from?

MR. BURSCH: The backhauling --

JUSTICE SCALIA: Yes, yeé. The --

MR. BURSCH: From the TRO and the TRRO, and
the FCC discussed that distinction in the Sixth Circuit
briefing at pages 6 to 7, so this isn't anything new,
either.

So the fact that this is not something new
is demonstrated conclusively by comments in the TRRO
proceedings from Beil South which is now an AT&T
subsidiary. And Bell South says at page 59 of its
comments, fully recognizing the obligation that went all
the way back to 1996 in reg 32i: Because entrance

facilities may be required for interconnection purposes
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and Congress explicitly enacted provisions that govern
carrier obligations to provide interconnection in
251(c) (2), it was altogether reasonable for the
commission to exclude these network elements from a
definition of ILEC dedicated transport intended for
unbundled access under 251 (c) (3).

So even incumbent carriers knew what the FCC
was doing in paragraph 140 of the TRRO and there was
nothing new there.

One other small point with respect to the
network engineers map. This entrance facility right
here on page 19 already exists. We're talking about
existing facilities; and it's true, as the Sixth Circuit
said, that if the point of interconnéction is here at
the ILEC switch, then that's where interconnection takes
place, and this entrance facility is -- is truly
providing transport, not interconnection.

But when .a competitive carrier chooses its
own switch as the point of interconnection, this is the
end of the AT&T entrance facility, then interconnection
takes place there, and even in the Sixth Circuit's view
that entrance facility is interconnection under (c) (2),
and as Congress has said, that's the obligation that is
immutable because it is so important, fundamental to
competition.
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Official - Subject to Final Review
CHIEF JUSTICE ROBERTS: Thank you, counsel.

The case 1is submitted.
MR. BURSCH: Thank you.

(Whereupon, at 12:05 p.m., the case in the

above-entitled matter was submitted.)
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QUESTION PRESENTED

Whether 47 U.S.C. § 251(c)(2) — which requires
an incumbent local exchange carrier to provide inter-
connection “for the facilities and equipment of any
[competing] carrier” at a “point within the [incum-
bent] carrier’s network” — requires the incumbent
to provide to a competing carrier, at extremely low,
regulated rates, all of the facilities and equipment
that the competing carrier uses to span the distance
(which may be miles) between its own network and
the incumbent’s network.

Core Cross Exam Exh. 7



ii
CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 29.6 of the Rules of this Court,
respondent Michigan Bell Telephone Company d/b/a
AT&T Michigan states the following:

Michigan Bell Telephone Company d/b/a AT&T
Michigan is a wholly owned subsidiary of AT&T
Teleholdings, Inc., which in turn is a wholly owned
subsidiary of AT&T Inc., a publicly owned corpora-
tion. AT&T Inc. has no parent company, and no pub-
licly owned company owns 10% or more of its stock.
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STATEMENT

Congress enacted the Telecommunications Act of
1996 (“1996 Act” or “Act”)! to promote the develop-
ment of facilities-based competition for local tele-
phone service. One provision of the Act, 47 U.S.C.
§ 251(c)(3), requires incumbent local telephone com-
panies, such as respondent AT&T, to lease their net-
work facilities to competitors, such as petitioner Talk
America Inc., at artificially low rates. The obligation
to lease facilities under § 251(c)(3) applies only when
the ability of competitors to compete with incum-
bents is impaired without access to the incumbent’s
facilities at those low rates. All parties agree that
incumbents need not provide the facilities at issue
here, known as “entrance facilities,” under § 251(c)(3),
because the Federal Communications Commission
(“FCC” or “Commission”) has found that competitors
are not impaired without them: they can build their
own entrance facilities or obtain them from providers
other than incumbents.

Another provision of the Act, 47 U.S.C. § 251(c)(2),
requires incumbents to provide “interconnection”
for the facilities of a competitor at a point within the
incumbent’s network. Unlike § 251(c)(3), it does not
create a facilities-leasing obligation. Rather, in the
FCC’s own words, interconnection refers only to the
“physical linking of equipment and facilities” and
does not include the “transport . .. of traffic.”? Even
so, petitioner the Michigan Public Service Commis-
sion, applying § 251(c)(2), required AT&T to lease

1 Pub. L. No. 104-104, 110 Stat. 56 (amending the Communi-
cations Act of 1934, 47 U.S.C. § 151 et seq.).

2 First Report and Order, Implementation of the Local
Competition Provisions in the Telecommunications Act of 1996,
11 FCC Red 15499, § 176 (1996) (“Local Competition Order”).
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entrance facilities to competitors at the same artifi-
cially low rates that had applied under § 251(c)(3)
when the FCC had found that competitors are im-
paired. The federal government has filed an amicus
brief endorsing that ruling. The government’s theory,
at least in this Court, is that a few sentences in FCC
orders in 2003 and 2005 implementing § 251(c)(3)
created an obligation for incumbents to lease entrance
facilities to competitors under § 251(c)(2).

The court of appeals correctly held that the Michi-
gan commission’s order finds no support in the
text, structure, or purposes of the 1996 Act, or the
FCC’s implementing rules or orders, and is therefore
unlawful. The government’s effort to support the
Michigan commission’s ruling is unavailing: the FCC’s
position is not entitled to deference under either
Chevron U.S.A. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837 (1984), or Auer v. Robbins,
519 U.S. 452 (1997), and the government’s current
interpretation of a few sentences in two FCC orders
is unreasonable and inconsistent with their text.
Further, neither petitioners nor the government
attempt to reconcile with the purposes of the Act
the Michigan commission’s requirement that AT&T
provide entrance facilities to competitors at artificial-
ly low rates, when the FCC long ago recognized that
competitors can build those facilities themselves or
buy access to them in the marketplace. The court of
appeals’ judgment should be affirmed.

A. Statutory and Regulatory Background

The 1996 Act. In the 1996 Act, Congress “sub-
ject[ed]” incumbent local exchange carriers (‘LECs”),
such as AT&T, “to a host of duties intended to facili-
tate market entry” by competing providers of local
telephone service. AT&T Corp. v. Iowa Utils. Bd.,



3

525 U.S. 366, 371 (1999). Section 251(c) of the Act,
47 U.S.C. § 251(c), enables a competitor (a “requesting
telecommunications carrier” in the statute’s termi-
nology) to “obtain access to an incumbent’s network”
in “three ways”: interconnection, resale, and leasing
of facilities (or “unbundling”). ITowa Utils. Bd., 525
U.S. at 371.

First, under § 251(c)(2), the competitor “can inter-
connect its own facilities with the incumbent’s net-
work.” Id. (emphasis added). Section 251(c){(2) states
in pertinent part that an incumbent must “provide,
for the facilities and equipment of any requesting
telecommunications carrier, interconnection with the
[incumbent] local exchange carrier’s network ... at
any technically feasible point within the [incumbent]
carrier's network.” 47 U.S.C. § 251(c)(2)(B). A com-
petitor that chooses interconnection under § 251(c)(2)
“decide[s] to engage in pure facilities-based competi-
tion, that is, to build its own network to replace or
supplement the network of the incumbent.” Verizon
Communications Inc. v. FCC, 535 U.S. 467, 491
(2002).

Second, “[a]t the other end of the spectrum,” id.,
the competitor “can purchase [retail] local telephone
services at wholesale rates for resale” under
§ 251(c)(4), Iowa Utils. Bd., 525 U.S. at 371. Section
251(c)(4) thus “permits an entrant to skip construc-
tion and instead simply to buy and resell ‘telecom-
munications service, which the incumbent has a
duty to sell at wholesale.” Verizon, 535 U.S. at 491.

Third, “[b]etween these extremes,” id., the competi-
tor “can lease elements of the incumbent’s network
‘on an unbundled basis’ under §251(c)(8), lowa
Utils. Bd., 525 U.S. at 371. Section 251(c)(3) requires
incumbents to “provide, to any requesting telecom-
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munications carrier for the provision of a telecom-
munications service, nondiscriminatory access to
network elements on an unbundled basis.” 47 U.S.C.
§ 251(c)(3). The statute defines a “network element”
as “a facility or equipment used in the provision of a
telecommunications service.” Id. § 153(29). The Act
delegates to the FCC authority to identify required
unbundled network elements (or “UNEs”). The FCC
can require unbundling of a particular network ele-
ment only when it has determined that “the failure
to provide access to [that] network element[] would
impair the ability of [competitors] ... to provide ...
service[].” Id. § 251(d)(2)(B).

" Gection 252(d)(1) establishes the pricing standard
both “for the interconnection of facilities and equip-
ment for purposes of [§ 251](c)(2)” and “for network
elements for purposes of [§ 251](c)(3).” Id. § 252(d)(1).3
The FCC implemented that pricing standard using a
methodology based on the “hypothetical” cost of a
“most efficient element,” “untethered to” either the
incumbent’s “historical investment” or the cost of the
“gctual network element being provided.” Verizon,
535 U.S. at 501. The FCC termed this pricing
methodology “TELRIC” or “total element long-run
incremental cost.” Id. at 495-96.

The TELRIC formula results in very low rates
that are “well below the costs the [incumbents] had
actually historically incurred in constructing the
elements.” United States Telecom Ass’n v. FCC, 359
F.3d 554, 562 (D.C. Cir. 2004) (‘USTA I); Illinois
Bell Tel. Co. v. Box, 548 F.3d 607, 609 (7th Cir. 2008)
(“Illinois Bell II”) (Posner, J.) (TELRIC rates are
“just above the confiscatory level”). In upholding the

38 Cf. 47 US.C. §252(d)(3) (establishing different pricing
standard for resale under § 251(c)(4))-
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FCC’s TELRIC-pricing methodology in the context of
§ 251(c)(3), this Court recognized that TELRIC rates
were limited to “bottleneck elements.” Verizon, 535
U.S. at 510 & n.27, 515-17; see also Local Competi-
tion Order § 702 (observing that “unbundled network
elements and interconnection services” “generally are
bottleneck, monopoly services”).

Section 251's duties are implemented through
“interconnection agreements” established pursuant
to § 252. Incumbents and competitors first attempt
to negotiate terms implementing the § 251 duties.
See 47 U.S.C. §§ 251(c)(1), 252(a). If those negotia-
tions are unsuccessful, § 252 authorizes state regula-
tory commissions to act as arbitrators, applying the
provisions of the Act and implementing FCC regula-
tions. See id. § 252(b)-(d). State-commission deci-
sions setting the terms of interconnection agree-
ments are subject to review in federal court. See id.
§ 252(e)(6).

The FCC’s orders implementing the 1996 Act. In its
initial order implementing the Act, the 1996 Local
Competition Order, the FCC addressed both the in-
terconnection duty in § 251(c)(2) and the unbundling
duty in § 251(c)(3).

Interpreting § 251(c)(2), the FCC promulgated a
series of interconnection regulations. It specified cer-
tain “point[s] within” the incumbent’s network where
interconnection would occur, 47 C.F.R. § 51.305(a)(2),
and identified two “methods” by which competitors
could obtain interconnection with an incumbent’s
network, id. § 51.321(b). The few challenges to the

Commission’s interconnection rules were, for the

most part, rejected, and those regulations exist largely
unchanged today. As the government here concedes
(at 22 n.6), those regulations “do not expressly require
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incumbents to provide entrance facilities to satisfy the
interconnection obligations under Section 25 1(c)(2).”

Interpreting § 251(c)(3), the FCC required incum-
bents to unbundle all of the network elements neces-
sary to provide local telephone service. The basic
components of the local telephone network, as this
Court described them in Iowa Utilities Board, are
“Jocal loops (wires connecting telephones to switch-
es),” “switches (equipment directing calls to their
destinations),” and “transport trunks (wires carrying
calls between switches).” 525 U.S. at 371.

Relevant here, the Local Competition Order required
incumbents to “provide interoffice transmission facil-
ities on an unbundled basis to requesting carriers.”
Local Competition Order 9§ 439. “Interoffice trans-
mission facilities” are “transport facilities” that carry
telecommunications traffic between switches. Id.
9 428; see 11 FCC Red at 16210-11 (promulgating
47 CFR. §51.319(d)(1) (1996)).# They are the
“transport trunks” to which this Court referred in
Towa Utilities Board. See 525 U.S. at 371.

The FCC further determined that unbundled inter-
office transmission facilities included facilities run-
ning between incumbents’ switches and competitors’
switches. See Local Competition Order 9§ 440; 47
C.FR. §51.319(d)(1) (1996). Those are known as
“entrance facilities.” See App.5 3a; USTA II, 359 F.3d
at 585 (“Entrance facilities are dedicated transmis-
sion facilities that connect [incumbent] and [competi-
tor] locations.”). The FCC ruled that competitors

4 The buildings in which incumbents’ switches and ancillary
equipment are housed are referred to as “central offices” or “end
offices.” See 47 C.F.R. pt. 36, App. A.

5 References to “App.” are to the appendix to the petition for a
writ of certiorari filed by Talk America in No. 10-313.
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were impaired without access to entrance facilities
as UNEs, which it recognized were used both to
exchange traffic with incumbents® and to connect the
competitors’ switches to loops leased from incum-
bents as UNEs7 (the latter is sometimes referred to
in the industry as “backhauling”).

The FCC’s rules implementing § 251(c)(3)’s unbun-
dling obligations did not fare well in the courts. In
1999, this Court vacated the Commission’s initial
unbundling rules, finding, among other things, that
the FCC had erroneously read the 1996 Act to require
“blanket access to incumbents’ networks.” Iowa
Utils. Bd., 525 U.S. at 390; see id. (rejecting FCC’s
conclusion that whatever “can be provided must be
provided” under § 251(c)(3)).

Later that year, the FCC re-promulgated virtually
all of the unbundling rules this Court had vacated,
including the rule requiring incumbents to unbundle
entrance facilities. As in the Local Competition
Order, the FCC found that competitors were impaired
without access to entrance facilities, again noting the

Core Cross Exam Exh. 7

two uses to which competitors put those facilities. -

See UNE Remand Orders 99 346-348. In 2002, the
D.C. Circuit vacated the FCC’s second set of unbun-
dling rules. See United States Telecom Ass’n v. FCC,
290 F.3d 415, 425 (D.C. Cir. 2002) (“USTA I").

6 See Local Competition Order § 440 (“an interoffice facility
could be used by a competitor to connect to the incumbent
LEC’s switch”).

7 See id. (“a competitor” may “use interoffice transmission
facilities to connect loops directly to its switch”).

8 Third Report and Order and Fourth Further Notice of
Proposed Rulemaking, Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, 15 FCC Rcd
3696 (1999) (“UNE Remand Order”).



8

In 2003, the FCC issued its third unbundling order
(the Triennial Review Order9), in which it revisited
its prior determinations that § 251(c)}(3) requires
incumbents to unbundle entrance facilities. Charac-
terizing its earlier approach as “gverly broad” and
“misguided,” the FCC now concluded that entrance
facilities “exist outside the incumbent LEC’s local
network” and, therefore, are excluded as a matter of
definition from the category of network elements that
could be subject to unbundling. TRO Y 365-366
& n.1116. As in prior orders, however, the FCC
acknowledged that competitors had been using un-
bundled entrance facilities both to exchange traffic
with the incumbent and to connect their own switch-
es to loops leased from incumbents as UNEs, which
the FCC now labeled “backhaul.” See id. 19 365, 367;
see also id. 480 (explaining that “[tJhe need to
backhaul the circuit [i.e., the loop] derives from the
[competitor’s] use of a switch located in a location
relatively far from the end user’s premises”).10

9 Report and Order and Order on Remand and Further Notice
of Proposed Rulemaking, Review of the Section 251 Unbundling
Obligations of Incumbent Local Exchange Carriers, 18 FCC Red
16978 (2003) (“Triennial Review Order” or “TRQO”).

10 Although the Triennial Review Order was the first time the
FCC used that term in the unbundling context, the FCC has
used “backhaul” and its variants since at least 1975 to refer to a
circumstance in which one carrier uses another carrier’s net-
work to transport traffic between its customer’s premises and
its switch. See, e.g., Memorandum Opinion and Order, Interna-
tional Record Carriers’ Scope of Operations, 54 F.C.C.2d 909,
9 33 (1975); Final Policy Statement, International Record Car-
riers’ Scope of Operations, 58 F.C.C.2d 250, 1Y 17-18 (1976);
Memorandum Opinion and Order, AT&T Co. and the Bell
System Operating Companies Restrictions on the Resale and
Sharing of Switched Services used for Completion of Interstate
Communications, 94 F.C.C.2d 1110, § 2 n.2 (1983). :
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On review, the D.C. Circuit did not accept the
FCC’s exclusion of entrance facilities from the Act’s
broad definition of “network elements.” USTA II,
359 F.3d at 585. The court, however, did not ques-
tion the FCC’s conclusion that such facilities are out-
side the incumbents’ local networks, noting that com-
petitors depicted “entrance facilities” “as completely
stand-alone items linking a [competitor’s] switch
with an [incumbent’s] office” that “appear(] [to] exist
exclusively for the convenience of the [competitors].”
Id. at 586 (emphasis omitted). The D.C. Circuit
therefore found it “anomalous that [competitors] do
not themselves provide” their own entrance facilities.
Id. Finding “the record too obscure to make any final
ruling,” the court “simply remand[ed] the matter for
further consideration.” Id.

In 2005, the FCC issued its fourth unbundling
order (the Triennial Review Remand Ordertl), which
responded to the D.C. Circuit’s decision in USTA II.
In light of the court’s skepticism of the FCC’s conclu-
sion that entrance facilities are not “network ele-
ments,” the FCC “reinstate[d] the Local Competition
Order definition of dedicated transport to the extent
that it included entrance facilities.” TRRO Y 137; see
id. n.384 (“entrance facilities ... [are] a type of
transport”). The FCC did not, however, revisit its
conclusion that entrance facilities exist outside the
incumbent’s local network.

The FCC then performed the impairment analysis
with respect to entrance facilities that it had not
conducted in the Triennial Review Order. In contrast

11 Order on Remand, Unbundled Access to Network Elements;
Review of the Section 251 Unbundling Obligations of Incumbent
Local Exchange Carriers, 20 FCC Red 2633 (2005) (“Triennial
Review Remand Order” or “TRRO”).
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to the findings in the Local Competition Order and
UNE Remand Order, the FCC concluded that com-
petitors are not impaired anywhere in the nation in
their ability to provide service without access to
entrance facilities at TELRIC rates: “entrance facili-
ties are less costly to build, are more widely available
from alternative providers, and have greater revenue
potential than dedicated transport between [two]
incumbent LEC central offices.” Id. § 138; see id.
9 141 & n.395. Competing LECs can “choose to locate
their switches” in order to “minimiz[e] the length and
cost of entrance facilities” and to “increasle] the pos-
sibility of finding an alternative wholesale supplfier].”
Id. 7 138.12 In making those findings, the FCC did
not distinguish between uses to which competitors
put those facilities. See id.!3

The FCC accordingly amended its regulations to
state that incumbents need not provide unbundled
access to entrance facilities. See 47 C.F.R.
§ 51.319(e)(2)(@). Although various parties sought

12 Thus, as the FCC recognized, competitors can (and do)
build their own entrance facilities or obtain them from suppliers
other than incumbents; it is therefore incorrect to say categori-

cally, as the government does (at 5), that entrance facilities “are

owned by incumbent LECs.”

13 In two footnotes in the Triennial Review Remand Order,
the word “backhaul” appears in parenthetical quotations.
TRRO 19 138 n.389, 141 n.396. Those references cannot be
read to suggest that the FCC limited its impairment analysis to
entrance facilities when used for backhaul. In fact, the analysis
was not so limited, see id. 9 138-139, 141, no different from the
Local Competition Order and UNE Remand Order, in which the
FCC also assessed impairment with respect to both uses of
entrance facilities. Moreover, a contrary reading of the order
would mean that the FCC violated the D.C. Circuit’s mandate
~ in USTA II, see 359 F.3d at 586, by conducting an incomplete
impairment analysis for entrance facilities.
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review of the Triennial Review Remand Order, none
challenged that rule.

B. Procedural History

1. Following the Triennial Review Remand Order,
AT&T announced that it would cease fulfilling new
orders for TELRIC-priced entrance facilities and
would begin billing existing entrance facilities at
rates in its state and federal tariffs.}4¢ Other incum-
bents did the same.

Competitors, however, asserted that incumbents
were still required to provide entrance facilities at
TELRIC rates, at least when competitors use those
facilities to exchange traffic with incumbents. To
support that assertion, competitors relied on para-
graph 140 in the Triennial Review Remand Order:

We note in addition that our finding of non-
impairment with respect to entrance facilities
does not alter the right of competitive LECs to
obtain interconnection facilities pursuant to sec-
tion 251(c)(2) for the transmission and routing of
telephone exchange service and exchange access
service. Thus, competitive LECs will have access
to these facilities at cost-based [ie., TELRIC]

14 Following the Triennial Review Order, AT&T had sought
to amend its interconnection agreements with competitors
nationwide to implement the FCC’s rulings in that order, a
process the FCC required and expected could take nine months.
See TRO Y 700-706. However, before the end of that nine-
month period, the D.C. Circuit issued its USTA II decision
vacating and remanding the Triennial Review Order in signifi-
cant part. The FCC responded by ordering incumbents to
continue providing UNEs on terms in existing interconnection
agreements while it completed its proceeding on remand from
USTA II. See Order and Notice of Proposed Rulemaking, Un-
bundled Access to Network Elements, 19 FCC Red 16783, 11 1, 7
(2004) (“TRRO NPRM”).

Core Cross Exam Exh.7



12

rates to the extent that they require them to
interconnect with the incumbent LEC’s network.

TRRO 9 140 (footnote omitted).

State commissions considered those competing con-
tentions in arbitrating amendments to AT&T’s (and.
other incumbents’) existing interconnection agree-
ments with competitors.’> A number of state com-
missions rejected competitors’ attempts to preserve
TELRIC-priced access to entrance facilities. For ex-
ample, the Ohio commission found that § 251(c)(2)
requires an incumbent to “interconnect its network
with ... facilities and equipment” that are “provided
by the [competitor], not leased from the [incumbent]”
at TELRIC rates.16

Other state commissions, including the Michigan
commission, accepted the competitors’ contentions.
In the order challenged here, the Michigan commis-
sion concluded that the FCC, in paragraph 140 of the

15 In those proceedings, state commissions also considered
competitors’ claims that a separate provision of the 1996 Act,
47 U.S.C. § 271, required incumbents to continue leasing at
TELRIC rates various other elements the FCC had held should
not be provided as UNEs. Although some state commissions
accepted that claim, all five courts of appeals to consider the
question rejected those arguments. See, e.g., Quwest Corp. v.
Arizona Corp. Comm’n, 567 F.3d 1109, 1116 (9th Cir. 2009) (col-
lecting cases); Illinois Bell II, 5438 F.3d at 612-13 (Posner, J.);
Verizon New England Inc. v. Maine Pub. Utils. Comm’n, 509
F.3d 1, 7-9 Boudin, C.J.), on denial of reh’g, 509 F.3d 13 (1st
Cir. 2007) (per curiam).

16 Arbitration Award at 22-23, Establishment of Terms and
Conditions of an Interconnection Agreement Amendment Pur-
suant to the Federal Communications Commission’s Triennial
Review Order and its Order on Remand, Case No. 05-887-TP-
UNC, 2005 WL 3018712 (Ohio Pub. Utils. Comm’n Nov. 9,
2005), http://dis.puc.state.oh.us/TiffToPDf/LZAH5X8NU6JSB7R
+.pdf.
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Triennial Review Remand Order, made the “specific
finding[]” that competitors “have a right to entrance
facilities to the extent required for interconnection
pursuant to Section 25 1(c)(2).” App. 185a. The
Michigan commission therefore ordered that AT&T’s
interconnection agreements with competitors, includ-
ing petitioner Talk America, be amended to require
AT&T to provide entrance facilities at TELRIC rates
to comply with § 251(c)(2). App. 18564, 232a.

On November 30, 2005, the Michigan commission
approved an amendment to AT&T’s interconnection
agreement with Talk America, along with identical
amendments to AT&T’s interconnection agreements
with more than 40 other competitors.}? That
amendment provided in relevant part as follows:

Entrance facilities ... In accordance with Para-
graph 140 of the TRRO, nothing in this Section
1.1 nor the FCC’s finding of non-impairment with
respect to entrance facilities alters [Talk Amer-
ica]’s right to obtain interconnection facilities
(entrance facilities or dedicated transport) pur-
suant to Section 251(c)(2) of the Act or to obtain
access to such facilities at the same rates for ded-
jcated transport as set forth in the [UNE] Pricing
Schedule.1®

17 Order at 3, Joint Requests for Commission Approval of
Interconnection Agreements and Amendments, Case Nos. U-
11340 et al. (MPSC Nov. 30, 2005), http://eﬁle.mpsc.state.mi.us/
efile/docs/13569/0012.pdf.

18 Joint Application, Ex. A at 6, Request for Commission
Approval of An Interconnection Agreement between Talk America
Inc. and Michigan Bell Telephone Company, Case No. U-13569
(MPSC filed Nov. 7, 2005), http:l/eﬁle.mpsc.state.mi.us/eﬁle/
docs/13569/0011.pdf. '
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9. AT&T challenged the Michigan commission’s
order in federal district court. The court ruled that
it was “not reasonable” to interpret paragraph 140
of the Triennial Review Remand Order to require
incumbent LECs to provide entrance facilities at
TELRIC rates pursuant to § 251(c)(2). App. 158a.
The court read the FCC's order to “convey[] [its]
finding . .. that entrance facilities should be offered
competitively,” not at TELRIC rates. Id.

3. The Michigan commission and three competi-
tors, including Talk America, appealed. The Sixth
Circuit affirmed in a 2-1 decision.

The court of appeals agreed with the district court
that paragraph 140 of the Triennial Review Remand
Order could not be read to impose on incumbents the
obligation to provide competitors with entrance facil-
ities at TELRIC rates. Instead, the court found that
the “most plausible” reading of paragraph 140 is
that, “if [a competitor] build[s] [its] own entrance
facility, the [incumbent] must still let [the competi-
tor] hook [that entrance facility] up to [the incum-
bent’s] network (i.e., use its ‘interconnection facility’)
at wholesale rates.” App. 17a-18a. The court accord-
ingly held that a competitor that “chooses to use [an
incumbent’s] entrance facility” — rather than “build
its own entrance facility,” “rent someone else’s,” or
“connect directly” to the incumbent’s network with-
out using an entrance facility — “must pay the rates
determined by the [incumbent]” in its tariff, not
TELRIC rates. App. 32a.

Thus, as the Sixth Circuit explained by way of an
analogy to extension cords and electrical outlets, see
App. 18a-21a, there is a critical difference between
entrance facilities and the “interconnection facilities”
that incumbents provide under § 251(c)(2) to accom-
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modate interconnection with a competitor’s facilities
and equipment. The former span the entire physical
distance between a competitor’s switch and an incum-
bent’s switch, which may “be very long,” “even miles,”
if the competitor has elected to locate its switch far
from the incumbent’s. App. 3a. Interconnection
facilities, in contrast, are the equipment within the
incumbent’s network (and in almost all cases within
its central office buildings) to which the competitor’s
entrance facility attaches; that equipment can in-
clude, for example, a port on a frame connected to the
incumbent’s switch as well as a cross-connect cable
attached to that frame. App. 19a-20a.1°

The court of appeals rejected the Michigan com-
mission’s contrary reading of paragraph 140, holding
that the interpretation “require[d] several assump-
tions, none of which is easily defended.” App. 24a.
In particular, the Michigan commission’s interpreta-
tion presumed that the FCC had “used two separate
terms” in paragraph 140 — “‘entrance facility’ and
“nterconnection facility’ — to describe the exact same
wire, without any explanation why.” Id. The Michi-
gan commission’s interpretation also was based on
an “unnatural reading” of the “phrase ‘provide .
interconnection with the [incumbent]’s networ. ” in
§ 251(c)(2) that had “no support in the statute.” App.
28a (quoting 47 U.S.C. § 25 1(c)(2)) (omission in origi-
nal). The better reading of that statutory phrase, the
court found, was that “the [incumbent] is obligated”

19 A port is a socket where a cable attaches to a switch. A
cross-connect cable is used to connect two other wires together
—e.g., to connect a competitor’s entrance facility to a wire in an
incumbent’s central office. A port and a cross-connect cable are
rough equivalents of the “wall outlet” and “surge protector” in
the Sixth Circuit’s analogy. App. 21a. ‘
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to “make a plug-in available’ for connection with the
[competitor]’s facilities and equipment,” not “to ‘lease
a physical facility (or wire) fo the [competitor].” Id.

The Sixth Circuit acknowledged that its holding
conflicted with decisions of the Seventh and Eighth
Circuits, which had held that, when the FCC referred
in paragraph 140 of the Triennial Review Remand
Order to the “right of competitive LECs to obtain
interconnection facilities pursuant to section 251(c)(2),”
the agency actually “said ... that [incumbents] must
allow use of entrance facilities for interconnection” at
TELRIC rates. Illinois Bell Tel. Co. v. Box, 526 F.3d
1069, 1072 (7th Cir. 2008) (“Iilinois Bell I") (emphases
added); see Southwestern Bell Tel., L.P. v. Missouri
Pub. Serv. Comm’n, 530 F.3d 676, 683-84 (8th Cir.
2008) (following Illinois Bell I), cert. denied, 129 S.
Ct. 971 (2009). The court below did “not find th[o]se
two cases persuasive,” because their “‘reasoning’ 1s
entirely circular” as each “assum[ed] the very ques-
tion to be decided”: namely, that “interconnection
facilities” and “entrance facilities” are the same
thing. App. 28a-31a.

The Sixth Circuit also refused to defer to the posi-
tion of the FCC in an amicus brief, finding that the
FCC’s position “is so plainly erroneous” that it could
“only conclude that the FCC has attempted to create
a new de facto regulation under the guise of inter-
preting the regulation.” App. 9a-10a n.6. In that
amicus brief, the FCC urged the Sixth Circuit to
reverse the district court, asserting that the district
court had improperly treated the “FCC’s statement
in paragraph 140” as “a mere ‘explanatory comment’
without legal force.” App. 1292 & n.32. But the FCC
conceded in its brief that, when it stated in the Tri-
ennial Review Remand Order that it did “not alter
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the right of competitive LECs to obtain interconnec-
tion facilities pursuant to section 251(c)(2),” TRRO
9 140 (emphasis added), the FCC “did not specifically
define what it meant by the term ‘interconnection
facilities,”” Gov't C.A. Br. 20 (App. 137a-138a).

The Michigan commission and the competitor ap-
pellants filed petitions for rehearing, which the Sixth
Circuit denied. App. 90a-91la.

SUMMARY OF ARGUMENT

A. Section 251(c)(2) does not obligate incumbents
to lease entrance facilities to competitors. The statu-
tory text provides that an incumbent has the “duty
to provide, for the facilities and equipment of any
requesting telecommunications carrier, interconnec-
tion with the [incumbent’s] network” at a “point with-
in” the incumbent’s network. 47 U.S.C. § 251(cX(2)(B).
An incumbent’s obligation under § 251(c)(2) is thus to
enable competitors to connect their own facilities and
equipment to the incumbent’s network at an inter-
connection point. An incumbent is not required to
lease to a competitor the transport facilities that the
competitor will use to carry traffic from its network
to the point within the incumbent’s network at which
interconnection occurs.

The 1996 Act’s structure reinforces that conclusion.
As this Court has recognized in multiple cases,
§ 251(c) imposes on incumbents multiple, distinct
duties to assist competitors in entering the local
telecommunications marketplace. Unlike § 251(c)(2),
§ 251(c)(3) explicitly imposes on incumbents an obli-
gation to lease facilities to a competitor. The con-
trast between the statutory language addressing un-
bundling and interconnection confirms that § 251(c)(2)
does not require incumbents to lease to competitors
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the transport facilities that competitors use to
exchange traffic with incumbents.

The government concedes, and petitioners do not
disagree, that “[tlhe FCC’s interconnection rules,
which were adopted in 1996, do not expressly require
incumbents to provide entrance facilities to satisfy
their interconnection obligations under Section
251(c)(2).” Gov't Br. 22 n.6. Instead, those regu-
lations confirm what the Act’s text and structure
demonstrate: § 251(c)(2) does not impose on incum-
bents an obligation to lease entrance facilities. By
regulation, the FCC has defined “interconnection” to
exclude “transport,” 47 C.F.R. § 51.5, which further
undermines the notion that §251(c)}2)’s duty to
“provide ... interconnection” includes the duty to
lease a transport facility, such as an entrance facility.
The FCC’s interconnection regulations also specify
certain points within an incumbent’s network at
which interconnection occurs — notably, each of those
points is within the incumbent’s central office.

B. In defending the Michigan commission’s
mandate, petitioners rely on misinterpretations of a
few isolated sentences in the FCC’s Triennial Review
orders, as well as the government’s amicus briefs.
That reliance is unavailing for three reasons.

First, there is no FCC interpretation of § 25 1(c)(2)
that is eligible for deference under Chevron. The
FCC statements on which petitioners and the gov-
ernment rely are, at most, informal statements of
policy, not legislative rules; consequently, under this
Court’s decisions in United States v. Mead Corp., 533
U.S. 218 (2001), and Christensen v. Harris County,
529 U.S. 576 (2000), no deference could be afforded to
those statements (regardless of their proper interpre-
tation).
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Second, no deference to the government’s views 1S
warranted under Auer. Neither the FCC’s orders nor
the government’s amicus briefs purport to interpret
any specific FCC regulation to require entrance facil-
ities under § 251(c)(2). Nor could the FCC have used
an amicus brief to amend its interconnection regula-
tions to impose such an obligation. The government’s
amicus briefs also cannot be treated as the FCC’s fair
and considered judgment on the issues in this case,
because those two briefs offer shifting interpretations
of the text of the Triennial Review orders.

Third, and in all events, the sentences in the FCC’s
orders on which petitioners and the government rely
cannot be read to say that incumbents must provide
entrance facilities under § 251(c)(2). Rather, those
statements simply reiterate the FCC’s long-held view
that incumbents must accommodate interconnection
with a competitor’s facilities and equipment. That
obligation to accommodate interconnection does not
include a duty to lease a transport facility to a
competitor.

C. Requiring incumbents such as AT&T to pro-
vide TELRIC-priced entrance facilities to competitors
also conflicts with the 1996 Act’s policy of encour-
aging facilities-based competition. Enabling compet-
itors’ continued dependence on non-bottleneck facili-
ties leased from incumbents at artificially low prices
discourages them from building or obtaining their
own facilities. Neither petitioners nor their amici
even attempt to explain why competitors need access
to entrance facilities at TELRIC prices; nor could
they, in light of the FCC’s findings that competitors
can — and do — build their own entrance facilities
and obtain them from alternative providers.
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ARGUMENT

AT&T IS NOT REQUIRED TO PROVIDE
ENTRANCE FACILITIES TO COMPLY WITH
§ 251(c)(2)

A. The Sixth Circuit Correctly Held That
Neither §251(c)(2) nor the FCC’s Imple-
menting Rules or Orders Obligate Incum-
bents To Provide TELRIC-Priced Entrance
Facilities to Competitors

1. Section 251(c)(2)s text and the 1996 Act’s
structure demonstrate that § 251(c)(2) requires an
incumbent to provide interconnection, not a trans-
port facility spanning the distance between the
incumbent’s and competitors’ switches. See, e.g.,
Barnhart v. Sigmon Coal Co., 534 U.S. 438, 450
(2002) (“As in all statutory construction cases, we
begin with the language of the statute.”).

a. Section 251(c)(2) requires an incumbent to
“provide, for the facilities and equipment of any re-
questing telecommunications carrier, interconnection
with the [incumbent] local exchange carrier's net-
work . .. at any technically feasible point within the
[incumbent] carrier’s network.” 47 U.S.C. § 251(c)(2).
Nothing in that text suggests that the incumbent’s
obligation to “provide ... interconnection” includes
the duty to lease a facility spanning the entire
physical distance (miles, in some cases) between the
competitor'’s network and its own. On the contrary,
the only “facilities and equipment” to which the stat-
ute refers are those “of any requesting telecommuni-
cations carrier.” Id. (emphasis added). The incum-
bent’s duty is to “provide ... interconnection” “for”
the competitor’s facilities and equipment at a “point
within® the incumbent’s network. Id. (emphases
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added).20 Put differently, § 251(c)(2) obligates incum-
bents to enable competitors to connect their facilities
and equipment to a point within the incumbent’s
network. It does not require the leasing of facilities
to transport traffic from the competitor’s network to
that interconnection point.

This Court recognized the limited nature of the
§ 251(c)(2) duty in Verizon, in the course of rejecting
a challenge to an FCC regulation that required an
incumbent, “[u]pon request,” “to combine unbundled
network elements with elements possessed by the
requesting telecommunications carrier.” 47 C.F.R.
§ 51.315(d) (1997). As the Court understood the reg-
ulation, it required incumbents only “‘to combine’” a
“competitive carrier’s element with the incumbent’s
network,” such as by providing a cross-connect cable,
and it applied only “when the entrant is unable to
do the job itself” 535 U.S. at 532, 535 (quoting
47 C.F.R. §51.315(d) (1997)); see Local Competition
Order 9 294 & 1n.620, 386.

In upholding the regulation, the Court explained
that the regulation “appears to be nothing more than
an element-to-element version of the incumbents’
statutory duty ‘to provide, for the facilities and
equipment of any requesting . . . carrier, interconnec-
tion with the local exchange carrier’s network.”” 535
U.S. at 538 (quoting 47 U.S.C. § 251(c)(2)) (ellipsis
added in Verizon). It found further that “it is hard

20 Neither petitioners nor the government address these
aspects of §251(c)(2)’s text. The California Public Utilities
Commission (“CPUC”) argues (at 13-15) that, to provide “inter-
connection” for a competitor’s facilities at a point within its net-
work, an incumbent must provide a transport facility extending
(potentially) many miles from the interconnection point to a
point within the competitor's network. Petitioners and the gov-
ernment rightly do not advance that absurd reading of the text.
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to see how this rule is any less reasonable than
§ 251(c)(2), which imposes a statutory duty to inter-
connect.” Id. The Court’s description of § 251(c)(2)
“ supports the natural reading of that provision’s
text, under which the interconnection duty is about
attaching networks, not leasing a transport facility
spanning the potentially miles-long space between
two carriers’ networks.

b. The structure of the 1996 Act further rein-
forces the conclusion that § 251(c)(2) does not require
incumbents to provide the transport facilities that
link competitors’ switches to the point of intercon-
nection within the incumbent’s network. The 1996
Act sets up three different methods for new entry
by competitors: interconnection under § 251(c)(2),
unbundling under § 251(c)(3), and resale under
§ 251(c)(4). See supra pp. 3-4. This Court’s cases
have recognized the structural differences among
those provisions, with § 251(c)(3) being the only pro-
vision that requires incumbents to lease facilities to
competitors and § 251(c)(2) being limited to providing
interconnection for the competitor’s facilities.

As the Court explained in Verizon, when a competi-
tor “decide[s] to engage in pure facilities-based
competition,” § 251(c)(2) “obligates the incumbent to
4nterconnect’ the competitor’s facilities to its own
network,” whereas § 251(c)(4) sits “[a]t the other end
of the spectrum” and permits competitors “to skip
construction” entirely and instead “simply . .. resell”
the incumbent’s service. 535 U.S. at 491. Section
251(c)(3) lies “[bJetween these extremes”; it allows a
competitor “to lease certain of an incumbent’s ‘net-
work elements.”” Id. at 491-92. The Court described
the same three-part structure in Iowa Utilities
Board:
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[A] requesting carrier can obtain access to an
incumbent’s network in three ways: It can pur-
chase local telephone services at wholesale rates
for resale to end users; it can lease elements
of the incumbent’s network “on an unbundled
basis”; and it can interconnect ifs own facilities
with the incumbent’s network.

595 U.S. at 371 (emphasis added).

Like the Court, the government’s briefs in Verizon
and Jowa Utilities Board articulated the same
distinction between paragraphs (c)(2) and (c)(3). But
¢f. Gov't Br. 2 (asserting here that § 251(c) creates
“overlapping” duties). In Verizon, the government
distinguished § 251(c)(3), which “entitles a new
entrant to gain ‘access’ to ... an incumbent’s ‘net-
work elements,’” from § 251(c)(2), which “permits
new entrants to ‘interconnect’ their own facilities
with those in the incumbent’s network.” U.S. Br. 3-4,
Verizon (emphasis added). In Iowa Utilities Board,
the government similarly described § 251(c)(2) as
“requir[ing] incumbent LECs to ‘interconnect’ their
networks with those of other carriers,” whereas
§ 251(c)(3) “permits new entrants ... to lease from
incumbents whatever combinations of elements they
need ... to provide telecommunications services to
their customers.” U.S. Br. 5-6, Iowa Utils. Bd.
There, the government also emphasized the “marked
contrast” between § 251(c)(2) and (c)(3) and observed
that paragraph (c)(2) “obligates incumbents to ‘inter-
connect’ with ‘the facilities and equipment’ of other
carriers, language that does not appear in Section
251(c)(3).” U.S. Reply Br. 27, TIowa Utils. Bd. (em-
phasis added).

Thus, as this Court and the government (in prior
cases) have made clear, only § 251(c)(3), and not
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§ 251(c)(2) or (c)(4), requires incumbents to provide
a competitor with “access to network elements.”
The contrast between § 251(c)(3), which expressly
imposes an obligation to lease facilities, and
§ 251(c)(2), which requires only “interconnection”
“for” the competitor’s facilities at a “point within” the
incumbent’s network, reinforces the conclusion that
§ 251(c)(2) does not obligate incumbents to lease
entrance facilities to competitors at TELRIC rates.
Section 251(c)(2)(D), which states that the required
interconnection shall be provided at rates and on
terms “in accordance with ... the requirements of
this section,” further bolsters the conclusion that
only § 251(c)(3) creates a facilities-leasing obligation:
reading § 251(c)(2) to require leasing of facilities not
required by § 251(c)(3) would not be “in accordance
with” the requirements of § 251.

Section 252(d)(1), which contains the pricing stan-
dard for both the interconnection duty in § 251(c)(2)
and the unbundling duty in § 251(c)(3), confirms that
only the latter imposes a duty to lease facilities.
With respect to the unbundling duty, §252(d)(1)
governs the “rate for [the] network elements” that
incumbents must lease to competitors. 47 U.s.C.
§ 252(d)(1). In contrast, with respect to the intercon-
nection duty, § 252(d)(1) applies to the “vrate for the
interconnection of facilities and equipment.”  Id.
(emphasis added). If Congress had meant for
§ 251(c)(2) to require incumbents to lease facilities
and equipment to other carriers, as § 251(c)(3)
requires, it would instead have established a pricing
standard “for the facilities and equipment used for
interconnection,” just as it established one “for the
network elements” that must be unbundled. Here,
again, the different language Congress used confirms
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that the interconnection obligation does not include a
requirement to lease entrance facilities.

Finally, § 251(a)(1), which imposes an interconnec-
tion duty on all telecommunications carriers, also
supports AT&T’s interpretation of § 251(c)(2). Sec-
tion 251(a)(1) requires all carriers “to interconnect
directly or indirectly with the facilities and equip-
ment of other telecommunications carriers.” Id.
§ 251(a)(1). The two interconnection provisions thus
contain parallel language: both require interconnec-
tion with “the facilities and equipment” of another
carrier, and, as construed by the FCC, “interconnect”
under § 251(a)(1) has the same meaning as “inter-
connection” under § 251(c)(2).2! Unlike §251(c)(2),
however, § 251(a)(1) can be satisfied through “in-
direct[ ] interconnection, see Local Competition Order
9997 — that is, an interconnection arrangement in
which two carriers’ networks are both connected to
the network of a third carrier, but not to each other’s.
It is thus plain that the interconnection duty under
§ 251(a)(1) does not include a requirement to lease
facilities, and there is no language in § 251(c)(2) that
would distinguish it from § 251(a)(1) in that regard.

2. In its regulations implementing §251(c)(2),
the FCC has never attempted to impose an obligation
on incumbents to lease entrance facilities to competi-
tors at TELRIC rates, a point the government cor-
rectly concedes (at 22 n.6). On the contrary, the FCC’s

21 See Memorandum Opinion and Order, Total Telecomms.
Servs., Inc. v. AT&T Corp., 16 FCC Red 5726, 9 25 (2001) (“We
find nothing in the statutory scheme to suggest that the term
“interconnection’ has one meaning in section 251(a) and a differ-
ent meaning in section 251(c)(2).”). On review, the D.C. Circuit
upheld the FCC’s conclusion on that point. See AT&T Corp. v.
FCC, 317 F.3d 227, 234-35 (D.C. Cir. 2003).
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interconnection regulations confirm what the Act’s
text and structure demonstrate: § 251(c)(2) does not
impose on incumbents an obligation to lease entrance
facilities.

a. In its first order implementing the Act, the
1996 Local Competition Order, the FCC defined
“nterconnection” under § 251(c)(2) as “the linking of
two networks for the mutual exchange of traffic.” 11
FCC Red at 16199 (promulgating 47 C.F.R. § 51.5).
Relying on the 1996 Act’s structure, the FCC specifi-
cally excluded from that definition “the transport
and termination of traffic,” precisely because 1t is
addressed in a different statutory provision. Id.
(emphasis added); id. § 176.

In defending the FCC’s definition of interconnec-
tion in the court of appeals, the government argued
that its definition of interconnection ensures that
paragraphs (c}(2) and (c)(3) serve independent pur-
poses. As the government explained, “[i]f section
251(c)(2) interconnection included routing and trans-
mission, section 251(c)(2) would overlap with other
subsections that describe a duty to route and trans-
mit or a duty to lease facilities that will be used for
routing and transmission. . .. See especially subsec-
tions 251(b)(5) and 25I(c)(3).” U.S. Br. 13 & n.17,
Competitive Telecomms. Ass’n v. FCC, 117 F.3d 1068
(8th Cir. 1997) (“U.S. CompTel Br.”) (emphases add-
ed), ‘available at http://www.khhte.com/public/US__
CompTel_Br.pdf.22 The FCC had similarly explained
in the Local Competition Order that it is paragraph
()(3), not (c)(2), that allows competitors “to substi-

22 The FCC later explained to the D.C. Circuit that its
exclusion of transport from the definition of interconnection is
“without qualification” and is not limited to the “compensation”
due for individual calls under § 251(b)(5). U.S. Br. 34, AT&T
Corp. v. FCC.
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tute incumbent LEC facilities for some or all of the
facilities the new entrant would have had to obtain
in order to compete,” which include (among others)
entrance facilities. Local Competition Order § 172.

Neither petitioners nor the government explain
how § 251(c)(2)’s duty to “provide . .. interconnection”
could include a requirement to furnish a transport
facility spanning the distance between two networks,
when “interconnection” expressly excludes “trans-
port.” 47 C.F.R. §51.5. The government acknowl-
edges the exclusion only in passing, while suggesting
(at 3 n.1) that competitors pay incumbents, under
§ 251(b)(5), for their use of entrance facilities when
sending calls to the incumbents’ customers. Not
so. The FCC’s rules implementing the reciprocal-
compensation duty in § 251(b)(5) require payment
only “from the interconnection point” to the point of
“delivery” to the called party. 47 C.F.R. §51.701(c)-
(d). The entrance facility runs between the competi-
tor's switch serving the calling party and the point of
interconnection on the incumbent’s network; there-
fore, a competitor’s payments under § 251(b)(5) do
not cover its use of the entrance facility.

The Michigan commission concedes (at 28 n.13)
that “[e]ntrance facilities are a ‘type’ of dedicated
transport,” but attempts to reconcile its concession
with § 51.5 by asserting (at 26 n.12 & 28 n.13) that
entrance facilities are “transmission facilities” (not
transport) ‘when used to exchange traffic with the
incumbent. Nothing in § 51.5 suggests that “trans-
mission facilities” are distinct from “transport”; in
fact, as shown above, the FCC defended its definition
of interconnection on the ground that it is § 251(c)(3),
not § 251(cX2), that imposes “a duty to lease facilities
that will be used for ... transmission.” U.S. Comp-
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Tel Br. 13; see Local Competition Order 4 439 (using
the terms interchangeably). For its part, Talk Amer-
ica simply ignores the FCC’s exclusion of “transport”
from its definition of “interconnection.”

b. The interconnection regulations promulgated
in the Local Competition Order identified certain
“point[s] within” the incumbent’s network at which
interconnection would occur. 47 U.S.C. § 251(c)(2).
Those points include ports on switches and cross-
connect cables in incumbents’ central offices. See
Local Competition Order 9 209-212; 47 C.F.R.
§ 51.305(a)(2)- Although the FCC’s list is not exclu-
sive, all of the points of interconnection it identified
are notably inside incumbents’ central offices. See
47 C.F.R. § 51.305(a)(2).

The FCC also specified certain things that incum-
bents must do to accommodate interconnection at
those points. Because incumbents’ networks “were
not designed to accommodate third-party intercon-
nection ... at all or even most points within the
network,” the FCC required incumbents, “at least to
some extent, to adapt their facilities to interconnec-
tion.” Local Competition Order § 202; see id. §198
(FCC requires “modifications to incumbent LEC facil-
ities to the extent necessary to accommodate inter-
connection”). But the agency nowhere suggested that
the incumbents’ obligation “to adapt their facilities”
to enable interconnection included an obligation to
lease to competitors transport facilities spanning the
distance between networks.

Consistent with the FCC’s order, AT&T does
a number of things within its central offices (at
TELRIC prices) — such as providing cross-connect
cables, conduits, riser space, and ports — to accom-
modate the interconnection of competitors’ entrance
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facilities.2?8 AT&T thus does not argue that the
§ 251(c)(2) obligation is a purely “passive” duty; nor
did the Sixth Circuit so hold. See App. 19a.

c. In the Local Competition Order, the FCC also
concluded that §251(c)(6), which permits a com-
petitor to “collocat[e]” (or install) its equipment in
an incumbent’s central office, did not identify the
only method of interconnection that incumbents must
provide. See Local Competition Order 99 550-551.
The FCC promulgated a regulation requiring incum-
bents to provide “any technically feasible method of
obtaining interconnection.” 47 C.F.R. § 51.321(a).
Other than the statutory collocation duty, however,
the FCC identified only one technically feasible method
of interconnection: “[m]eet point interconnection
arrangements.” Id. § 51.321(b)(2). The FCC'’s treat-
ment of meet-point arrangements is instructive in
three respects.

23 See AT&T California Br. 35, Pacific Bell Tel. Co. v. Cali-
fornia Pub. Utils. Comm'n, 621 F.3d 836 (9th Cir. 2010) (figure
depicting steps AT&T undertakes within its central offices
to comply with § 251(c)(2) to interconnect its network with a
competitor-provided entrance facility). In contrast, the diagram
in the Michigan commission’s brief (at 23), which it copied from
the CPUC’s Ninth Circuit brief in Pacific Bell (see CPUC Br. 5
& App. 1), has numerous flaws. Among them, it shows separate
cables used for backhauling and exchanging traffic, when (as
Sprint concedes (at 9)) circuits performing each task can ride a
single fiber-optic cable; the diagram also depicts the entrance
facilities as covering a relatively short distance, when in fact
the competitor may elect to locate its switch miles from the
incumbent central office containing its chosen point of intercon-
nection. No one rebuts the deficiencies AT&T identified in the
diagram the Ninth Circuit created. See Pacific Bell Tel. Co. v.
California Pub. Utils. Comm'n, 621 F.3d 836, 842 (9th Cir.
2010), petition for cert. pending, No. 10-838 (filed Dec. 23, 2010);
Br. in Opp. 2 n.4. »
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First, “[ijn a meet point arrangement each party
pays its portion of the costs to build out the facilities
to the meet point.” Local Competition Order 9 553.
Thus, the competitor must provide its own facilities
— and bear the cost of those facilities — to reach the
meet point. See id. Nothing'in the FCC’s treatment
of meet-point arrangements suggests that § 251(c)(2)
allows competitors to insist that incumbents lease
to them, at TELRIC rates, the transport facility
between the competitor's switch and the meet point.
But that is exactly what follows from petitioners’
theory, because competitors use that transport facili-
ty “for the purpose of exchanging traffic with incum-
bent LECs.” Id.

Second, the FCC made clear that the incumbent’s
obligation to engage in “some build out of facilities,”
if necessary to facilitate a meet-point arrangement, 1s
“limited” to a “reasonable accommodation of inter-
connection.” Id. Although the FCC left it to state
commissions to determine the maximum “distance
from an incumbent LEC’s premises that an incum-
bent should be required to build out facilities,” it
never indicated that the incumbent might be re-
quired to build the entire facility extending between
the two carriers’ networks. Id. The FCC’s Wireline
Competition Bureau later rejected a competitor’s ef-
fort to require an incumbent to “puild[] new facilities
all the way to [the competitor’s] central office.”4

Third, the FCC also held that, in a meet-point
arrangement, the “‘point’ of interconnection for pur-

24 Memorandum Opinion and Order, Petition of WorldCom,
Inc. Pursuant to Section 252(e)(5) of the Communications Act
for Preemption of the Jurisdiction of the Virginia State Corp.
Comm’n Regarding Interconnection Disputes with Verizon Vir-
ginia Inc., and for Expedited Arbitration, 17 FCC Red 27039,
9 134 (Chief, Wireline Comp. Bur. 2002) (“FCC Staff Order”).
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poses of section[] 251(c)(2)” would not be at the meet
point outside the central office (where the two carri-
ers facilities actually connect), but instead would
remain inside the incumbent’s central office, “e.g., [on
its] main distribution frame, [or the] trunk-side of
the switch.” Local Competition Order § 553. The
FCC thus recognized the conflict between its decision
to require incumbents to provide even these “limited”
facilities outside their central offices and the text of
§ 251(c)(2), which requires that the point of intercon-
nection remain “within” the incumbent’s local net-
work.25

B. Petitioners’ Reliance on the Triennial Re-
view Orders and the Government’s Amicus
Briefs Is Misplaced

The government’s amicus briefs, which purport to
interpret a few sentences in the Triennial Review
orders, cannot bear the essentially dispositive weight
that petitioners place on them. On the contrary, the
government’s position is erroneous, and entitled to no
deference, for three reasons.

First, no deference is warranted under Chevron
because none of the FCC statements on which peti-
tioners and the government rely satisfies the stan-
dard of formality prescribed in Mead and Christen-
sen. Second, no deference is warranted under Auer
because neither the FCC’s orders nor the govern-
ment’s amicus briefs purport to interpret any specific
FCC regulation to require entrance facilities under
§ 251(c)(2); nor could the FCC have used an interpre-
tive rule (or amicus brief) to add such an obligation
to its interconnection regulations. Third, and in all
events, the sentences in the FCC’s orders on which

25 The lawfulness of the FCC’s meet-point rule was not tested
in the courts of appeals. '
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petitioners and the government rely cannot be read
to say that incumbents must provide entrance facili-
ties under § 251(c)(2). Instead, the only permissible
reading of those statements is that they reaffirm that
incumbents must engage in the same limited net-
work modifications, to accommodate interconnection
with a competitor’s facilities and equipment, that the
FCC had long interpreted § 251(c)(2) to require.

1. Chevron deference is not warranted

Petitioners and the government principally seek to
ground the supposed obligation to provide TELRIC-
priced entrance facilities under § 251(c)(2) on a few
sentences in the FCC’s Triennial Review orders.26
They rely on the FCC’s statement in the Triennial
Review Order that, “to the extent that requesting
carriers need facilities in order to ‘interconnect(] with
the [incumbent’s] network,’ section 251(c)(2) of the
Act expressly provides for this and we do not alter
the Commission’s interpretation of this obligation.”
TRO 9 366 (first alteration in original). They also
rely on a two-sentence paragraph from the Triennial
Review Remand Order in which the FCC stated
that its “finding of non-impairment with respect to
entrance facilities does not alter the right of competi-
tive LECs to obtain interconnection facilities pur-

suant to section 251(c)(2)” and that competitors “will

have access to these facilities at cost-based rates to
the extent that they require them to interconnect
with the incumbent LEC’s network.” TRRO { 140.

To the extent those sentences are read as interpret-
ing § 251(c)(2) — despite the FCC's express assur-
ances that it was “not alter[ing]” its interpretation

26 See App. 185a; MPSC Br. 11-13; Talk Am. Br. 25-27; Gov't
Br. 16, 22 n.6. ‘

Core Cross Exam Exh. 7



33

of that section — they are not eligible for Chevron
deference. In determining whether an agency’s stat-
utory interpretation is eligible for deference under
Cheuvron, this Court evaluates the circumstances sur-
rounding the issuance of the statement to determine
whether Congress would have intended for such a
statement to carry the force of law. See Mead, 533
U.S. at 229-31. Although not dispositive, see id. at
230-31, the paradigmatic example of agency action
“meriting Chevron treatment” is a “process of rule-
making ... that produces regulations,” id. at 229.
On the other end of the continuum, when an agency
acts through less formal means, such as “opinion
letters,” “policy statements, agency manuals, and
enforcement guidelines,” it cannot claim “Chevron-
style deference.” Christensen, 529 U.S. at 587; see
Mead, 533 U.S. at 231-34 (tariff classification rulings
by the Customs Service, though authorized by stat-
ute, “are beyond the Chevron pale”).

Here, although the government makes the sweep-
ing claim (at 31) that everything in the Triennial
Review orders is a “legislative act[],” the specific FCC
statements on which petitioners and the government
rely lack the necessary formality under Mead and
Christensen. Indeed, the FCC did not even purport
to exercise its rulemaking authority with respect to
those statements. The notices of proposed rulemak-
ing that preceded the Triennial Review orders did not
even cite § 251(c)(2), let alone give any indication
that the agency was contemplating promulgating
binding rules implementing that provision.2” Nor did
the orders promulgate any new interconnection regu-

27 See Notice of Proposed Rulemaking, Review of the Section
251 Unbundling Obligations of Incumbent Local Exchange Car-
riers, 16 FCC Red 22781 (2001); TRRO NPRM.
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lation or amend any existing interconnection regula-
tions (with one exception not relevant here?8). See
TRO, 18 FCC Red at 17469-503 (appendix reproduc-
ing regulations promulgated in the TRO); TRRO, 20
FCC Red at 2677-84 (same, TRRO).

The orders themselves contain nothing putting
parties on notice that the FCC had announced a new
legal obligation that could or should have been chal-
lenged on judicial review. On the contrary, in the
sentences on which petitioners and the government
rely, the agency expressly reassured parties that it
did “not alter” its prior interpretation of § 251(c)(2).
TRO 9 366; TRRO 9 140.2° The orders also make no
effort to reconcile a requirement to provide TELRIC-
priced entrance facilities under § 251(c)(2) with the
text, structure, or policy of the Act. See id. Nor did
the Commission attempt to square such an obligation
with its regulation defining “interconnection” to ex-
clude “the transport ... of traffic,”. 47 C.F.R. § 51.5,
along with any “duty to lease facilities that will be
used for routing and transmission” of traffic between
networks, U.S. CompTel Br. 13; see supra p. 26.

It also does not help — and in fact hurts — the
government’s case to point out, as it does (at 31), that

28 In response to Jowa Utilities Board v. FCC, 120 F.3d 753,
812 (8th Cir. 1997), the FCC in the Triennial Review Order
amended 47 C.F.R. § 561.305 to remove a paragraph requiring
incumbents to provide interconnection that “is superior in qual-
ity” to what the incumbent provides to itself (47 C.F.R.
§ 51.305(a)(4) (2003)). See TRO €9 15, 630, 633 n.1917, App. B.

29 For that reason, the government rightly does not defend
the Ninth Circuit’s assertion that incumbents such as AT&T
had to seek judicial review of the supposed conclusion in the
Tyiennial Review Order that TELRIC-priced entrance facilities
must be provided under § 251(c)(2). See Pacific Bell, 621 F.3d
at 847.
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a summary of the Triennial Review Remand Order
was published in the Federal Register. Such a
summary was also published for the Triennial Re-
view Order. Neither summary mentioned § 251(c)(2).
To make matters worse for the government, both
summaries referred to the orders’ determinations
that entrance facilities would no longer be available
under § 251(c)(3) without mentioning the qualifying
language that the government now claims created
a legal obligation to provide those facilities under
§ 251(c)(2). See 70 Fed. Reg. 8940, 8941 (Feb. 24,
2005); 68 Fed. Reg. 52,276, 52,280 (Sept. 2, 2003); see
also 5 U.S.C. §552(a)(1)(D)-(E) (requiring Federal
Register publication of “substantive rules” and “amend-
ment[s]” thereto).

Considering all of those deficiencies, “[i]t is diffi-
cult, in fact, to see in the agency practice itself any
indication that [the FCC] ever set out with a law-
making pretense in mind when it” made the remarks
on which petitioners and the government rely. Mead,
533 U.S. at 233. Certainly, there is no reason to
believe that Congress would have intended for the
FCC to issue “rulings with the force of law” (id. at
231-32) in the manner in which it proceeded here.

To be sure, the FCC can issue an interpretation
in a rulemaking order that is entitled to Chevron
deference, even if not codified in the Code of Federal
Regulations. Cf. National Cable & Telecomms. Ass’n
v. Brand X Internet Servs., 545 U.S. 967, 980-81
(2005). But where, as here, the agency in an order
affirmatively disclaims any intention to alter its
existing interpretation of a statute, it cannot assert
— in an amicus brief years after the fact — that it
actually promulgated a new legislative rule inter-

preting the statute. Cf. Long Island Care at Home,
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Ltd. v. Coke, 551 U.S. 158, 170-71 (2007) (when an
agency’s interpretation creates “unfair surprise,” its
claim for deference is weakened).

2. Auer deference is not warranted

Under this Court’s decision in Auer, an agency’s
“interpretation” of its “own regulation[]” 1s not
entitled to deference if the interpretation is “Incon-
sistent with the regulation” or “does not reflect the
agency’s fair and considered judgment on the matter
in question.” 519 U.S. at 461-62 (internal quotation
marks omitted).

a. Here, the threshold predicate for Auer defer-
ence — an agency interpretation of a regulation — 1s
lacking. In neither the passages from the Triennial
Review orders on which petitioners and the govern-
ment rely nor the government’s amicus briefs in
this case has the FCC ever attempted to interpret a
specific Commission interconnection regulation to
require incumbents to provide entrance facilities.
Indeed, the pertinent passages of the Triennial Re-
view orders do not even cite any of the FCC's inter-
connection regulations, let alone purport to interpret
any of them. See TRO 1 366; TRRO 9 140. This case
is thus fundamentally different from cases in which
this Court has considered whether to give deference
to an agency’s construction of specific ambiguous
language in one of its regulations. See, e.g., Chase
Bank USA, N.A. v. McCoy, 131 S. Ct. 871, 880-81 &
n.8 (2011) (deferring to agency’s interpretation of the
ambiguous phrase “[c]hange in terms” in Regulation
7, where the agency advanced a “consistent” inter-
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pretation of that phrase in amicus briefs before the
court of appeals and this Court).3°

b. Even if the FCC had purported in the Trien-
nial Review orders or its amicus briefs to interpret
47 C.F.R. § 51.321(a), which requires incumbents to
provide “any technically feasible method of obtaining
interconnection ... at a particular point,” its inter-
pretation would not be entitled to Auer deference.
As the government concedes (at 22 n.6), neither this
rule (nor any other) “expressly require[s] incumbents
to provide entrance facilities to satisfy their inter-
connection obligations under Section 251(c)(2).”31
Instead, the FCC has specified only two required
“methods of obtaining interconnection” (i) “colloca-
tion” of equipment inside the incumbent’s central
offices, and (ii) meet-point arrangcments. 47 C.F.R.
§ 51.321(b).

30 The term “interconnection facility” appears only once in
the FCC’s regulations implementing § 251(c)(2). See 47 C.F.R.
§ 51.305(a)(3) (“requirfing] an incumbent LEC to design inter-
connection facilities to meet the same technical criteria and
service standards that are used within the incumbent LEC’s
network”). The government does not rely on this regulation,
though Talk America (at 5) cites it in passing. The rule, by its
terms, does not require leasing of facilities.

31 The Michigan commission (at 31) and Talk America (at 13-
14, 33), though not the government, cite 47 C.F.R. § 51.305(f),
which requires incumbents to “provide two-way trunking upon
request.” A “trunk” is a circuit, which rides on a transport facil-
ity. See id., pt. 36, App. A. The Commission promulgated this
rule out of concern that a competitor might not have “a suffi-
cient amount of traffic to justify separate one-way trunks” and
required the incumbent to “accommodate two-way trunking”
for such a competitor — that is, to configure its network so
that traffic may be sent and received over a competitor’s
single trunk. Local Competition Order § 219. Section 51.305(f)
thus does not require the incumbent to lease facilities to a
competitor.
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The FCC cannot add to this list except by amend-
ing the regulation. As this Court has recognized and
the court below explained, deference to an agency
is unwarranted when the agency seeks, “under the
guise of interpreting a regulation, to create de facto a
new regulation.” Christensen, 529 U.S. at 588; see
App. 10a n.6. Any other result would permit an
agency to make an end run around the notice-and-
comment rulemaking process. See United States v.
Hoyts Cinemas Corp., 380 F.3d 558, 569 (1st Cir.
2004) (Boudin, C.J.) (“[W]here, as here, the [agency’s]
interpretation has the practical effect of altering the
regulation, a formal amendment — almost certainly
prospective and after notice and comment — is the
proper course.”).

Thus, courts have rejected agency efforts to impose
new mandates under the guise of “interpreting”
open-ended regulatory language. See Misston Group
Kansas, Inc. v. Riley, 146 F.3d 775, 781-83 (10th Cir.
1998) (rejecting Secretary of Education’s attempt to
impose a new requirement for eligibility for funding
based on regulations providing that recipients must
meet “any additional conditions”); United States v.
Picciotto, 875 F.2d 345, 348 (D.C. Cir. 1989) (reject-
ing Park Service effort to impose restrictions on a
demonstrator pursuant to a Park Service regulation
that listed certain restrictions and purported to au-
thorize the Service to impose “additional reasonable
conditions”); Director, OWCP v. Mangifest, 826 F.2d
1318, 1824-25 (3d Cir. 1987) (Becker, J.); I Richard d.
Pierce, Jr., Administrative Law Treatise § 6.4, at 452
(5th ed. 2010).

Moreover, contrary to the government’s assertion
(at 24-25), the incumbent’s obligation to participate
. in meet-point arrangements is qualitatively different
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from the facilities-leasing obligation the Michigan
commission imposed.32 In a meet-point arrange-
ment, the competitor “pays its portion of the costs to
build out the facilities to the meet point.” Local
Competition Order § 553. The competitor thus has
the incentive to “locate [its] switch[] close to the in-
cumbent LEC’s central office, minimizing the length
and cost” of its portion of the meet-point facility.
TRRO 9 138. And the incumbent’s obligation to
provide facilities to the meet point is “limited” to
that “required {for a] reasonable accommodation of
interconnection.” Local Competition Order § 553. In
contrast, the Michigan commission’s order shifts to
the incumbent all of the actual costs of establishing
the entrance facility, while virtually eliminating the
competitor’s incentive to minimize those costs: under
TELRIC, the competitor pays only the “hypothetical”
cost of a “most efficient” entrance facility, “untethered
to” the cost of the “actual network element” the
incumbent must provide. Verizon, 535 U.S. at 501.
The obligation the Michigan commission imposed,
therefore, is anything but “limited” and “reasonable.”
Local Competition Order § 553. Indeed, in Talk
America’s view (at 29), it 1s “gbsolute.”

c. A final impediment to granting Auer deference
is that the government’s amicus brief in this Court
cannot be said to “reflect the [FCC]'s fair and consid-
ered judgment on” the interpretation of the Triennial
Review orders. Auer, 519 U.S. at 462. In this Court,
the government asserts (at 92 n.6) that both the

32 As the government concedes (at 25 n.7), the FCC’s staff
rejected a competitor’s attempt to use the meet-point obligation
to require an incumbent to provide a transport facility spanning
the entire physical distance between an incumbent’s and a
competitor’s network. See also supra p. 30 & n.24.
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Triennial Review Order and the Triennial Review
Remand Order “clarified] ... that Section 251(c)(2)
gives competitive LECs a right of access to [entrance]
facilities for interconnection” at TELRIC rates. And
it claims (at 18) that “entrance facilities are ‘inter-
connection facilities, as that term is used in the
Triennial Review Remand Order.”

But the government made no such claims in its
brief in the Sixth Circuit. On the contrary, it dis-
cussed the Triennial Review Order only in passing
and did not contend that this order adopted a rule
requiring incumbents to provide entrance facilities.
See Gov't C.A. Br. 17, 19 (App. 134a, 137a). The FCC
also conceded that it “did not specifically define what
it meant by the term ‘interconnection facilities’
in paragraph 140 of the Triennial Review Remand
Order. Id. at 20 (App. 138a).

The government offers no explanation for why it
discovered only in preparing its brief in this Court
that the references to “facilities” in the Triennial
Review Order and “interconnection facilities” in the
Triennial Review Remand Order in fact meant
«“entrance facilities.” That unexplained inconsistency
precludes treating the government’s current asser-
tions as the agency’s “fair and considered judgment”
and validates the court of appeals’ refusal to defer to
the government’s unpersuasive amicus brief in that
court. Cf. Chase Bank, 131 S. Ct. at 881 n.8 (noting
that agency’s brief in this Court was “consistent
with” its brief in the court of appeals).??

83 There also is no indication that the full Commission, which
is a multi-member body, approved the contents of the govern-
ment’s amicus brief in this Court or in the court of appeals. The
briefs presumably reflect, at most, the views of the FCC Chair-
man and his staff. Cf. Sprint Nextel Corp. v. FCC, 508 F.3d
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3. Petitioners and the government errone-
ously interpret the Triennial Review orders

In all events, irrespective of whether this Court
applies a deferential standard, the few sentences in
the Triennial Review orders on which petitioners
and the government rely cannot be read to say that
incumbents must provide entrance facilities under
§ 251(c)(2).

First, as discussed above, the FCC explicitly stated
in both orders that it did “not alter” its prior inter-
pretation of § 251(c)(2). TRO 9 366; TRRO 9 140.
Nor did the FCC mention § 251(c)(2) in its notices
of proposed rulemaking or its summaries of those
orders in the Federal Register. See supra pp. 33-35.
And the government concedes (at 22 n.6) that, before
the Triennial Review Order, the FCC had never
interpreted §251(c)(2) to impose an obligation to
provide TELRIC-priced entrance facilities under
§ 251(c)(2). These facts fatally undermine the gov-
ernment’s effort to read the statements in the Trien-
nial Review orders as having for the first time inter-
preted § 251(c)(2) to require entrance facilities.

The government seeks (at 22 n.6) to explain away
the absence of any pre-2003 rule or order requiring
entrance facilities under § 251(c)(2) by claiming that
the question whether competitors could obtain en-
trance facilities under that provision was not salient
while the FCC required unbundling of entrance facil-
ities under § 251(c)(3). But that does not explain
why no competitor even argued the point before

1129, 1132 (D.C. Cir. 2007) (agreeing with the FCC that, because
“[t]he Commission . . . acts by majority vote,” “the Commission-
ers’ individual statements . . . are not institutional Commission
actions”). That further undermines the government’s deference
claim.
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then if, as petitioners now claim, § 25 1(c)(2) provided
a straightforward way to obtain TELRIC-priced
entrance facilities without regard to the statutory
impairment standard — a subject of “an ongoing,
decade-long dispute,” Covad Communications Co. v.
FCC, 450 F.3d 528, 532-33 (D.C. Cir. 2006). Regard-
less, the important and controlling point is that,
in both Triennial Review orders, the FCC denied
articulating a new interpretation of § 25 1(c)(2), and it
admittedly had never previously interpreted § 251(c)(2)
to require entrance facilities.

Second, neither order actually states that incum-
bents must provide “entrance facilities” under
§ 251(c)(2). Instead, those orders refer to “facilities”
(TRO 9 366) or “interconnection facilities” (TRRO
9 140). Neither petitioners nor the government offer
a plausible explanation for why the FCC did not say
“entrance facilities,” a phrase it used repeatedly in
the same passages in each order, if that is what it in
fact meant. See App. 24a.3¢ Indeed, it was not until
the government’s amicus brief in this Court that the
government first asserted (at 16) that the Triennial
Review orders “use the term ‘interconnection facility’
to refer to an entrance facility that is being used for

34 Talk America (at 36), though not the government, cites a
statement in a 2002 FCC staff order that certain “‘entrance
facilities’ are interconnection facilities.” FCC Staff Order § 58.
The staff there was discussing facilities that a competitor pro-
posed to sell to an incumbent, see id., which the staff recognized
§ 251(c)(2) does not cover, see id. § 71 n.200. When the staff
addressed the entrance facilities it required the incumbent to
provide to competitors, the staff grounded its analysis entirely
in § 251(c)(8) and the FCC’s since-rescinded unbundling rule,
without describing those entrance facilities as “interconnection
facilities” or relying on either § 251(c)(2) or the FCC’s intercon-
nection regulations. See id. ] 210-217.
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interconnection.” Compare Gov't C.A. Br. 20 (App.
138a) (FCC’s concession that it “did not specifically
define what it meant by the term ‘interconnection
facilities’”).35

The references in the FCC’s orders to “facilities”
and “interconnection facilities” are instead naturally
read to refer to the facilities (e.g., cross-connect
cables and ports) that the FCC had long required
incumbents to provide as “accommodations” to facili-
tate interconnection at a point within the incum-
bent’s network. See supra pp. 28-29; see also App.
19a-21a. Thus, the meaning of the FCC’s qualifica-
tions in each order is plain, as the court of appeals
recognized: the Commission intended to reassure
competitors that incumbents were still obligated to
assist competitors in attaching competitors’ self-
provided entrance facilities to a point within the
incumbents’ network. See App. 21a.36

35 The Michigan commission’s suggestion (at 12 & n.7, 36) —
which the government does not endorse — that “these facilities”
in the second sentence of paragraph 140 should be read to mean
“entrance facilities” is flawed. The phrase plainly refers back to
“interconnection facilities,” the immediately preceding referent.
See Webster’s New International Dictionary 2624 (2d ed. 1952)
(“these” is the plural of “this”); id. at 2629 (when used as an
adjective, “this” means “[t]hat is present, near, or just referred to,
in time or place”) (emphasis added); R.W. Burchfield, Fowler’s
Modern English Usage 780 (rev. 3d ed. 2000) (when used as an
adjective, “this” “is used to indicate a thing or person present or
near ..., esp. one just mentioned”) (internal quotation marks
omitted; emphasis added).

36 The suggestion in the Sixth Circuit’s opinion (App. 19a-20a
& n.9) that an incumbent could refuse to interconnect with a
competitor’s self-provisioned entrance facility — and instead
require the competitor to interconnect with an incumbent-
provided entrance facility — was incorrect. If a competitor
builds an entrance facility and seeks to interconnect at a tech-
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Third, the referenced “facilities” and “interconnec-
tion facilities” are limited to those that competitors
“need” (TRO 9 366) or “require” (TRRO § 140) to
interconnect. The words “need” and “require” must
have some meaning and cannot be read to mean
whatever facilities competitors might “want” or
“prefer.”37 Yet that is effectively how the government
and petitioners read those words, which they never
expressly address. The government thus takes the
position that a competitor can demand continued
TELRIC-priced access to any entrance facility it
had obtained under the FCC’s since-eliminated un-
bundling rules and was using to exchange traffic
with the incumbent. See Gov’t Br. 12-13, 23, 25, 29.
Petitioners likewise give these words no meaning,
with Talk America claiming (at 29) that AT&T’s obli-
gation to provide TELRIC-priced entrance facilities is
“absolute.”38

nically feasible point within AT&T’s network, AT&T is obli-
gated to interconnect the competitor’s entrance facility at that
point. See 47 U.S.C. § 251(c)(2)B). Even so, that suggestion
was unnecessary to the Sixth Circuit’s determination that the
Michigan commission unlawfully required AT&T to provide
entrance facilities at TELRIC rates.

87 In Verizon, this Court similarly stressed that the combina-
tions regulation that it sustained as analogous to § 251(c)(2), see
supra pp. 21-22, applied only when the competitor is “unable” to
make the combination itself. 535 U.S. at 534; see id. (“when
requesting carriers cannot”), at 535 (“when the entrant is un-
able to do the job itself”), at 538 (“when the requesting carrier is
unable to combine™).

38 The CPUC’s claim (at 29 n.8) that a competitor “requires”
an entrance facility whenever “it does not have one of its own”
does not address the relevant question, which is whether the
competitor requires the facility from the incumbent at TELRIC
rates. See TRRO 9 140.
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In fact, as the FCC found, competitors neither
“need” nor “require” entrance facilities from incum-
bents at any price, because they can deploy their own
entrance facilities or lease them from third parties.
See TRRO 97 138-139, 141. Of course, there are
facilities that competitors “need” or “require” in order
to interconnect their own entrance facilities to a
point within an incumbent’s central office as an
accommodation of interconnection: namely, the cross-
connect cables, conduits, riser space, and ports that
AT&T provides at TELRIC prices to competitors that
supply their own entrance facilities. See supra pp.
98.99. For these reasons, the government is wrong
to assert (at 20-21) that the FCC would have had
no reason to refer to “interconnection facilities” in
paragraph 140 of the Triennial Review Remand
Order unless it meant “entrance facilities.”

Fourth, yet another barrier to petitioners’ and the
government’s reading of the Triennial Review orders
is the Commission’s finding that entrance facilities
“are not inherently a part of the incumbent LEC’s
local network” and “exist outside the incumbent
LEC’s local network.” TRO 9§ 366. The clear impli-
cation of this finding is (as the D.C. Circuit would
recognize) that entrance facilities are more properly
treated as part of the competitor’s local network.
See USTA II, 359 F.3d at 586 (finding it “anomalous
that [competitors] do not themselves provide” their
own entrance facilities). Thus, in the government’s
view, paragraph 366 obligates incumbents, to comply
with their duty to provide interconnection at a
“point within the [incumbent’s] network,” to furnish
transport facilities that are not part of that network.
That contradiction, which the government makes no
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attempt to address, is further evidence that the
government’s reading of paragraph 366 is erroneous.

The government implicitly acknowledges as much
when (at 23) it claims support for its position from
the FCC’s supposed conclusion in the Triennial
Review Remand Order that entrance facilities are
part of the incumbent’s network. Yet the govern-
ment never explains how its current position — that
§ 251(c)(2) requires entrance facilities — made sense
at the time of the Triennial Review Order, when the
FCC allegedly first embraced that position.39

Fifth, the efforts of petitioners and their amici to
bolster their interpretations of the Triennial Review
orders by distinguishing between competitors’ uses of
entrance facilities is unavailing. Even if the FCC’s
analysis of impairment under § 251(c)(3) in those
orders were limited to entrance facilities when used
for backhaul — and it plainly was not, see TRRO
99 138-139, 141; supra note 13 — that would not
show that the Commission’s statements in those
orders are properly read as creating an affirmative
obligation to provide entrance facilities under
§ 251(c)(2).

Finally, the government’s reliance (at 18-19) on
other rules supposedly permitting a competitor to use
a facility for one purpose but not another — even if
accurately described — would not show that the

39 In fact, the Triennial Review Remand Order did not find
that entrance facilities are within the incumbent’s “local net-
work.” That order did not mention, let alone reverse, the Trien-
nial Review Order’s determination that entrance facilities exist
outside the incumbents’ local networks. Cf. TRRO § 137 n.383
(observing that the USTA II court “expressed skepticism that
incumbent LECs should be required to build entrance facilities
under any circumstances”). '
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FCC’s statements in the Triennial Review orders
are reasonably read to impose such a use-specific
requirement for entrance facilities.4® Similarly, Talk
America’s attempted analogy (at 14-18, 34-36) to pre-
1996 Act FCC orders requiring the tariffing of facili-
ties for purchase by interconnecting carriers is mis-
placed. Indeed, AT&T's position is that it should be
permitted to charge its tariffed rates for entrance
facilities. Moreover, the orders that Talk America
cites were adopted under 47 U.S.C. §201, which
(unlike § 251(c)(2)) obligates carriers “to establish
physical connections with other carriers, to establish
through routes ..., and fo establish and prouvide
facilities and regulations for operating such through
routes.” 47 U.S.C. § 201(a) (emphasis added).

For all those reasons, petitioners’ and the govern-
ment’s efforts to read the Triennial Review orders
as purporting to require entrance facilities under
§ 251(c)(2) are plainly incorrect. Cf. Norfolk South-
ern Ry. Co. v. Shanklin, 529 U.S. 344, 356 (2000)
(agency’s regulatory interpretation must be rejected
when it is “inconsistent with the text” of the regula-
tion). Instead, the only reasonable interpretation of
the FCC’s statements in those orders is that “Inter-

40 In fact, those other restrictions are based on the type of
carrier using the facility; they do not restrict how a single car-
rier can use a facility to which it is permitted access. Thus, the
FCC has prohibited wireless and long-distance carriers from
obtaining UNEs for any purpose, while permitting competing
local telephone companies to obtain UNEs and to use them
for multiple purposes. Compare 47 C.F.R. § 51.309(b) with id.
§ 51.309(d). Similarly, the FCC barred traditional long-distance
carriers from obtaining interconnection under § 251(c)(2), while
allowing companies that provide competing local telephone
service to obtain interconnection and to route long-distance
traffic over those interconnection arrangements. See id.
§ 51.305(b); Local Competition Order 1 190-191. '

Core Cross Exam Exh.7



48

connection facilities” and “entrance facilities” are
different things, as the Sixth Circuit correctly
concluded.

C. Requiring Incumbents To Provide TELRIC-
Priced Entrance Facilities Under § 251(c)(2)
Conflicts with the 1996 Act’s Policy of
Encouraging Facilities-Based Competition

1. In the 1996 Act, Congress sought “[t]Jo promote
competition and reduce regulation” in the telecom-
munications marketplace. Pub. L. No. 104-104,
110 Stat. 56 (preamble). To that end, the 1996 Act
embodies a clear preference for “genuine, facilities-
based competition.” USTA II, 359 F.3d at 576, 579.
That means a telecommunications marketplace with
multiple providers using their own equipment to
serve customers, rather than “synthetic” competition,
Covad, 450 F.3d at 548 (internal quotation marks
omitted), in which competitors depend on the facili-
ties of incumbents. See Illinois Bell II, 548 F.3d at
610 (“as long as requesting carriers rely on network
services supplied by incumbent local exchange carri-
ers, competition is hampered”). Indeed, today, 15
years since Congress passed the Act, that is how
competition has developed, with cable companies,
wireless carriers, and Voice-over-Internet-Protocol
providers, like Vonage, successfully competing for
customers nationwide without leasing TELRIC-
priced facilities from incumbents.

To promote that transition to facilities-based com-
petition, the 1996 Act included some extraordinary
measures intended to serve as temporary market-
opening mechanisms. The unbundling requirement
in § 251(c)(3) is one such measure, “perhaps [the]
most intrusive.” Verizon Communications Inc. v.
Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398,
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405 (2004); see id. at 410. The pricing standard in
§ 252(d)(1), which applies to both § 251(c)(3) and
(c)(2), is another extraordinary measure. This Court
has sustained the FCC’s TELRIC pricing methodol-
ogy implementing that standard, but only as applied
to § 251(c)(3), and then only in recognition that para-
graph (c)(3), properly interpreted, is limited to “bottle-
neck” facilities. Verizon, 535 U.S. at 510 & n.27, 515-
17; accord Local Competition Order § 702.41

As the D.C. Circuit and the FCC have explained on
several occasions, there are well-recognized competi-
tive harms that flow from mandating TELRIC pric-
ing of non-bottleneck facilities. Far from being “an
unqualified good,” such mandates “inflict” significant
costs “on the economy.” USTA I, 290 F.3d at 429.
Forcing incumbents to charge very low, regulated
rates for access to their networks “reduce[s] or elimi-
nate[s] the incentive for an [incumbent] to invest

41 The facilities and equipment within its central offices that
AT&T provides to accommodate interconnection, see supra pp.
28-29, are effectively bottleneck items. Those items are located
in restricted areas of AT&T’s central offices that competitors
are not permitted to enter. See Local Competition Order | 598
(allowing incumbents “to require reasonable security arrange-
ments to separate an entrant’s collocation space from the in-
cumbent LEC’s facilities” and noting that such “physical security
arrangements . . . protect both the [incumbent’s] and competitor’s
equipment from interference by unauthorized parties”). More-
over, to connect its entrance facility to an AT&T switch, a com-
petitor needs access to particular equipment inside AT&T’s cen-
tral office. Thus, for example, a competitor cannot use just any
port to access AT&T’s switch; it needs to use a port attached to
that particular switch. Because a competitor can neither access
the areas within AT&T’s central offices where interconnection
occurs nor duplicate the particular interconnection facilities
within those central offices, the facilities and equipment that
AT&T provides to accommodate interconnection are effectively
bottleneck items.
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in innovation” because “it will have to share the
rewards with [competitors].” Id. at 424. Likewise,
TELRIC pricing of facilities subject to competitive
supply creates a disincentive “for a [competitor] to
innovate” or to invest in its own network facilities
because “it can get the element[s] cheaper” from the
incumbent. Id.; accord TRRO { 36.42

Entrance facilities are not bottleneck elements:
the FCC found in 2005 not only that entrance facili-
ties have “unique operational and economic charac-
teristics” that render “self-deployment” and “alterna-
tive wholesale supply” possible, but also that it was
undisputed that competitors were in fact “increasing-
ly relying on competitively provided entrance facili-
ties,” which “are widely available.” TRRO 99 138-
139, 141. Neither petitioners nor any of their amict
make any claim (let alone any showing) that entrance
facilities are bottleneck elements.

Because entrance facilities are not bottleneck
facilities, requiring incumbents to provide them at
TELRIC rates contradicts the purpose of the 1996
Act, which was not “to guarantee competitors access

42 See also Jowa Utils. Bd., 525 U.S. at 429 (Breyer, J., con-
curring in part and dissenting in part) (“Nor can one guarantee
that firms will undertake the investment necessary to produce
complex technological innovations knowing that any competi-
tive advantage deriving from those innovations will be dissi-
pated by the sharing requirement.”); USTA II, 359 F.3d at 672
(TELRIC pricing for non-bottleneck elements “discouragel[s] . . .
investment in innovation”); USTA I, 290 F.3d at 429 (TELRIC
pricing for non-bottleneck elements creates “disincentives to
research and development by both [incumbents] and [com-
petitors]”); TRRO Y 218 (TELRIC pricing for non-bottleneck
elements can “seriously undermine infrastructure investment
and hinder the development of genuine, facilities-based compe-
tition”); TRO Y 656 (TELRIC pricing for non-bottleneck elements
is “no[t] necessary to protect the public interest”).
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to [incumbents’] network elements at the lowest price
that government may lawfully mandate,” but instead
“to stimulate competition — preferably genuine,
facilities-based competition.” USTA I, 359 F.3d at
576; see Jowa Utils. Bd., 525 U.S. at 429 (Breyer, J.,
concurring in part and dissenting in part) (“It is in
the un shared, not in the shared, portions of the
enterprise that meaningful competition would likely
emerge.”).

FEven more anticompetitive is the potential obli-
gation of incumbents to build new entrance facilities
for competitors at TELRIC rates. As the FCC
recognized in the Triennial Review Remand Order,
competitors “have a unique degree of control over the
cost of entrance facilities . . . because they can choose
the location of their own switches.” TRRO § 138.
Requiring incumbents to provide competitors with
newly built entrance facilities would dramatically
reduce any incentive for competitors to act efficiently
in choosing where to locate their switches in relation
to their chosen point of interconnection.

The government’s effort (at 25 n.7) to limit this
case to “existing facilities” is unpersuasive. The
interconnection-agreement language that the Michi-
gan commission imposed, see supra p. 13, is not
limited to those TELRIC-priced facilities already in
place. The Michigan commission’s order likewise
reflects no such limitation. See App. 185a (competi-
tors “have a right to entrance facilities”). And neither
petitioner has disclaimed the view that AT&T must
ostablish new TELRIC-priced circuits on existing
facilities or construct new TELRIC-priced facilities
(where facilities do not exist or existing facilities are
at capacity). See also CPUC Br. 22 (asserting that
§ 251(c)(2) requires an incumbent to provide “existing

Core Cross Exam Exh. 7



52

or new” entrance facilities). Finally, the government
itself suggests (at 23) that “the governing standard”
is “whether providing competitive LECs access to
those entrance facilities for interconnection is techni-
cally feasible,” not whether the entrance facility was
obtained while the FCC still required unbundled
access to such facilities under § 25 1(c)(3). The gov-
ernment’s statement (at 25 n.7) that the FCC “has
not ruled on whether” incumbents must “build new
entrance facilities for a competitor’s use” is thus cold
comfort to incumbents such as AT&T. Even so, the
government’s refusal to defend petitioners’ position
insofar as it extends to construction of new facilities
is effectively a concession that obligating incumbents
to build entrance facilities (or even to establish new
circuits on existing facilities) at TELRIC rates would
contravene the policy of the 1996 Act.

2. Neither petitioners nor their amict present a
coherent policy rationale for the result they seek. In
particular, there is no attempt in the government’s
amicus brief or the FCC orders on which the gov-
ernment relies to square the requirement to provide
TELRIC-priced entrance facilities under § 251(c)(2)
with the 1996 Act’s purpose. That omission further
undermines any claim for deference to the govern-
ment’s amicus brief or the FCC orders. The few
policy-based assertions that petitioners and their
amici do make are without merit.

a. The Michigan commission incorrectly asserts
(at 32) that the Sixth Circuit’s decision places a
“burden” on a competitor to “recreate an entire
network.” That claim ignores that this case involves
only the transport facility connecting two networks.
Nothing in the Sixth Circuit’s decision affects com-
petitors’ ability to resell incumbents’ services under
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§ 251(c)(4) or to obtain access to elements of incum-
bents’ networks under the FCC’s existing rules
implementing § 251(c)(3). That would include, for
example, so-called “last mile facilities,” such as the
local loops made of copper wire connecting residen-
tial customer premises to switches, which the FCC
has found to be bottleneck facilities. See TRO
99 199, 348.

b. Contrary to Sprint's and the CPUC’s claims
(and the government’s passing assertion), the court
of appeals’ decision does not permit incumbents to
increase prices for entrance facilities “unilaterally.”
Sprint Br. 2, 15; see CPUC Br. 15 (Sixth Circuit
decision allows incumbents to “charge competition-
dampening rates”) (internal quotation marks omit-
ted); Gov't Br. 15 (Sixth Circuit decision permits
incumbents to charge “unregulated rate[s]”). As an
initial matter, the prices that AT&T seeks to charge
are set out in state and federal tariffs. See Illinois
Bell I, 526 F.3d at 1072 (recognizing that “AT&T
wants to be able to charge the tariff price” for
entrance facilities); 47 U.S.C. §201(b) (requiring
charges for communication services to be “just and
reasonable”). Because AT&T's tariffed rates for
entrance facilities are subject to regulatory oversight,
it is incorrect to say that, under the Sixth Circuit’s
decision, rates for access to entrance facilities would
be “unregulated” or that incumbents could raise
those rates “unilaterally.”

More fundamentally, the upshot of the FCC's
conclusion that competitors are not impaired in their
ability to provide service without access to entrance
facilities under § 251(c)(3) is that competitors can
build entrance facilities themselves or obtain them
from competitive providers. See TRRO q{ 138-139,
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141. As the FCC found, entrance facilities “are less
costly to build, are more widely available from alter-
native providers, and have greater revenue potential
than dedicated transport between incumbent LEC
central offices.” Id. § 141. Competitors simply do not
“need” access to incumbents’ entrance facilities — at
any price. Accordingly, if competitors are dissatisfied
with incumbents’ tariffed rates for entrance facilities,
they can lease those facilities from another provider
or build their own entrance facilities.

c. Equally erroneous is Sprint’s assertion (at 28)
that, under the decision below, its costs to provide
wireless service will increase. That claim is based on
the false premise that, until now, Sprint’s wireless
operations have been leasing entrance facilities from
incumbents at TELRIC rates. In fact, to the extent
Sprint has been leasing entrance facilities from
AT&T, it has been paying AT&T’s tariffed rates.t?
Thus, Sprint is not seeking to prevent a price
increase; rather, it is hoping for a windfall in the
form of lower rates for facilities that it uses to trans-
port traffic to and from AT&T’s network. Moreover,
Sprint’s evident failure even to assert an entitle-
ment to TELRIC-priced entrance facilities under
§ 251(c)(2) for years after the 1996 Act’s enactment
undermines the claim that such an obligation has
long existed.

43 Wireless carriers, such as Sprint, have long been barred
from obtaining unbundled network elements under § 251(c)(3).
See TRRO Y 36 & n.108 (explaining that “wireless carriers do
not currently use UNEs in their provision of mobile wireless
services” and refusing to allow wireless carriers to lease UNEs
because of their demonstrated ability to compete “without
access to UNEs”). ’
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d. Finally, petitioners and the government are
incorrect to the extent they suggest that requiring
incumbents to provide TELRIC-priced entrance facil-
ities under § 251(c)(2) is sensible as a policy matter
because, when used for backhauling, entrance facili-
ties carry traffic between customers of a competitor.
Cf. Pacific Bell, 621 F.3d at 847 (asserting that,
“[w]lhere a competitive LEC uses an interconnection
facility for backhaul, only the competitive LEC bene-
fits — both the originator and the recipient of the call
are competitive LEC customers”); MPSC Br. 25, 27.

As an initial matter, “backhauling” is not limited
to calls between customers of a competitor (or of a
competitor and customers of a wireless carrier).44
“Backhauling” describes a competitor’s use of an
entrance facility to connect its own switch to a loop
(the wire connecting a customer premises to a switch)
that the competitor obtained from an incumbent
as an unbundled element under §251(c)(3). The
competitor then uses its switch to provide telephone
service to the customer connected to the unbundled
loop. See, e.g., TRO § 480. Calls “backhauled” to the
competitor’s switch over that entrance facility might
then be routed from the switch to other customers
of the competitor (or to a wireless carrier), but also
might be routed to customers of an incumbent, as
Sprint recognizes (at 9). Thus, as a policy matter,
the use of entrance facilities for backhauling cannot

44 For examples of misunderstandings of backhauling, see
Talk Am. Br. 26 (asserting that backhauling occurs when a
competitor uses entrance facilities “to carry traffic to and from
its end users”); MPSC Br. 24-25 (illustrating backhauling as a
call between two “competitive-carrier customers”); Gov't Br. 5-6
& n.4 (asserting that backhauling involves a call between two
customers of a competitor or a call between a competitor’s
customer and a customer of a wireless carrier).
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be distinguished from the use of entrance facilities to
exchange traffic on the basis that only the competitor
“benefits” (Pacific Bell, 621 F.3d at 847) from back-
hauling.

In all events, even if petitioners and their amict
were correct that backhauling uniquely involves only
a competitor’s customers, that would not provide a
policy justification for the result they seek. In
particular, it would not explain why an incumbent
should be required to provide competitors with
entrance facilities at TELRIC rates, when the FCC
has held that competitors can readily build those
facilities themselves or buy them from a third party.
See TRRO |9 138-139, 141.

* * *

Nothing in the text, structure, or purposes of the
1996 Act supports the claim of petitioners and their
amici that the 1996 Act — a statute intended to
promote facilities-based competition and to reduce
regulation — obligates AT&T to provide entrance
facilities to its competitors at artificially low prices,
so that competitors can connect their own facilities
and equipment to a point within AT&T’s local net-
work. The court of appeals was correct: if a competi-
tor “chooses” to obtain an entrance facility from
AT&T — rather than to “build its own entrance facil-
ity,” “rent someone else’s,” or “connect” without using
an entrance facility — the competitor “must pay the
rates” in AT&T’s tariffs. App. 32a.

CONCLUSION

The judgment of the court of appeals should be
affirmed.
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STATUTORY AND REGULATORY
PROVISIONS INVOLVED

1. 47U.S.C. § 201 provides:
47 U.S.C. § 201. Service and charges

(a) It shall be the duty of every common carrier
engaged in interstate or foreign communication by
wire or radio to furnish such communication service
upon reasonable request therefor; and, in accordance
with the orders of the Commission, in cases where
the Commission, after opportunity for hearing, finds
such action necessary or desirable in the public
interest, to establish physical connections with other
carriers, to establish through routes and charges
applicable thereto and the divisions of such charges,
and to establish and provide facilities and regula-
tions for operating such through routes.

(b) All charges, practices, classifications, and reg-
ulations for and in connection with such communica-
tion service, shall be just and reasonable, and any
such charge, practice, classification, or regulation
that is unjust or unreasonable is declared to be un-
lawful: Provided, That communications by wire or
radio subject to this chapter may be classified into
day, night, repeated, unrepeated, letter, commercial,
press, Government, and such other classes as the
Commission may decide to be just and reasonable,
and different charges may be made for the different
classes of communications: Provided further, That
nothing in this chapter or in any other provision of
law shall be construed to prevent a common carrier
subject to this chapter from entering into or opera-
ting under any contract with any common carrier not
subject to this chapter, for the exchange of their
ser-vices, if the Commission is of the opinion that
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such contract is not contrary to the public interest:
Provided further, That nothing in this chapter or in
any other provision of law shall prevent a common
carrier subject to this chapter from furnishing
reports of positions of ships at sea to newspapers of
general circulation, either at a nominal charge or
without charge, provided the name of such common
carrier is displayed along with such ship position
reports. The Commission may prescribe such rules
and regulations as may be necessary in the public
interest to carry out the provisions of this chapter.

2. 47U.S.C. § 251 provides:

47 U.S.C. § 251. Interconnection

(a) General duty of telecommunications carriers
Each telecommunications carrier has the duty —

(1) to interconnect directly or indirectly with the
facilities and equipment of other telecommunica-
tions carriers; and

(2) not to install network features, functions, or
capabilities that do not comply with the guidelines
and standards established pursuant to section 255
or 256 of this title.

(b) Obligations of all local exchange carriers
Each local exchange carrier has the following du-
ties:
(1) Resale

The duty not to prohibit, and not to impose
unreasonable or discriminatory conditions or limi-
tations on, the resale of its telecommunications
services.
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(2) Number portability

The duty to provide, to the extent technically
feasible, number portability in accordance with
requirements prescribed by the Commission.

(3) Dialing parity

The duty to provide dialing parity to competing
providers of telephone exchange service and tele-
phone toll service, and the duty to permit all such
providers to have nondiscriminatory access to tele-
phone numbers, operator services, directory assis-
tance, and directory listing, with no unreasonable
dialing delays.

(4) Access to rights-of-way

The duty to afford access to the poles, ducts,
conduits, and rights-of-way of such carrier to com-
peting providers of telecommunications services
on rates, terms, and conditions that are consistent
with section 224 of this title.

(5) Reciprocal compensation

The duty to establish reciprocal compensation
arrangements for the transport and termination of
telecommunications.

(c) Additional obligations of incumbent local
exchange carriers

In addition to the duties contained in subsection (b)
of this section, each incumbent local exchange carrier
has the following duties:

(1) Duty to negotiate

The duty to negotiate in good faith in accordance
with section 252 of this title the particular terms
and conditions of agreements to fulfill the duties
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described in paragraphs (1) through (5) of sub-
section (b) of this section and this subsection. The
requesting telecommunications carrier also has the
duty to negotiate in good faith the terms and condi-
tions of such agreements.

(2) Interconnection

The duty to provide, for the facilities and equip-
ment of any requesting telecommunications carri-
er, interconnection with the local exchange carri-
er’s network —

(A) for the transmission and routing of tele-
phone exchange service and exchange access;

(B) at any technically feasible point within the
carrier’s network;

(C) that is at least equal in quality to that
provided by the local exchange carrier to itself or
to any subsidiary, affiliate, or any other party to
which the carrier provides interconnection; and

(D) on rates, terms, and conditions that are
just, reasonable, and nondiscriminatory, in
accordance with the terms and conditions of the
agreement and the requirements of this section
and section 252 of this title.

(8) Unbundled access

The duty to provide, to any requesting telecom-
munications carrier for the provision of a telecom-
munications service, nondiscriminatory access to
network elements on an unbundled basis at any
technically feasible point on rates, terms, and con-
ditions that are just, reasonable, and nondiscrimi-
natory in accordance with the terms and conditions
of the agreement and the requirements of this sec-
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local exchange carrier shall provide such unbundled
network elements in a manner that allows request-
ing carriers to combine such elements in order to
provide such telecommunications service.

(4) Resale
The duty —

(A) to offer for resale at wholesale rates any
telecommunications service that the carrier
provides at retail to subscribers who are not
telecommunications carriers; and

(B) not to prohibit, and not to impose unrea-
sonable or discriminatory conditions or limita-
tions on, the resale of such telecommunications
service, except that a State commission may,
consistent with regulations prescribed by the
Commission under this section, prohibit a re-
seller that obtains at wholesale rates a tele-
communications service that is available at
retail only to a category of subscribers from
offering such service to a different category of
subscribers.

(5) Notice of changes

The duty to provide reasonable public notice of
changes in the information necessary for the trans-
mission and routing of services using that local
exchange carrier’s facilities or networks, as well as
of any other changes that would affect the inter-
operability of those facilities and networks.

(6) Collocation

The duty to provide, on rates, terms, and condi-
tions that are just, reasonable, and nondiscrimina-
tory, for physical collocation of equipment neces-
sary for interconnection or access to unbundled
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network elements at the premises of the local ex-
change carrier, except that the carrier may provide
for virtual collocation if the local exchange carrier
demonstrates to the State commission that physi-
cal collocation is not practical for technical reasons
or because of space limitations.

(d) Implementation
(1) In general

Within 6 months after February 8, 1996, the
Commission shall complete all actions necessary to
establish regulations to implement the require-
ments of this section.

(2) Access standards

In determining what network elements should be
made available for purposes of subsection (c)(8) of
this section, the Commission shall consider, at a
minimum, whether —

(A) access to such network elements as are
proprietary in nature is necessary; and

(B) the failure to provide access to such net-
work elements would impair the ability of the
telecommunications carrier seeking access to

- provide the services that it seeks to offer.

(3) Preservation of State access regulations

In prescribing and enforcing regulations to
implement the requirements of this section, the
Commission shall not preclude the enforcement of
any regulation, order, or policy of a State commis-
sion that —

(A) establishes access and interconnection obli-
gations of local exchange carriers;
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(B) is consistent with the requirements of this
section; and

(C) does not substantially prevent implementa-
tion of the requirements of this section and the
purposes of this part.

(e) Numbering administration
(1) Commission authority and jurisdiction

The Commission shall create or designate one or
more impartial entities to administer telecommu-
nications numbering and to make such numbers
available on an equitable basis. The Commission
shall have exclusive jurisdiction over those portions
of the North American Numbering Plan that per-
tain to the United States. Nothing in this para-
graph shall preclude the Commission from delegat-
ing to State commissions or other entities all or any
portion of such jurisdiction.

(2) Costs

The cost of establishing telecommunications
numbering administration arrangements and
number portability shall be borne by all telecom-
munications carriers on a competitively neutral
basis as determined by the Commission.

(3) Universal emergency telephone number

The Commission and any agency or entity to
which the Commission has delegated authority
under this subsection shall designate 9-1-1 as the
universal emergency telephone number within the
United States for reporting an emergency to ap-
propriate authorities and requesting assistance.
The designation shall apply to both wireline and
wireless telephone service. In making the designa-
tion, the Commission (and any such agency or enti-
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ty) shall provide appropriate transition periods for
areas in which 9-1-1 is not in use as an emergency
telephone number on October 26, 1999.

(f) Exemptions, suspensions, and modifications

(1) Exemption for certain rural telephone
companies

(A) Exemption

Subsection (c) of this section shall not apply to
a rural telephone company until (i) such company
has received a bona fide request for interconnec-
tion, services, or network elements, and (ii) the
State commission determines (under subpara-
graph (B)) that such request is not unduly eco-
nomically burdensome, is technically feasible,
and is consistent with section 254 of this title
(other than subsections (b)(7) and (c)(1)(D) there-
of).

(B) State termination of exemption and im-
plementation schedule

The party making a bona fide request of a rural
telephone company for interconnection, services,
or network elements shall submit a notice of
its request to the State commission. The State
commission shall conduct an inquiry for the pur-
pose of determining whether to terminate the
exemption under subparagraph (4). Within 120
days after the State commission receives notice
of the request, the State commission shall termi-
nate the exemption if the request is not unduly
economically burdensome, is technically feasible,
and is consistent with section 254 of this title
(other than subsections (b)(7) and (c)(1)(D) there-
of). Upon termination of the exemption, a State
commission shall establish an implementation
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schedule for compliance with the request that is
consistent in time and manner with Commission
regulations.

(C) Limitation on exemption

The exemption provided by this paragraph
shall not apply with respect to a request under
subsection (¢) of this section, from a cable opera-
tor providing video programming, and seeking
to provide any telecommunications service, in
the area in which the rural telephone company
provides video programming. The limitation con-
tained in this subparagraph shall not apply to a
rural telephone company that is providing video
programming on February 8, 1996.

(2) Suspensions and modifications for rural
carriers

A local exchange carrier with fewer than 2
percent of the Nation’s subscriber lines installed
in the aggregate nationwide may petition a State
commission for a suspension or modification of
the application of a requirement or requirements of
subsection (b) or (c) of this section to telephone ex-
change service facilities specified in such petition.
The State commission shall grant such petition to
the extent that, and for such duration as, the State
commission determines that such suspension or
modification —

(A) is necessary —

(i) to avoid a significant adverse economic
impact on users of telecommunications services
generally;

(ii) to avoid imposing a requirement that is
unduly economically burdensome; or
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(iii) to avoid imposing a requirement that 1s
technically infeasible; and

(B) is consistent with the public interest, con-
venience, and necessity.

The State commission shall act upon any petition
filed under this paragraph within 180 days after
receiving such petition. Pending such action, the
State commission may suspend enforcement of the
requirement or requirements to which the petition
applies with respect to the petitioning carrier or
carriers.

(g) Continued enforcement of exchange access
and interconnection requirements

On and after February 8, 1996, each local exchange
carrier, to the extent that it provides wireline servic-
es, shall provide exchange access, information access,
and exchange services for such access to inter-
exchange carriers and information service providers
in accordance with the same equal access and non-
discriminatory interconnection restrictions and obli-
gations (including receipt of compensation) that ap-
ply to such carrier on the date immediately preceding
February 8, 1996 under any court order, consent
decree, or regulation, order, or policy of the Com-
mission, until such restrictions and obligations are
explicitly superseded by regulations prescribed by
the Commission after February 8, 1996. During the
period beginning on February 8, 1996 and until such
restrictions and obligations are so superseded, such
restrictions and obligations shall be enforceable in
the same manner as regulations of the Commission.
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(h) Definition of incumbent local exchange
carrier

(1) Definition

For purposes of this section, the term ‘incumbent
local exchange carrier’ means, with respect to an
area, the local exchange carrier that —

(A) on February 8, 1996, provided telephone
exchange service in such area; and

(B)(i) on February 8, 1996, was deemed to be
a member of the exchange carrier association
pursuant to section 69.601(b) of the Commis-
sion’s regulations (47 C.F.R. 69.601(b)); or

(ii) is a person or entity that, on or after Feb-
ruary 8, 1996, became a successor or assign of a
member described in clause (3).

(2) Treatment of comparable carriers as in-
cumbents

The Commission may, by rule, provide for the
treatment of a local exchange carrier (or class or
category thereof) as an incumbent local exchange
carrier for purposes of this section if —

(A) such carrier occupies a position in the mar-
ket for telephone exchange service within an area
that is comparable to the position occupied by a
carrier described in paragraph (1);

(B) such carrier has substantially replaced an
incumbent local exchange carrier described in
paragraph (1); and

(C) such treatment is consistent with the pub-
lic interest, convenience, and necessity and the
purposes of this section.
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(i) Savings provision

Nothing in this section shall be construed to limit
or otherwise affect the Commission’s authority under
section 201 of this title.

3. 47 U.S.C. § 252 provides:

47 U.S.C. § 252. Procedures for negotiation, ar-
bitration, and approval of agreements

(a) Agreements arrived at through negotiation
(1) Voluntary negotiations

Upon receiving a request for interconnection,
services, or network elements pursuant to section
951 of this title, an incumbent local exchange
carrier may negotiate and enter into a binding
agreement with the requesting telecommunications
carrier or carriers without regard to the standards
set forth in subsections (b) and (c) of section 251 of
this title. The agreement shall include a detailed
schedule of itemized charges for interconnection
and each service or network element included in
the agreement. The agreement, including any
interconnection agreement negotiated before Feb-
ruary 8, 1996, shall be submitted to the State com-
mission under subsection (e) of this section.

(2) Mediation

Any party negotiating an agreement under this
section may, at any point in the negotiation, ask a
State commission to participate in the negotiation
and to mediate any differences arising in the
course of the negotiation.
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(b) Agreements arrived at through compulsory
arbitration
(1) Arbitration

During the period from the 135th to the 160th
day (inclusive) after the date on which an incum-
bent local exchange carrier receives a request for
negotiation under this section, the carrier or any
other party to the negotiation may petition a State
commission to arbitrate any open issues.

(2) Duty of petitioner

(A) A party that petitions a State commission
under paragraph (1) shall, at the same time as it
submits the petition, provide the State commis-
sion all relevant documentation concerning —

(i) the unresolved issues;

(ii) the position of each of the parties with
respect to those issues; and

(iii) any other issue discussed and resolved
by the parties.

(B) A party petitioning a State commission
under paragraph (1) shall provide a copy of the
“petition and any documentation to the other
party or parties not later than the day on which
the State commission receives the petition.

(3) Opportunity to respond

A non-petitioning party to a negotiation under
this section may respond to the other party’s peti-
tion and provide such additional information as it
wishes within 25 days after the State commission
receives the petition.
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(4) Action by State commission

(A) The State commission shall limit its con-
sideration of any petition under paragraph (1)
(and any response thereto) to the issues set forth
in the petition and in the response, if any, filed
under paragraph (3).

(B) The State commission may require the
petitioning party and the responding party to
provide such information as may be necessary for
the State commission to reach a decision on the
unresolved issues. If any party refuses or fails
unreasonably to respond on a timely basis to any
reasonable request from the State commission,
then the State commission may proceed on the
basis of the best information available to it from
whatever source derived.

(C) The State commission shall resolve each
issue set forth in the petition and the response, if
any, by imposing appropriate conditions as re-
quired to implement subsection (c) of this section
upon the parties to the agreement, and shall con-
clude the resolution of any unresolved issues not
later than 9 months after the date on which the
local exchange carrier received the request under
this section.

(5) Refusal to negotiate

The refusal of any other party to the negotiation
to participate further in the negotiations, to coop-
erate with the State commission in carrying out
its function as an arbitrator, or to continue to
negotiate in good faith in the presence, or with the
assistance, of the State commission shall be consid-
ered a failure to negotiate in good faith.
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(c) Standards for arbitration

In resolving by arbitration under subsection (b) of
this section any open issues and imposing conditions
upon the parties to the agreement, a State commis-
sion shall —

(1) ensure that such resolution and conditions
meet the requirements of section 251 of this title,
including the regulations prescribed by the Com-
mission pursuant to section 251 of this title;

(2) establish any rates for interconnection, ser-
vices, or network elements according to subsection
(d) of this section; and

(3) provide a schedule for implementation of the
terms and conditions by the parties to the agree-
ment.

(d) Pricing standards

(1) Interconnection and network element
charges

Determinations by a State commission of the just
and reasonable rate for the interconnection of facil-
ities and equipment for purposes of subsection
(©)(2) of section 251 of this title, and the just and
reasonable rate for network elements for purposes
of subsection (c)(3) of such section —

(A) shall be —

(i) based on the cost (determined without
reference to a rate-of-return or other rate-based
proceeding) of providing the interconnection or
network element (whichever is applicable), and

(ii) nondiscriminatory, and

(B) may include a reasonable profit.
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(2) Charges for transport and termination of
traffic

(A) In general

For the purposes of compliance by an incum-
bent local exchange carrier with section 251(b)(5)
of this title, a State commission shall not consid-
er the terms and conditions for reciprocal com-
pensation to be just and reasonable unless —

(i) such terms and conditions provide for the

mutual and reciprocal recovery by each carrier

. of costs associated with the transport and ter-

mination on each carrier’s network facilities of

calls that originate on the network facilities of
the other carrier; and

(ii) such terms and conditions determine
such costs on the basis of a reasonable approx-
imation of the additional costs of terminating
such calls.

(B) Rules of construction
This paragraph shall not be construed —

(i) to preclude arrangements that afford the
mutual recovery of costs through the offsetting
of reciprocal obligations, including arrange-
ments that waive mutual recovery (such as bill-
and-keep arrangements); or

(ii) to authorize the Commission or any State
commission to engage in any rate regulation
proceeding to establish with particularity the
additional costs of transporting or terminating
calls, or to require carriers to maintain records
with respect to the additional costs of such
calls.
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(3) Wholesale prices for telecommunications
services

For the purposes of section 251(c)(4) of this title,
a State commission shall determine wholesale
rates on the basis of retail rates charged to sub-
scribers for the telecommunications service re-
quested, excluding the portion thereof attributable
to any marketing, billing, collection, and other
costs that will be avoided by the local exchange
carrier.

(e) Approval by State commission
(1) Approval required

Any interconnection agreement adopted by nego-
tiation or arbitration shall be submitted for ap-
proval to the State commission. A State commis-
sion to which an agreement is submitted shall
approve or reject the agreement, with written find-
ings as to any deficiencies.

(2) Grounds for rejection
The State commission may only reject

(A) an agreement (or any portion thereof)
adopted by negotiation under subsection (a) of
this section if it finds that —

(i) the agreement (or portion thereof) discri-
minates against a telecommunications carrier
not a party to the agreement; or

(ii) the implementation of such agreement or
portion is not consistent with the public inter-
est, convenience, and necessity; or

(B) an agreement (or any portion thereof)
adopted by arbitration under subsection (b) of
this section if it finds that the agreement does
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not meet the requirements of section 251 of this
title, including the regulations prescribed by the
Commission pursuant to section 251 of this title,
or the standards set forth in subsection (d) of this
section.

(3) Preservation of authority

Notwithstanding paragraph (2), but subject to
section 253 of this title, nothing in this section
shall prohibit a State commission from establishing
or enforcing other requirements of State law in its
review of an agreement, including requiring com-
pliance with intrastate telecommunications service
quality standards or requirements.

(4) Schedule for decision

If the State commission does not act to approve
or reject the agreement within 90 days after sub-
mission by the parties of an agreement adopted by
negotiation under subsection (a) of this section, or
within 30 days after submission by the parties of
an agreement adopted by arbitration under subsec-
tion (b) of this section, the agreement shall be
deemed approved. No State court shall have juris-
diction to review the action of a State commission
in approving or rejecting an agreement under this
section.

(5) Commiission to act if State will not act

If a State commission fails to act to carry out its
responsibility under this section in any proceeding
or other matter under this section, then the Com-
mission shall issue an order preempting the State
commission’s jurisdiction of that proceeding or
matter within 90 days after being notified (or tak-
ing notice) of such failure, and shall assume the
responsibility of the State commission under this
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section with respect to the proceeding or matter
and act for the State commission.

(6) Review of State commission actions

In a case in which a State fails to act as described
in paragraph (5), the proceeding by the Commis-
sion under such paragraph and any judicial review
of the Commission’s actions shall be the exclusive
remedies for a State commission’s failure to act. In
any case in which a State commission makes a
determination under this section, any party ag-
grieved by such determination may bring an action
in an appropriate Federal district court to deter-
mine whether the agreement or statement meets
the requirements of section 251 of this title and
this section.

(f) Statements of generally available terms
(1) In general

A Bell operating company may prepare and file
with a State commission a statement of the terms
and conditions that such company generally offers
within that State to comply with the requirements
of section 251 of this title and the regulations
thereunder and the standards applicable under
this section.

(2) State commission review

A State commission may not approve such
statement unless such statement complies with
subsection (d) of this section and section 251 of this
title and the regulations thereunder. Except as
provided in section 253 of this title, nothing in this
section shall prohibit a State commission from
establishing or enforcing other requirements of
State law in its review of such statement, including
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requiring compliance with intrastate telecommuni-
cations service quality standards or requirements.

(8) Schedule for review

The State commission to which a statement is
submitted shall, not later than 60 days after the
date of such submission —

(A) complete the review of such statement un-
der paragraph (2) (including any reconsideration
thereof), unless the submitting carrier agrees to
an extension of the period for such review; or

(B) permit such statement to take effect.
(4) Authority to continue review

Paragraph (3) shall not preclude the State com-
mission from continuing to review a statement that
has been permitted to take effect under subpara-
graph (B) of such paragraph or from approving or
disapproving such statement under paragraph (2).

(5) Duty to negotiate not affected

The submission or approval of a statement under
this subsection shall not relieve a Bell operating
company of its duty to negotiate the terms and
conditions of an agreement under section 251 of
this title.

(g) Consolidation of State proceedings

Where not inconsistent with the requirements of
this chapter, a State commission may, to the extent
practical, consolidate proceedings under sections
214(e), 251(f), 253 of this title, and this section in
order to reduce administrative burdens on telecom-
munications carriers, other parties to the proceed-
ings, and the State commission in carrying out its
responsibilities under this chapter.
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(h) Filing required

A State commission shall make a copy of each
agreement approved under subsection (e) of this sec-
tion and each statement approved under subsection
(f) of this section available for public inspection and
copying within 10 days after the agreement or state-
ment is approved. The State commission may charge
a reasonable and nondiscriminatory fee to the parties
to the agreement or to the party filing the statement
to cover the costs of approving and filing such agree-
ment or statement.

(i) Availability to other telecommunications
carriers

A local exchange carrier shall make available
any interconnection, service, or network element
provided under an agreement approved under this
section to which it is a party to any other requesting
telecommunications carrier upon the same terms and
conditions as those provided in the agreement.

(j) “Incumbent local exchange carrier” defined

For purposes of this section, the term “incumbent
local exchange carrier” has the meaning provided in
section 251(h) of this title.

Core Cross Exam Exh. 7



22a

4. 47 C.F.R.§51.5 provides in relevant part:
§ 51.5 Terms and definitions.

Terms used in this part have the following

meanings:
* %k %k %k %k

Interconnection. Interconnection is the linking of
two networks for the mutual exchange of traffic.
This term does not include the transport and termi-
nation of traffic.

* %k kK

Technically feasible. Interconnection, access to
unbundled network elements, collocation, and other
methods of achieving interconnection or access to
unbundled network elements at a point in the
network shall be deemed technically feasible absent
technical or operational concerns that prevent the
fulfillment of a request by a telecommunications car-
rier for such interconnection, access, or methods. A
determination of technical feasibility does not include
consideration of economic, accounting, billing, space,
or site concerns, except that space and site concerns
may be considered in circumstances where there is
no possibility of expanding the space available. The
fact that an incumbent LEC must modify its facilities
or equipment to respond to such request does not
determine whether satisfying such request is tech-
nically feasible. An incumbent LEC that claims that
it cannot satisfy such request because of adverse
network reliability impacts must prove to the state
commission by clear and convincing evidence that
such interconnection, access, or methods would result
in specific and significant adverse network reliability
impacts.

Kk k k%
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5. 47 C.F.R. § 51.305 provides:
§ 51.305 Interconnection.

(a) An incumbent LEC shall provide, for .the
facilities and equipment of any requesting
telecommunications carrier, interconnection with the
incumbent LEC’s network:

(1) For the transmission and routing of telephone
exchange traffic, exchange access traffic, or both;

(2) At any technically feasible point within the
incumbent LEC’s network including, at a minimurn:

(i) The line-side of a local switch;
(i) The trunk-side of a local switch;

(iii) The trunk interconnection points for a tandem
switch; :

(iv) Central office cross-connect points;

(v) Out-of-band signaling transfer points necessary
to exchange traffic at these points and access call-
related databases; and

(vi) The points of access to unbundled network
elements as described in§ 51.319;

(3) That is at a level of quality that is equal to that
which the incumbent LEC provides itself, a sub-
sidiary, an affiliate, or any other party. At a min-
imum, this requires an incumbent LEC to design
interconnection facilities to meet the same technical
criteria and service standards that are used within
the incumbent LEC’s network. This obligation is not
limited to a consideration of service quality as per-
ceived by end users, and includes, but is not limited
to, service quality as perceived by the requesting
telecommunications carrier; and
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(4) On terms and conditions that are just,
reasonable, and nondiscriminatory in accordance
with the terms and conditions of any agreement, the
requirements of sections 251 and 252 of the Act, and
the Commission’s rules including, but not limited to,
offering such terms and conditions equally to all
requesting telecommunications carriers, and offering
such terms and conditions that are no less favorable
than the terms and conditions upon which the
incumbent LEC provides such interconnection to
itself. This includes, but is not limited to, the time
within which the incumbent LEC provides such
interconnection.

(b) A carrier that requests interconnection solely
for the purpose of originating or terminating its
interexchange traffic on an incumbent LEC’s net-
work and not for the purpose of providing to others
telephone exchange service, exchange access service,
or both, is not entitled to receive interconnection
pursuant to section 251(c)(2) of the Act.

(c) Previous successful interconnection at a par-
ticular point in a network, using particular facilities,
constitutes substantial evidence that interconnection
is technically feasible at that peint, or at sub-
stantially similar points, in networks employing sub-
stantially similar facilities. Adherence to the same
interface or protocol standards shall constitute
evidence of the substantial similarity of network
facilities.

(d) Previous successful interconnection at a par-
ticular point in a network at a particular level of
quality constitutes substantial evidence that inter-
connection is technically feasible at that point, or at
substantially similar points, at that level of quality.
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(e) An incumbent LEC that denies a request for
interconnection at a particular point must prove to
the state commission that interconnection at that
point is not technically feasible.

() If technically feasible, an incumbent LEC shall
provide two-way trunking upon request.

(g) An incumbent LEC shall provide to a requesting
telecommunications carrier technical information
about the incumbent LEC’s network facilities suffi-
cient to allow the requesting carrier to achieve inter-
connection consistent with the requirements of this
section.

6. 47 C.F.R. §51.315(d) (1997) provided:

§ 51.315 Combination of unbundled network
elements.

E I S A

(d) Upon request, an incumbent LEC shall perform
the functions necessary to combine unbundled
network elements with elements possessed by the
requesting telecommunications carrier in any tech-
nically feasible manner.

E I
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7. 47 C.F.R. § 51.319(e) provides:
§ 51.319 Specific unbundling requirements.

* Kk K k%

(e) Dedicated transport. An incumbent LEC shall
provide a requesting telecommunications carrier
with nondiscriminatory access to dedicated transport
on an unbundled basis, in accordance with section
251(c)(3) of the Act and this part, as set forth in para-
graphs (e) through (e)(4) of this section. A “route” is
a transmission path between one of an incumbent
LEC’s wire centers or switches and another of the
incumbent LEC’s wire centers or switches. A route
between two points (e.g., wire center or switch “A”
and wire center or switch “Z”) may pass through one
or more intermediate wire centers or switches (e.g.,
wire center or switch “X”). Transmission paths be-
tween identical end points (e.g., wire center or switch
“A” and wire center or switch “Z”) are the same
“route,” irrespective of whether they pass through
the same intermediate wire centers or switches, if
any.

(1) Definition. For purposes of this section, dedi-
cated transport includes incumbent LEC transmis-
sion facilities between wire centers or switches
owned by incumbent LECs, or between wire centers
or switches owned by incumbent LECs and switches
owned by requesting telecommunications carriers,
including, but not limited to, DS1-, DS3-, and OCn-
capacity level services, as well as dark fiber, dedi-
cated to a particular customer or carrier.

(2) Availability. (i) Entrance facilities. An incum-

bent LEC is not obligated to provide a requesting
carrier with unbundled access to dedicated transport
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that does not connect a pair of incumbent LEC wire
centers.

(ii) Dedicated DS1 transport. Dedicated DS1 trans-
port shall be made available to requesting carriers on
an unbundled basis as set forth below. Dedicated
DS1 transport consists of incumbent LEC interoffice
transmission facilities that have a total digital signal
speed of 1.544 megabytes per second and are dedi-
cated to a particular customer or carrier.

(A) General availability of DSI transport. Incum-
bent LECs shall unbundle DS1 transport between
any pair of incumbent LEC wire centers except
where, through application of tier classifications
described in paragraph (e)(8) of this section, both
wire centers defining the route are Tier 1 wire
centers. As such, an incumbent LEC must unbundle
DS1 transport if a wire center at either end of a
requested route is not a Tier 1 wire center, or if
neither is a Tier 1 wire center.

(B) Cap on unbundled DS1 transport circuits. A
requesting telecommunications carrier may obtain a
maximum of ten unbundled DS1 dedicated transport
circuits on each route where DS1 dedicated transport
is available on an unbundled basis.

(C) Transition period for DS1 transport circuits.
For a 12-month period beginning on the effective
date of the Triennial Review Remand Order, any
DS1 dedicated transport UNE that a competitive
LEC leases from the incumbent LEC as of that date,
but which the incumbent LEC is not obligated to
unbundle pursuant to paragraphs (e)}(2)(ii)}(A) or
(e)(2)(i1)(B) of this section, shall be available for lease
from the incumbent LEC at a rate equal to the high-
er of 115 percent of the rate the requesting carrier
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paid for the dedicated transport element on June 15,
2004, or, 115 percent of the rate the state commission
has established or establishes, if any, between June
16, 2004, and the effective date of the Triennial
Review Remand Order, for that dedicated transport
element. Where incumbent LECs are not required
to provide unbundled DS1 transport pursuant to
paragraphs (e)(2)(ii)(A) or (e)(2)(i1)(B) of this section,
requesting carriers may not obtain new DS1 trans-
port as unbundled network elements.

(i) Dedicated DS3 transport. Dedicated DS3
transport shall be made available to requesting
carriers on an unbundled basis as set forth below.
Dedicated DS3 transport consists of incumbent LEC
interoffice transmission facilities that have a total
digital signal speed of 44.736 megabytes per second
and are dedicated to a particular customer or carrier.

(A) General availability of DS3 transport. Incum-
bent LECs shall unbundle DS3 transport between
any pair of incumbent LEC wire centers except
where, through application of tier classifications
described in paragraph (e)(3) of this section, both
wire centers defining the route are either Tier 1 or
Tier 2 wire centers. As such, an incumbent LEC
must unbundle DS3 transport if a wire center on
either end of a requested route is a Tier 3 wire
center.

(B) Cap on unbundled DS3 transport circuits. A
requesting telecommunications carrier may obtain a
maximum of 12 unbundled DS3 dedicated transport
circuits on each route where DS3 dedicated transport
is available on an unbundled basis.

(C) Transition period for DS3 transport circuits.
For a 12-month period beginning on the effective
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date of the Triennial Review Remand Order, any
DS3 dedicated transport UNE that a competitive
LEC leases from the incumbent LEC as of that date,
but which the incumbent LEC is not obligated to
unbundle pursuant to paragraphs (e)(2)(iii)(A) or
(€)(2)(iii)(B) of this section, shall be available for
lease from the incumbent LEC at a rate equal to the
higher of 115 percent of the rate the requesting
carrier paid for the dedicated transport element on
June 15, 2004, or, 115 percent of the rate the state
commission has established or establishes, if any,
between June 16, 2004, and the effective date of the
Triennial Review Remand Order, for that dedicated
transport element. Where incumbent LECs are not
required to provide unbundled DS3 transport pursu-
ant to paragraphs (e)(2)(iii)(A) or (e)(2)(iii)(B) of this
section, requesting carriers may not obtain new DS3
transport as unbundled network elements.

(iv) Dark fiber transport. Dedicated dark fiber
transport shall be made available to requesting
carriers on an unbundled basis as set forth below.
Dark fiber transport consists of unactivated optical
interoffice transmission facilities.

(A) General availability of dark fiber transport.
Incumbent LECs shall unbundle dark fiber transport
between any pair of incumbent LEC wire centers
except where, though application of tier classifica-
tions described in paragraph (e)(3) of this section,
both wire centers defining the route are either Tier 1
or Tier 2 wire centers. As such, an incumbent LEC
must unbundle dark fiber transport if a wire center
on either end of a requested route is a Tier 3 wire
center.

- (B) Transition period for dark fiber transport
circuits. For an .18-month period beginning on the
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effective date of the Triennial Review Remand Order,
any dark fiber dedicated transport UNE that a
competitive LEC leases from the incumbent LEC
as of that date, but which the incumbent LEC is
not obligated to unbundle pursuant to paragraphs
(e)(2)(iv)(A) or (e)(2)(iv)(B) of this section, shall be
available for lease from the incumbent LEC at a rate
equal to the higher of 115 percent of the rate the
requesting carrier paid for the dedicated transport
element on June 15, 2004, or, 115 percent of the rate
the state commission has established or establishes,
if any, between June 16, 2004, and the effective date
of the Triennial Review Remand Order, for that dedi-
cated transport element. Where incumbent LECs
are not required to provide unbundled dark fiber
transport pursuant to paragraphs (e)(2)iv)(A) or
(e)(2)(iv)(B) of this section, requesting carriers may
not obtain new dark fiber transport as unbundled
network elements.

(8) Wire center tier structure. For purposes of this
section, incumbent LEC wire centers shall be clas-
sified into three tiers, defined as follows:

(i) Tier 1 wire centers are those incumbent LEC
wire centers that contain at least four fiber-based
collocators, at least 38,000 business lines, or both.
Tier 1 wire centers also are those incumbent LEC
tandem switching locations that have no line-side
switching facilities, but nevertheless serve as a point
of traffic aggregation accessible by competitive LECs.
Once a wire center is determined to be a Tier 1 wire
center, that wire center is not subject to later re-
classification as a Tier 2 or Tier 3 wire center.

(ii) Tier 2 wire centers are those incumbent LEC
wire centers that are not Tier 1 wire centers, but
contain at least 3 fiber-based collocators, at least
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24,000 business lines, or both. Once a wire center
is determined to be a Tier 2 wire center, that wire
center is not subject to later reclassification as a Tier
3 wire center.

(iii) Tier 3 wire centers are those incumbent LEC
wire centers that do not meet the criteria for Tier 1
or Tier 2 wire centers.

(4) Routine network modifications. (i) An incum-
bent LEC shall make all routine network modifica-
tions to unbundled dedicated transport facilities used
by requesting telecommunications carriers where the
requested dedicated transport facilities have already
been constructed. An incumbent LEC shall perform
all routine network modifications to unbundled
dedicated transport facilities in a nondiscriminatory
fashion, without regard to whether the facility being
accessed was constructed on behalf, or in accordance
with the specifications, of any carrier.

(i) A routine network modification is an activity
that the incumbent LEC regularly undertakes for
its own customers. Routine network modifications
include, but are not limited to, rearranging or
splicing of cable; adding an equipment case; adding
a doubler or repeater; installing a repeater shelf;
and deploying a new multiplexer or reconfiguring
an existing multiplexer. They also include activities
needed to enable a requesting telecommunications
carrier to light a dark fiber transport facility.
Routine network modifications may entail activities
such as accessing manholes, deploying bucket trucks
to reach aerial cable, and installing equipment cas-
ings. Routine network modifications do not include
the installation of new aerial or buried cable for a
requesting telecommunications carrier.

* k% kK
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8. 47 C.F.R. § 51.321 provides:

§ 51.321 Methods of obtaining interconnection
and access to unbundled elements
under section 251 of the Act.

(a) Except as provided in paragraph (e) of this
section, an incumbent LEC shall provide, on terms
and conditions that are just, reasonable, and non-
discriminatory in accordance with the requirements
of this part, any technically feasible method of ob-
taining interconnection or access to unbundled net-
work elements at a particular point upon a request
by a telecommunications carrier. '

(b) Technically feasible methods of obtaining inter-
connection or access to unbundled network elements
include, but are not limited to:

(1) Physical collocation and virtual collocation at
the premises of an incumbent LEC; and

(2) Meet point interconnection arrangements.

(c) A previously successful method of obtaining
interconnection or access to unbundled network
elements at a particular premises or point on any
incumbent LEC’s network is substantial evidence
that such method is technically feasible in the case
of substantially similar network premises or points.
A requesting telecommunications carrier seeking a
particular collocation arrangement, either physical
or virtual, is entitled to a presumption that such
arrangement is technically feasible if any LEC has
deployed such collocation arrangement in any incum-
bent LEC premises. '

(d) An incumbent LEC that denies a request for a
particular method of obtaining interconnection or
access to unbundled network elements on the incum-
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bent LEC’s network must prove to the state commis-
sion that the requested method of obtaining inter-
connection or access to unbundled network elements
at that point is not technically feasible.

(e) An incumbent LEC shall not be required to pro-
vide for physical collocation of equipment necessary
for interconnection or access to unbundled network
elements at the incumbent LECs premises if it
demonstrates to the state commission that physical
collocation is not practical for technical reasons or
because of space limitations. In such cases, the
incumbent LEC shall be required to provide virtual
collocation, except at points where the incumbent
LEC proves to the state commission that virtual col-
location is not technically feasible. If virtual colloca-
tion is not technically feasible, the incumbent LEC
shall provide other methods of interconnection and
access to unbundled network elements to the extent
technically feasible.

(f) An incumbent LEC shall submit to the state
commission, subject to any protective order as the
state commission may deem necessary, detailed floor
plans or diagrams of any premises where the incum-
bent LEC claims that physical collocation is not prac-
tical because of space limitations. These floor plans
or diagrams must show what space, if any, the
incumbent LEC or any of its affiliates has reserved
for future use,.and must describe in detail the specif-
ic future uses for which the space has been reserved
and the length of time for each reservation. An
incumbent LEC that contends space for physical
collocation is not available in an incumbent LEC
premises must also allow the requesting carrier to
tour the entire premises in question, not only the
area in which space was denied, without charge,

Core Cross Exam Exh. 7



34a

within ten days of the receipt of the incumbent’s
denial of space. An incumbent LEC must allow a
requesting telecommunications carrier reasonable
access to its selected collocation space during con-
struction.

(g) An incumbent LEC that is classified as a Class
A company under § 32.11 of this chapter and that is
not a National Exchange Carrier Association inter-
state tariff participant as provided in part 69, sub-
part G, shall continue to provide expanded inter-
connection service pursuant to interstate tariff in
accordance with §§ 64.1401, 64.1402, 69.121 of this
chapter, and the Commission’s other requirements.

(h) Upon request, an incumbent LEC must submit
to the requesting carrier within ten days of the
submission of the request a report describing in
detail the space that is available for collocation in a
particular incumbent LEC premises. This report
must specify the amount of collocation space avail-
able at each requested premises, the number of
collocators, and any modifications in the use of the
space since the last report. This report must also
include measures that the incumbent LEC is taking
to make additional space available for collocation.
The incumbent LEC must maintain a publicly avail-
able document, posted for viewing on the incumbent
LEC’s publicly available Internet site, indicating
all premises that are full, and must update such a
document within ten days of the date at which a
premises runs out of physical collocation space.

(i) An incumbent LEC must, upon request, remove
obsolete unused equipment from their premises to
increase the amount of space available for colloca-
tion. ‘
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9. 47 C.F.R. § 51.701 provides:

§51.701 Scope of transport and termination
pricing rules.

(a) The provisions of this subpart apply to recip-
rocal compensation for transport and termination of
telecommunications traffic between LECs and other
telecommunications carriers.

(b) Telecommunications traffic. For purposes of
this subpart, telecommunications traffic means:

(1) Telecommunications traffic exchanged between
a LEC and a telecommunications carrier other than a
CMRS provider, except for telecommunications traf-
fic that is interstate or intrastate exchange access,
information access, or exchange services for such
access (see FCC 01-131, paragraphs 34, 36, 39, 42-
43); or

(2) Telecommunications traffic exchanged between
a LEC and a CMRS provider that, at the beginning of
the call, originates and terminates within the same
Major Trading Area, as defined in § 24.202(a) of this
chapter.

(c) Transport. For purposes of this subpart, trans-
port is the transmission and any necessary tandem
switching of telecommunications traffic subject to
section 251(b)(5) of the Act from the interconnection
point between the two carriers to the terminating
carrier's end office switch that directly serves the
called party, or equivalent facility provided by a
carrier other than an incumbent LEC.

'(d) Termination. For purposes of this subpart,
termination is the switching of telecommunications
traffic at the terminating carrier's end office switch,
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or equivalent facility, and delivery of such traffic to
the called party’s premises.

(e) Reciprocal compensation. For purposes of this
subpart, a reciprocal compensation arrangement
between two carriers is one in which each of the two
carriers receives compensation from the other carrier
for the transport and termination on each carrier’s
network facilities of telecommunications traffic that
originates on the network facilities of the other car-
rier.

10. 47 C.F.R. pt. 36, App. A, provides in relevant
part:

APPENDIX TO PART 36 — GLOSSARY

E S S

Central Office

A switching unit, in a telephone system which
provides service to the general public, having the
necessary equipment and operations arrangements
for terminating and interconnecting subscriber lines
and trunks or trunks only. There may be more than
one central office in a building.

% k k kK

Trunks

Circuit between switchboards or other switching
equipment, as distinguished from circuits which
extend between central office switching equipment
and information origination/termination equipment.
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