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I.
HISTORY OF THE PROCEEDING
On August 14, 2009, West Penn Power Company d/b/a Allegheny Power (“West Penn” or “the Company”) filed its Smart Meter Procurement and Installation Plan (“SMIP” or “Smart Meter Plan”) pursuant to Section 2807(f) of the Public Utility Code, 66 Pa. C.S. §2807(f), and the Smart Meter Implementation Order (“Implementation Order”) entered by the Pennsylvania Public Utility Commission (“Commission”) on June 24, 2009 at Docket No. M-2009-2092655.  


The Commission’s Office of Trial Staff (“OTS”) filed its Notice of Appearance on August 20, 2009.  OTS subsequently filed Comments of the Office of Trial Staff on September 25, 2009.  On September 1, 2009, the Office of Consumer Advocate (“OCA”) filed its Notice of Intervention and Public Statement in this matter.  The OCA subsequently filed Comments of the Office of Consumer Advocate on September 25, 2009.  The West Penn Power Industrial Intervenors (“WPPII”) filed a Petition to Intervene dated September 16, 2009 that was granted.  The Pennsylvania Department of Environmental Protection (“DEP”) filed a Petition to Intervene dated September 18, 2009 that was granted.  The Office of Small Business Advocate (“OSBA”) filed a Notice of Intervention and Comments and a Public Statement on September 25, 2009.  Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. (collectively, “Constellation”) filed a Petition to Intervene on September 25, 2009 that was granted.  Citizen Power, Inc. (“Citizen Power”) filed a Petition to Intervene on September 25, 2009.
  The Pennsylvania Association of Community Organizations for Reform Now (“ACORN”) filed a Petition to Intervene and Comments on September 25, 2009.


On May 6, 2010, the undersigned ALJ issued an Initial Decision.  On July 21, 2010, the Commission entered an Opinion and Order concerning a Petition to Stay the Exceptions Period.  On October 19, 2010, the Company filed a Joint Petition for Settlement.  The parties to the settlement were West Penn and the OCA.  Answers to the Joint Petition were filed.

On November 1, 2010, Pennsylvania Communities Organizing for Change d/b/a Action United, Inc. (“PCOC”) filed a Petition to Intervene, or, in the Alternative to Submit Comments.  



On December 8, 2010, the Commission’s Secretary issued a letter referring this matter to the Office of Administrative Law Judge for further proceedings “to ensure that (1) the impact of the proposed merger on the Plan is fully considered, and (2) the proposed Settlement has adequate support in the record.” 



On February 2, 2011, the undersigned ALJ directed the parties to confer informally to discuss this case for the purpose of preparing a single status report to be filed with the Commission’s Secretary’s Bureau by Friday, February 11, 2011.  On February 11, 2011, counsel for West Penn filed a Status Report on Outstanding Issues.  Counsel represented that an agreement in principle had been reached wherein all parties either support or do not object to a new settlement that amends the initial Joint Petition for Settlement filed on October 21, 2010.  



On February 17, 2011, a Notice scheduling a Further Conference for Thursday, March 10, 2011 was sent to the parties.  



On March 9, 2011, counsel for West Penn filed and served the following documents after requesting permission from the undersigned ALJ to do so:

1.
The testimony of John C. Ahr, WPPC Statement No. 1-S; and Raymond E. Valdes, WPPC Statement No. 2-S;

2. Joint Stipulation of Position between the Company and the Office of Small Business Advocate (“Stipulation”);

3.
An Amended Joint Petition for Settlement of All Issues submitted on behalf of the Company, the Commission’s Office of Trial Staff (“OTS”) and the OCA (“Amended Settlement”), together with Statements in Support.



The Further Conference was held as scheduled.  At the conference, West Penn orally petitioned to withdraw the Joint Petition for Settlement filed on October 21, 2010 in lieu of the fact that an Amended Settlement was filed March 9, 2011.  No parties objected to the request and the request to withdraw the Joint Petition for Settlement was granted.  



On March 10, 2011, both WPPII and PCOC filed and served letters indicating no opposition to the Amended Joint Petition for Settlement filed on March 9, 2011.  


As a result of the withdrawal of the October 21, 2010 Joint Petition for Settlement, the Petition to Withdraw Answer in Opposition to Joint Petition for Settlement filed by the WPPII was denied in the Order Reopening the Hearing Record (“Reopening Order”) issued on March 11, 2011.     



On March 11, 2011, West Penn filed a Motion to Admit Written Testimony in Support of Settlement.  On March 17, 2011, an Order Granting West Penn Power Company’s Motion to Admit Written Testimony in Support of Settlement was issued.  On April 1, 2011, an Order Reclosing the Hearing Record was issued.  
II.
DESCRIPTION AND TERMS OF SETTLEMENT


The Amended Joint Petition for Settlement of all Issues (“Amended Settlement”) consists of a 16-page settlement document executed by representatives for West Penn, the OCA and the OTS, plus Appendices A and B.  In addition, the following three attachments were filed with the Amended Settlement:  West Penn Power Company Statement in Support of Settlement, Office of Consumer Advocate Statement in Support of Settlement and Office of Trial Staff Statement in Support of Settlement.       


In the Amended Settlement, West Penn agrees that it will decelerate the deployment of smart meters from the schedule originally proposed by West Penn or the modified West Penn Plan approved by the undersigned ALJ in the Initial Decision issued in this proceeding on May 6, 2010.  Consistent with this Amended Settlement, the Company proposes, among other matters, to utilize some or all of the 30-month grace period authorized by the Commission to reevaluate its back-office systems, system-wide network development and installation plan and perform any needed redesign based on that reevaluation.
  Following its reevaluation effort, the Company proposes to file a revised Smart Meter Procurement and Installation Plan (“Revised SMIP”) with the Commission reflecting those efforts, as well as the Company’s full-scale deployment plans.  The Company currently anticipates filing the Revised SMIP no sooner than June 2012.  However, the Company may file its Revised SMIP prior to June of 2012, provided that the analyses described in paragraph 16 of the Amended Settlement are completed and presented as a part of that filing.  The Revised SMIP will contain an updated Business Case that presents a cost/benefit analysis in support of the full smart meter deployment schedule.  In addition to any other deployment schedule the Company may submit, the Revised SMIP shall include a cost/benefit analysis for deployment of smart meters to at least 90% of the Company’s customers no later than December 31, 2018.  Nothing in this Amended Settlement is intended to preclude any party from raising issues regarding the Revised SMIP, including such issues as the pace of deployment, the cost-effectiveness of the Revised SMIP or the prudence or reasonableness of costs incurred under the Revised SMIP, except for those issues specifically identified in this Amended Settlement.  The Joint Petitioners believe that adopting a less rapid smart meter deployment schedule together with the Amended Energy Efficiency and Conservation / Demand response Plan “EE&C/DR Plan” filed on September 10, 2010 will allow West Penn and its Pennsylvania customers to avoid certain near term expenditures, as well as provide time for analysis of whether a less costly smart meter deployment can be designed.  Amended Settlement, pp. 5-6, ¶15.  



Although West Penn does not acknowledge that Act 129 requires cost/benefit analyses to be performed, the Amended Settlement sets for the cost and benefit analyses West Penn must complete.  It does not preclude the preparation of other cost/benefit analyses.  During the grace period referred to in the preceding paragraph, the Amended Settlement requires West Penn to complete at least the following analyses of the costs and benefits of smart meter deployment that will be included in its Revised SMIP:
1.
develop a benchmark comparison of the costs of its proposed network development and installation plan to those approved for several comparable companies;


2.
conduct an updated and full analysis, similar to the analysis described in Appendix B  hereto,
 of savings in distribution service capital and operating costs;


3.
estimate improvements in distribution system reliability in terms of costs savings, such as increased efficiency in responding to outages; 


4.
estimate savings in supply costs, including capacity and energy costs, not limited to those programs that are part of the amended Energy Efficiency and Conservation/Demand Response (“EE&C/DR”) Plan;


5.
estimate the likely participation and electricity usage reductions of customers in response to the programs and rate offerings enabled by smart meters (not limited to those programs that are part of the EE&C/DR Plan);

6. evaluate the merits of deploying in home 

devices (“IHDs”), in conjunction with the deployment of
smart meters.
Amended Settlement, pp. 6-7, ¶16 a-f.


In support of the amended EE&C/DR Plan and the above-referenced analyses, the Company estimates that it can deploy approximately 25,000 smart meters to support customer requests and the amended EE&C/DR Plan offerings between 2010 and 2013, provided, however, that such installations will be in response to customer requests, such that the actual number of meters installed during this timeframe may vary from the Company’s current estimate.  The Company agrees to promote and encourage customer requests for smart meters in order to achieve the deployment of the estimated 25,000 meters, and agrees to submit to interested 
parties, as part of its reports regarding the status of its EE&C/DR Plan and programs, information on progress toward the achievement of that goal.  In the Amended Settlement, the signatory parties represent that deployment and support of the estimated 25,000 meters will not require that the Company replace its existing Customer Information System (“CIS”).  However, within the costs associated with activities defined as Phase 3 in the accompanying Appendix A attached to the Amended Settlement, the Company agrees to implement a new meter data management system and make certain other modifications to its existing infrastructure that are necessary to the deployment and support of these customer requests and the EE&C/DR Plan offerings.  Amended Settlement, pp. 7-8, ¶17.


With respect to IHDs, the Amended Settlement provides that West Penn will not deploy IHDs to customers in support of the EE&C/DR Plan.  Amended Settlement, p. 8, ¶18.  



The Joint Petitioners recognize that the Company made expenditures between 2009 and 2010 in support of the development of a smart meter deployment plan.  These costs are related to activities defined as Phase 1 and 2 activities in Appendix A, which is attached and made a part of the Amended Settlement.  According to the Amended Settlement, the Company has expended approximately $45.1 million, of which the Joint Petitioners agree that $40 million can be recovered in the smart meter surcharge.  Consistent with the Joint Stipulation of Position between the Company and the Office of Small Business Advocate which was admitted into evidence, no party to this proceeding other than OSBA may challenge the recoverability of the $40 million of Phase 1 and 2 costs in a future proceeding.   The Joint Petitioners propose that the $40 million be recovered via a levelized surcharge over a 5.5-year period beginning with the smart meter surcharge start date.  The levelized surcharge will not include interest on over-collections or under-collections.  In order to allow for full recovery of the costs associated with the deployment of its Smart Meter Plan, the Amended Settlement provides that West Penn may include $5.712 million in interest charges.  The Joint Petitioners agreed that, as a result of the unintended delay in the recovery of expended funds, recovery of the costs reflecting the interval between when Phase 1 and 2 costs were incurred and when the timely recovery of those costs are presumed to occur is appropriate.  The Amended Settlement further provides that such interest charges will be amortized for recovery over a 5.5-year period coincident with the recovery of the 
$40 million of Phase 1 and 2 costs.  According to the Joint Petitioners, the additional $5.1 million represents certain costs related to the CIS system that the Joint Petitioners dispute should be recovered through the smart meter surcharge.  The Amended Settlement provides that the Company may file for recovery of these disputed amounts in its next distribution base rate case and/or as part of the smart meter surcharge in connection with its Revised SMIP filing.  See Amended Settlement, pp. 5-6, ¶15.  The parties reserve all rights to continue to dispute the reasonableness of recovery of the $5.1 million in disputed charges and to oppose any recovery of these costs.  Amended Settlement, pp. 8-9, ¶19.  


The Joint Petitioners agree that reasonable and prudent costs associated with the activities defined in Appendix A as Phase 3 (EE&C/DR enablement), estimated to be $26.7 million, the activities defined in Appendix A as Phase 4 (Regulatory), estimated to be $250,000, and an additional $1 million for additional Phase 2 design expenses can be included in the smart meter surcharge.  Joint Petitioners further agree that collection of the operation and maintenance (O&M) expenses of these phases, estimated to total $11 million, will occur in the year the O&M expense is projected to be incurred.  Also, the capital costs of these phases are estimated to total $16.9 million and are proposed to be collected through an annualized rate based upon the following:  an annual revenue requirement that includes the effect of the book life depreciation described in paragraph 24 of the Amended Settlement; the return on equity described in paragraph 25 of the Amended Settlement; accumulated deferred income taxes; the Company’s capital structure; and Allowance for Funds Used During Construction (“AFUDC”) that will accrue during the period between the Company’s incurrence of the capital costs and the capital in-service date.  The Joint Petitioners propose that the smart meter surcharge be reconciled through annual true up filings in which projected costs for the next year, and reconciliations of past cost projections, are submitted to the Commission for review of reasonableness and prudence.  Joint Petitioners agree that reconciliation of the $40 million of Phase 1 and 2 costs will result in an adjustment (positive or negative as the case may be) to the deferral balance, with the deferral levelized over the remainder of the 5.5-year levelization period.  Reconciliation of capital costs and all other O&M costs are proposed to be collected in the smart meter surcharge for the upcoming year.  As such, the levelized smart meter surcharge will be updated through annual filings, and ultimately will include costs approved by the 
Commission for Phase 5, which will be described in detail in the Revised SMIP regulatory filing completed in Phase 4.  Based on the above-described cost collection agreement among the Joint Petitioners, the following smart meter surcharges will result for Phases 1 through 4 actual and estimated expenditures (assuming a smart meter surcharge start date of April 2011 and excluding the effect of annual reconciliation filings on the smart meter surcharge):

[image: image1.emf]Tariff Classification 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Sch 10 0.00193 $       0.00195 $       0.00197 $       0.00142 $       0.00138 $       0.00101 $       0.00016 $       0.00015 $       0.00014 $       0.00013 $      

Schs 20, 22, 23 & 24 1.93 $             2.13 $             2.12 $             1.58 $             1.53 $             1.17 $             0.35 $             0.32 $             0.29 $             0.27 $            

Schs 30, 40, 41, 44, 46, 86 & Tariff 37 2.20 $             2.66 $             2.63 $             2.05 $             1.96 $             1.55 $             0.70 $             0.64 $             0.59 $             0.54 $            

Street Lighting n/a n/a n/a n/a n/a n/a n/a n/a n/a n/a

SMT Surcharge ($/kWh residential; $/month non-residential)


For a typical West Penn residential customer using 1,000 kwh per month, the monthly charge would be $1.93 during 2011.  Amended Settlement, pp. 9-10, ¶20.



Joint Petitioners agree that the Company may seek recovery of the costs of its full deployment plan, including costs associated with the analyses required by paragraphs 15 and 16 of this Amended Settlement, as part of the Revised SMIP filing.  All parties reserve their rights to make any and all arguments regarding this claim.  Amended Settlement, p. 10, ¶21.      



Any additional funds that the Company expends between the filing of this Amended Settlement and the time that it files its Revised SMIP for a new CIS may not be included in the smart meter surcharge at this time.  However, the Company may propose recovery of costs for a new CIS in a distribution base rate case and/or as part of its Revised SMIP.  All parties reserve all rights to oppose any such claims.  Joint Petitioners agree that costs incurred as part of the modifications to existing infrastructure to support the estimated 25,000 smart meter deployment, as described in paragraph 17 of the Amended Settlement, are permitted to be recovered through the smart meter surcharge.  Amended Settlement, pp. 10-11, ¶22.    


The cost allocation underlying the surcharge rates in paragraph 20 of the Amended Settlement reflects the Company’s proposal in this proceeding.  Costs specific to each customer class were allocated directly to that class and general costs were allocated based on the number of customer connections.  For metering costs, the cost allocation reflects:  (a) 100% single-phase metering costs for Tariff No. 39 Schedule 10; (b) a customer class representative blending of single-phase metering and poly-phase metering costs for Tariff No. 39 Schedules 20, 22, 23 and 24; and (c) 100% poly-phase metering costs for Tariff No. 39 Schedules 30, 40, 41, 44, 46, 86 and Tariff No. 37.  The Amended Settlement provides that the smart meter surcharge will be a single, non-tiered, non-volumetric surcharge for all nonresidential customers served under Tariff No. 39 Schedules 20, 22, 23 and 24, that is, separate and distinct from a single, non‑tiered, non-volumetric surcharge for all nonresidential customers served under Tariff No. 39 Schedules 30, 40, 41, 44, 46, 86 and Tariff No. 37.  For residential customers served on Tariff No. 39, Schedule 10, the surcharge will be on a cents per kilowatt-hour basis under the terms of the Amended Settlement.  Amended Settlement, p. 11, ¶23.  



The depreciation book lives to be used in the calculation of the smart meter surcharge revenue requirement for the following capital asset types, agreed to by the Joint Petitioners, are as follows:


1.
Smart Meters


15 years


2.
Hardware


5 years


3.
Software (non-CIS)

10 years


4.
Software (CIS)

10 years


5.
In-Home Devices

TBD 

(if deployed beyond EE&C/DR)

  Amended Settlement, p. 11, ¶24.


The Joint Petitioners agreed that a return on equity of 10% shall be used in the calculation of the smart meter surcharge revenue requirement until such time as West Penn is authorized to implement a new return on equity as part of a distribution base rate case or a different return on equity is authorized as part of the Revised SMIP proceeding.  See Amended Settlement, pp. 5-6, ¶15; Amended Settlement, pp. 11-12, ¶25.



During the grace period, the Company agrees to collect and provide non-confidential data to interested parties on its low income and vulnerable customers, including elderly head of households and households that have been identified as having a disabled person who requires electricity as a medical necessity, including but not limited to, households where medical certifications have been obtained under Sections 56.111-56.131 of the Commission’s 
regulations.  Joint Petitioners further agree that such data shall include customers’ load shapes and usage characteristics, to the extent that such customers are identified.  According to the Amended Settlement, the Company’s assessment should include a granular analysis of the load shapes and usage characteristics of a sample of customers, to the extent that there is sufficient data to perform a granular analysis.  Amended Settlement, p. 12, ¶26.  


The Company agrees to review the data collected on low income and vulnerable customers with the interested parties during the grace period to examine the potential programs for low income and vulnerable customers intended to enable them to benefit from smart meter technology.  Amended Settlement, p. 12, ¶27.



The Company reaffirms its commitment that it will not use the remote disconnect feature of its smart meter system for involuntary termination.  If the Company proposes as part of its Revised SMIP to use the remote disconnect feature for involuntary termination, prior to doing so, Joint Petitioners agree that the Company will work with the parties to address compliance with Chapter 14 and Chapter 56 of the Public Utility Code, 66 Pa. C.S. § 101 et seq. and to address the issues presented by use of the technology for remote disconnection.   As part of the collaboration, the Company will consider and discuss with the interested parties the use of a pilot program to identify the issues and policy implications from the use of the remote disconnect feature for involuntary termination.  The Company also agrees to meet with the interested parties to share and review the results of any pilot program that may be conducted.  Amended Settlement, pp. 12-13, ¶28.



The Joint Petitioners agree that the Company will provide periodic briefings to keep interested stakeholders informed and will collaborate with the interested stakeholders to receive input on the development of the Revised SMIP.  Briefings and meetings will occur at least semi-annually until the Revised SMIP regulatory filing is made.  Amended Settlement, p. 13, ¶29.  



The Joint Petitioners agree that, notwithstanding any other terms of the Amended Settlement, in the event that Company monitoring of the EE&C/DR Plan approved by the Commission indicates that sufficient progress toward achievement of Act 129 energy and demand target reductions is not being achieved, the Company may propose amendments to the EE&C/DR Plan and/or SMIP, including the costs of these plans, that will allow the targets to be met.  All parties reserve their rights in any proceeding that considers any proposed amendments.  Amended Settlement, p. 13, ¶30. 


The OCA agrees to withdraw its appeal of the Company’s EE&C/DR Plan before Commonwealth Court at Docket No. 28 C.D. 2010 upon a Final Commission Order approving this Amended Settlement.  Amended Settlement, p. 13, ¶31. 



The Company’s initial EE&C/DR Plan approved by the Commission by Order entered October 23, 2009 was premised on the Company deploying a large number of smart meters by 2012.  The Amended Settlement decelerates deployment of smart meters.  The Company filed an amended EE&C/DR Plan on September 10, 2010 at Docket No. M-2009-2093218 that amends plan programs to account for a reduced number of smart meters being available.  That proceeding was concluded by final Commission Order adopted and entered January 13, 2011.  Amended Settlement, p. 13, ¶32.



The Amended Settlement provides that the Company’s Revised SMIP will continue to comply with the Commission’s Smart Meter capability requirements.  The Amended Settlement further provides that the Company intends to provide customer and third-party access to meter data.  The Company agrees to follow the Commission standards and protocols for access to meter data that will prevent unauthorized access, protect the security of the Company’s system, and protect customer privacy.  Amended Settlement, pp. 13-14, ¶33.



The Joint Petitioners have submitted, along with the Amended Settlement, Statements in Support setting forth the basis upon which each signatory party believes the Amended Settlement is lawful, supported by the record, fair, just and reasonable and therefore in the public interest.  According to the Joint Petitioners, all parties to this proceeding either support the Amended Settlement or do not object to its approval by the Commission.  Amended Settlement, p. 14, ¶35 and p. 16, ¶44. 


The Joint Petitioners set forth a list of Conditions of Settlement on pages 14-16, ¶36 through and including ¶42 of the Amended Settlement.  Joint Petitioners condition their support of the Amended Settlement upon the Commission’s approval of the terms and conditions of the Amended Settlement without modification.  Amended Settlement, p. 14, ¶36.



West Penn and the OSBA entered into a Stipulation wherein OSBA stated it does not oppose the Amended Settlement based upon the following provisions jointly agreed to by both West Penn and the OSBA:
1.
That an adjudication of the accuracy of the SMIP
surcharge proposed by the Amended Settlement will be made in the next SMIP surcharge reconciliation proceeding;  

2.
That the estimated SMIP Phase 3 costs related to the
deployment of approximately 25,000 smart meters shall be recoverable in the SMIP surcharge, subject to the opportunity of OSBA to challenge the reasonableness of these costs in the annual reconciliation process after these costs have been initially collected from customers;
3.
That OSBA shall have the opportunity to challenge
the recoverability of the $40 million in SMIP Phase 1 and 2 incurred costs in the Revised Smart Meter Implementation filing (“Revised SMIP”) which will be filed with the Pennsylvania Public Utility Commission (“Commission”) on or before June 2012 pursuant to the terms of the Amended Settlement.  For purposes of this provision, OSBA agrees that it will not challenge the Company’s recovery of $5.712 million in interest provided for under paragraph 19 of the Amended Settlement as long as West Penn’s allowed recovery of SMIP Phase 1 and 2 incurred costs is at least $15 million of the total $40 million.  However, if the disallowance pursued by OSBA exceeds $25 million, then OSBA may also seek a reduction in interest recovered, with the $5.712 million scaled downward on a pro-rata basis using a ratio with $5.712 million as the numerator and $15 million as the denominator.  Pending completion of the Revised SMIP proceeding, the $40 million in SMIP Phase 1 and 2 costs shall be included in the cost basis for the SMIP surcharge.  This opportunity to challenge the recoverability of 
Phase 1 and 2 costs and interest is provided solely to the OSBA.  West Penn reserves all rights to contest any disallowances, including interest disallowances, sought by OSBA or adopted by the Commission under this provision. 

4. That in consideration of OSBA’s not opposing the 
implementation of the Amended Settlement at this  

stage of this proceeding, West Penn will not oppose 
OSBA’s raising the following issue (“Cost Shift 
Issue”) in the 2011 EE&C/DR reconciliation 
 proceeding, to be filed no later than March 31, 2011 
(“the 2011 EE&C/DR reconciliation proceeding”):

Whether the Company unreasonably imposed additional costs on Small Commercial and Industrial (“Small C&I”) customers in its revised EE&C/DR Plan in excess of the costs that would have been assigned to Small C&I customers in the previously-approved and effective EE&C/DR Plan.

However, West Penn and the OSBA also jointly stipulate that, in the absence of a Petition for Reconsideration or an appeal regarding the terms of Paragraph 18 of the  settlement of the merger between FirstEnergy Corp. and Allegheny Energy, Inc., OSBA is barred from raising the Cost Shift Issue in the 2011 EE&C/DR reconciliation proceeding.
  If the OSBA does not raise the Cost Shift Issue in the 2011 EE&C/DR reconciliation proceeding, the Stipulating parties agree that OSBA may not raise the Cost Shift Issue in any subsequent proceeding.  West Penn is not barred or limited in any way from opposing the merits of the Cost Shift Issue in the 2011 EE&C/DR reconciliation proceeding by virtue of this stipulation;   

5. that if the Company uses the Amended Settlement as a   justification for why the Company failed to achieve the reductions in consumption mandated by Act 129 and thus avoid penalties under Section 2806.1(f), the OSBA is not foreclosed from challenging the Company’s defense by virtue of this Joint Stipulation.

Stipulation, p. 1, ¶¶ 1-5.

  

III.
DISCUSSION
The Commission encourages parties in contested on-the-record proceedings to settle cases.  See, 52 Pa. Code §5.231.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may entail review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings benefit not only the individual parties, but also the Commission and all ratepayers of a utility, who otherwise may have to bear the financial burden such litigation necessarily entails.

             By definition, a “settlement” reflects a compromise of the parties’ positions, which arguably fosters and promotes the public interest.  When parties in a proceeding reach a settlement, the principal issue for Commission consideration is whether the agreement reached suits the public interest.  Pa. P.U.C. v. CS Water and Sewer Associates, 74 Pa. P.U.C. 767, 771 (1991).  In their supporting statements, West Penn, the OTS and the OCA conclude, after extensive discovery, the filing of additional testimony and discussion, that the Amended Settlement resolves the issues in this case and is in the public interest.  The Joint Petitioners seek full approval of the Amended Settlement without modification.   

A.
West Penn’s Statement in Support of the Amended Settlement      



According to West Penn, the Amended Settlement’s core concept is its proposal that the Company utilize the grace period provided under the Commission’s Implementation Order and postpone full-scale smart meter deployment and the final design of its Smart Meter Technology Procurement and Installation Plan (“SMIP”) until the Commission reviews a revision to the Company’s originally-filed SMIP, the Revised SMIP.  The Company currently anticipates filing the Revised SMIP no sooner than June 2012, or perhaps prior thereto if additional analyses and planning performed during the grace period have been completed.  West Penn points out that this new schedule will significantly reduce the initial rate impact on customers while allowing the Company to perform further analysis and study of an appropriate SMIP, including the review of costs associated with back office and smart meter implementation.  West Penn St. in Support, pp. 1-2.



West Penn asserts that the Amended Settlement sets out a multi-step process that commits the Company to a detailed Revised SMIP filing and greatly reduces the initial SMIP surcharge level to customers.  Additionally, though the Company’s detailed full-scale meter deployment plan and schedule will be the subject of planning and analysis during the grace period and is therefore reserved for the Revised SMIP, the Amended Settlement nevertheless permits an initial deployment of an estimated 25,000 smart meters between 2010 and 2013.  West Penn St. in Support, p. 2.



According to West Penn, the Amended Settlement resolves the currently pending dispute over cost allocation and rate design issues that were contested among the parties.  It also defers any potential for recovery through the smart meter surcharge of certain expenses attributable to the Company’s previously-contemplated replacement of its Customer Information System (“CIS”) to the Revised SMIP.  The Amended Settlement also resolves issues with respect to the depreciable lives of smart meter technology and return on equity.  West Penn St. in Support, p. 2.



During the grace period, the Company intends to collect data on low income and vulnerable customers and examine the potential for programs intended to enable low income and vulnerable customers to benefit from smart meter technology.  The Amended Settlement also includes a requirement that OCA withdraw its appeal of the Commission’s prior order dated October 23, 2009 approving the Company’s initial Energy Efficiency and Conservation/Demand Response (“EE&C/DR”) Plan.  West Penn St. in Support, p. 2.



The Company presented to the undersigned ALJ three alternative smart meter deployment plans in this proceeding.  The undersigned ALJ approved the adoption of the plan that required the deployment of 375,000 smart meters by mid-2012.  As noted in the Initial 
Decision issued on May 6, 2010, that deployment plan, which is currently before the Commission, would result in a monthly SMIP surcharge for residential customers electing not to request an associated IHD of $11.16, a monthly SMIP surcharge for small commercial customers of $12.37, and a monthly SMIP surcharge for large commercial and industrial customers of $14.90.  West Penn St. in Support, p. 3.



According to West Penn, under the Amended Settlement, the initial monthly SMIP surcharges would reflect an over 90% reduction in the monthly surcharge to customers.  These charges will increase to reflect the Company’s full-scale meter deployment plans after the Commission reviews and decides the Revised SMIP filing pursuant to the Amended Settlement. However, the Company believes that by decelerating its meter deployment plans, it may ultimately avoid certain near-term expenditures, particularly with respect to the implementation of back-office systems in support of smart metering, that it would be required to incur under the Initial Decision approved SMIP but may be able to forego. The Company believes that the resulting cost savings would benefit all customers in the near term.  West Penn St. in Support, p. 3.



West Penn states that the Amended Settlement resolves issues of depreciable book lives and return on equity to be used in the calculation of the SMIP surcharge for capital items.  Smart meters are to be depreciated over 15 years, while other hardware and software components are given shorter depreciable lives (5 years and 10 years, respectively) pursuant to the Amended Settlement.  In addition, according to the Company, the Amended Settlement resolves the currently pending issues of cost allocation and rate design that were previously the subject of litigation in this and other Companies’ SMIP filings.  West Penn St. in Support, pp. 3‑4.



On balance, West Penn contends that the Amended Settlement offers the concrete and substantial benefit of a significantly lower initial SMIP surcharge, and the opportunity to design a lower cost Revised SMIP.  West Penn St. in Support, p. 4.


According to West Penn the Amended Settlement has record support and contains no unlawful provisions.  West Penn claims that the major differences between the SMIP approved in the Initial Decision issued on May 6, 2010 in this proceeding and the Amended Settlement are the changes in smart meter deployment schedule and the enormous reduction in the initial SMIP surcharge.  West Penn contends that both of these differences are supported in the record of this case.  The Company states that it has submitted the testimony of two witnesses, Mr. Ahr (WPPC St. No. 1-S) and Mr. Valdes (WPPC St. No. 2-S), specifically on the merits of the Amended Settlement terms.  The costs that initially are permitted recovery in the SMIP surcharge by the Amended Settlement are a subset of the overall costs proposed for recovery as part of the Company’s presentation in this proceeding.  West Penn points out that these costs are modest in comparison to the overall estimated Pennsylvania costs of Allegheny Power’s SMIP as approved by the  undersigned ALJ.  West Penn St. in Support, p. 4.

B.
OCA’s Statement in Support of the Amended Settlement


The Office of Consumer Advocate (OCA), a signatory to the Amended Settlement, supports the Amended Settlement and urges the Commission to promptly approve it.  Critically, according to the OCA, the Amended Settlement calls for West Penn to modify its schedule for the full deployment of smart meters in its service territory from that proposed in this case and to utilize some or all of the 30-month grace period authorized by the Commission to evaluate its deployment plans and conduct further analyses before filing a Revised SMIP for full deployment of smart meters.  The OCA asserts that under the Amended Settlement, the large surcharges contained in West Penn’s original Plan, projected to exceed $15 per month for residential customers by 2012, will be reduced to around $1.93 per month in 2011 and $1.95 per month in 2012 for a residential customer using 1,000 kwh per month as the Company continues efforts to determine the most cost-effective means of meeting the smart meter requirements of Act 129.  OCA St. in Support, pp. 2-3.  The OCA contends that the Amended Settlement is reasonable and in the public interest.  OCA St. in Support, p. 13.    





According to the OCA, the Amended Settlement results in West Penn’s SMIP being consistent with that of other Pennsylvania electric distribution companies that are utilizing
 the Commission-approved 30-month grace period to develop long-term smart meter deployment plans.  The OCA submits that the Amended Settlement provides the necessary time for the Company to develop a revised Smart Meter Implementation plan that reflects the results of further analysis, the results of a pilot deployment of at least 25,000 meters by 2013, and experience gained as smart meter deployments move forward in Pennsylvania and elsewhere.  For these reasons, and the reasons summarized below, the OCA urges adoption of the Amended Settlement.  OCA St. in Support, p. 3.



The OCA provided a detailed Statement in Support that discusses the background events, concerns and issues that lead to the execution of the original Joint Petition for Settlement  last year and, ultimately, to the execution of the Amended Settlement which is the subject of this Initial Decision on Remand.  The OCA Statement of Support includes separate discussions of the five primary reasons why the OCA supports the Amended Settlement.  


First, the OCA asserts that a Revised SMIP that slows the initial pace of deployment, allows further analysis and removes controversial proposals will better serve consumers and the goals of Act 129.  See Amended Settlement; ¶¶15, 16, 18, 29 and 33); OCA St. in Support, p. 10.  


The OCA expressed its strenuous objections to West Penn’s original proposed SMIP that called for the rapid deployment of 725,248 smart meters over a short time frame at an estimated cost of $580 million to Pennsylvania ratepayers.  According to the OCA, for residential customers, West Penn’s original SMIP called for a surcharge that would have increased rates for residential customers by $5.86 per month beginning in February of 2010.  The residential surcharge was to increase to $14.34 per month in June of 2011, further increase to $15.57 per month in June of 2012, and then increase to $15.77 per month by June of 2013.  By June of 2013, residential customers using 500 kwh per month would have seen an increase of 34% over 2009 monthly bills and customers using 1,000 kwh per month would have seen an increase of 18%, solely to cover the smart meter surcharge.  OCA M.B. at 1, OCA St. 1 at 26-27.  Over the four years and four months of the initial surcharge period identified by the Company, the OCA calculated that every West Penn residential customer would have paid at least $641 just to cover the amount of the proposed Smart Meter surcharge.  See, AP Exh. 1, SMIP Plan at 98; OCA St. in Support, p. 10.   


Even under West Penn’s subsequently revised proposal to deploy 375,000 smart meters by mid-2012 which was approved in the Initial Decision issued in this proceeding, residential customers who received a smart meter would pay $8.56 per month while residential customer who did not receive a smart meter in the initial deployment would pay a surcharge of $6.21 per month in the first year.  OCA Supplemental Brief at 3.  These surcharges would increase to a level of $9.86 to $10.58 per month by the 2013-2014 time frame.  OCA Supplemental Brief at 3.  By contrast, the Amended Settlement would impose an initial surcharge in 2011 of 1.93 mills/kwh, or approximately .96¢ per month for a residential customer using 500 kwh per month and 1.93¢ per month for a residential customer using 1,000 kwh per month.  In 2012, the residential surcharge would increase to about $1.95 per month for a residential customer using 1,000 kwh per month.  OCA St. in Support, pp. 10-11.



The OCA and the Company agreed upon a proposed approach to the development of a full scale smart meter deployment plan.  According to the OCA, the approach agreed upon and contained in the initial Settlement and the Amended Settlement reflects many of the recommendations of the OCA’s witnesses, as well as the Commission’s own guidance regarding these Plans.  Importantly, as a first step, the Amended Settlement calls for a slower initial deployment of smart meters and the use of the “grace period” provided by the Commission for further analysis and development of a full scale deployment plan that is supported by robust cost/benefit analyses and guided by experience now being gained.  Pursuant to the Amended Settlement terms, the Company will then file a Revised SMIP for the full scale deployment of smart meters by June of 2012.
  This approach, the OCA asserts, brings West Penn’s plan into alignment with the approach used by other similarly situated electric distribution companies (“EDCs”) in Pennsylvania such as Duquesne Light Company and the FirstEnergy Companies (Metropolitan Edison Company, Pennsylvania Electric Company, and Pennsylvania Power Company).
  Petition of Duquesne Light Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123948, slip op. at 4-6, 29 (Order entered May 11, 2010) and Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company and Pennsylvania Power Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123950, slip op. at 12-14 (Order entered June 9, 2010).   


The OCA points out that the Implementation Order provided a 30-month grace period to the EDCs so that the EDCs could assess, plan, and design their full meter deployment.  The OCA cites the following portion of the Implementation Order:  
The Commission agrees that some flexibility must be provided in the design and installation of a smart meter network, as some EDCs face greater logistical challenges than others do.  Therefore, the Commission has established a period of up to 30 months for each EDC to assess its needs, select technology, secure vendors, train personnel, install and test support equipment and establish a detailed meter deployment schedule consistent with the statutory requirements. This grace period will commence upon approval of an EDC’s smart meter plan.  This will afford each EDC more time and flexibility in the design and development process to ensure that it can meet the demands and challenges unique to each service territory.
Smart Meter Procurement and Installation, Docket No. M-2009-2092655, slip op. at 9 (Order entered June 24, 2009). TA \l "Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order entered June 24, 2009)" \s "Smart Meter Implementation Order" \c 2    The OCA points out that EDCs without a form of smart meter, or that have not received ARRA stimulus funding to support their efforts, have made use of the 30‑month grace period provided by the Commission to develop a full deployment strategy.  The OCA supports the Amended Settlement provisions that will enable West Penn and its customers to benefit from this 30-month grace period.  Amended Settlement, pp. 5-6, ¶15; OCA St. in Support, pp. 11-12.   


The Amended Settlement also calls for West Penn to use some or all of the 30‑month grace period to conduct further analysis and research, complete testing, and further assess its needs in preparing a full scale deployment plan.  Among the analyses that will be developed are a full cost/benefit analysis of the savings in distribution service capital and operating costs, estimates of improvements in distribution system reliability that can be expected, estimates of supply cost savings, estimates of participation in rate programs enabled by smart meters, and benchmark comparisons to other smart meter deployments.  Amended Settlement, pp. 6-7, ¶16.  According to the OCA, these analyses, and others, will provide a better base from which to assess the various approaches to full deployment of the smart meters.  In addition, the Company has committed to provide periodic briefings to the interested stakeholders to keep them informed and to collaborate with the interested stakeholders to receive input on the development of the Revised SMIP.   Amended Settlement, p. 13, ¶29; OCA St. in Support, pp. 12-13.  


Further, the OCA supports the Amended Settlement provision wherein the Company agrees it will not pursue the universal deployment of IHDs to customers at this time.  Amended Settlement, p. 8, ¶18.  The OCA contends that this portion of the Company’s Plan was controversial and costly, adding nearly $100 million to the overall cost of the Plan.  OCA St. 1 at 4-5, 15-18.  The Company has agreed to further analyze the merits of IHDs provided by the Company before proceeding further with such a proposal.  Amended Joint Petition, p. 7, ¶16.f.  According to the OCA, this provision will eliminate a source of controversy while allowing for further assessment of experience now being gained with the use of such devices.  OCA St. in Support, p. 13. 


The second reason cited by the OCA for its support of the Amended Settlement is that the Amended Settlement continues to call for the near-term deployment of 25,000 meters by May 2013 in support of the EE&C/DR Plan or upon customer request, with additional meter deployment thereafter.  Amended Settlement, p. 14, ¶17.  The OCA contends that this near-term deployment will provide necessary experience to develop a full deployment plan.  OCA St. in Support, pp. 13-14.  


The Joint Petitioners, including the OCA, agree that this deployment can be accommodated within the Company’s existing Customer Information System, although some modifications and a new meter data management system will be necessary to support certain rate 
offerings and demand response programs.  Amended Settlement, Appendix A, Phase 3.  In the Amended Settlement, West Penn also agrees to promote and encourage customer requests for smart meters during this time period and to provide reports to interested parties on its progress toward achievement of the goal.  According to the OCA, it is also important to note that after 2013, the Company intends to continue deployment of an additional 65,000 meters for the purposes of field testing and end-to-end solutions architecture certification as it builds out its infrastructure.  Amended Settlement, Appendix A, Phase 5; OCA St. in Support, p. 14.    


The OCA submits that the deployment of the estimated 25,000 meters will be beneficial to both the Company and customers.  The OCA asserts that the deployment of the meters to customers participating in the EE&C/DR Plan or requesting a meter will allow the Company to gather important information on the operation of the meters and customer response to the smart meters from customers who are engaged in the process.  In addition, the OCA points out, customers receiving the smart meter will have the opportunity to reduce energy usage and demand as part of the energy efficiency and demand response programs included in the EE&C/DR Plan.  In addition, the OCA contends, by accommodating this deployment within the Company’s existing systems, and with minimal additional cost, the burden on ratepayers is minimized.  OCA St. in Support, p. 14.    


According to the OCA, the Company’s commitment to promote and encourage customer requests should help to ensure that the deployment of the estimated 25,000 meters is achieved.  The OCA agrees to assist the Company and interested parties in these efforts to encourage participation in the energy efficiency and demand response programs that can be beneficial to the customer.  The OCA believes achievement of the meter deployment will assist the Company in meeting its energy efficiency and demand reduction goals under Act 129.  Without meeting these goals, the Company faces the prospect of significant penalties under Act 129.  66 Pa.C.S. §2806.1(f); OCA St. in Support, p. 14.         


The OCA supports the deployment of smart meters before 2013 that can be accommodated within the Company’s existing infrastructure and that can be used by the requesting customer to provide energy usage reductions or efficiencies for the customer.  The OCA concludes that the Amended Settlement provides a means for these goals to be met.  OCA St. in Support, p. 14.    


As a third argument in support of the Amended Settlement, the OCA contends that the cost recovery provisions of the Amended Settlement are a reasonable resolution of the issues presented by the revised SMIP.  OCA St. in Support, p. 15.


The OCA recounts that, through a series of provisions, the initial Settlement provided for the recovery of some of the costs that have been incurred in preparation for smart meter deployment.  In addition, according to the OCA, the initial Settlement resolved several cost recovery issues regarding the revenue requirement determination for the smart meter surcharge, including issues regarding the depreciation book lives for capital asset types and the return on equity to be used in the smart meter surcharge.  The initial Settlement also confirmed that the cost allocation and rate design contained in the surcharge are in accord with the Company’s proposals in the proceeding, according to the OCA.  The OCA points out that the Amended Settlement continues these provisions but makes certain changes to the amortization period for recovery of various costs and limits the interest expense associated with the Phase 1 and 2 cost recovery.  Amended Settlement, pp. 8-9, ¶19; OCA St. in Support, pp. 15-16.  


The result of these provisions and the amendments is that the initial surcharge levels for the customer classes will be reduced significantly from the Company’s original proposal.  For residential customers, the 2011 surcharge will be 0.193¢/kwh, or for a West Penn customer using 1,000 kwh per month, the surcharge amounts to $1.93 per month.  This contrasts to the Company’s original proposal for a surcharge of $14.34 per month beginning in June of 2011 or its subsequent alternative proposal of a surcharge of $6.21 per month in the first year.  For the commercial and industrial classes, similar reductions in the monthly surcharges will result from the Amended Settlement.  For Rate Schedules 20, 22, 23 and 24, the 2011 surcharge will be $1.93 per month in the Amended Settlement as compared to the $13.90 proposed surcharge for June of 2011 in the original plan.  For Rate Schedules 30, 40, 41, 44, 46, 86 and Tariff 37, the surcharge under the Amended Settlement for 2011 will be $2.20 per month, while 
under the Company’s original proposal, the June 2011 surcharge would have been $13.90 per month.  OCA St. in Support, p. 16. 



The OCA submits that the cost recovery provisions of the Amended Settlement are reasonable and provide additional benefits to all customers.  First, the Amended Settlement recognizes that the Company expended $45.1 million in 2009 and 2010 in support of the development of a smart meter deployment plan.  The Amended Settlement also recognizes, however, that expenditures in 2009 and 2010 related to the replacement of the Company’s Customer Information System (CIS) were the subject of dispute as to the appropriateness of the inclusion of such costs in a smart meter surcharge.  See, OCA St. 1 at 4-5, 15-18.  As a result, the $5.1 million incurred in 2009 and 2010 in support of the replacement of the CIS will not be included for recovery in the smart meter surcharge.  Amended Settlement, pp. 8-9, ¶19.  While the Company retains the right to request recovery of the $5.1 million in CIS costs, all parties reserve their rights to dispute these charges or to oppose recovery of these costs.  Additionally, paragraph 22 makes it clear that any additional funds expended between now and the filing of a Revised SMIP cannot be included in the smart meter surcharge at this time.  Amended Settlement, pp. 10-11, ¶22.  According to the OCA, these provisions eliminate a source of controversy in the case while allowing for recovery of costs expended in support of only the smart meter deployment.  OCA St. in Support, pp. 16-17. 



Paragraph 19 of the Amended Settlement provides for the recovery of the $40 million in 2009 and 2010 expenditures through a levelized surcharge over a 5.5 year period.  The OCA contends that the use of a 5.5 year recovery period for these planning and initial development costs reduces the interest expense paid by customers.  The shorter amortization period, while resulting in a higher surcharge for the initial period, will result in a much lower surcharge in the later years, according to the OCA.  OCA St. in Support, p. 17. 



The Amended Settlement also recognizes that the Company will incur costs between 2010 and 2013 to deploy and support the 25,000 smart meters to be used in conjunction with the EE&C/DR Plan and to make its regulatory filing in 2012.  Amended Settlement, pp. 9‑10, ¶20.  These costs are estimated to be $26.7 million for the 25,000 smart meter 
deployment, and an additional $1.25 million for the regulatory filing and additional design expenses.  The Amended Settlement allows for the recovery of the reasonable and prudent costs of these activities through the smart meter surcharge.  According to the OCA, it is important to note that since these costs have not yet been expended, the Amended Settlement contemplates that cost recovery of these expenditures will be subject to review for reasonableness and prudence.  OCA St. in Support, p. 17.  



In addition, in accordance with the surcharge design, the capital portion of these costs, estimated to be $16.9 million, will be based on an annual revenue requirement determination that utilizes the book life depreciation and return on equity components contained in the Amended Settlement.  The Company agrees to use a return on equity of 10% in calculating the revenue requirement of the surcharge.  Amended Settlement, pp. 11-12, ¶25.   In the OCA’s view, a return on equity of 10% better reflects economic conditions and the reduced risk of the use of a surcharge.  See, OCA St. 3-S.   The Company agrees to depreciation book lives that are longer than those proposed by the Company in the case.  For example, the Company has agreed to a depreciation book life of 15 years for the smart meters and 10 years for certain software applications.  Amended Settlement, p. 11, ¶24.  The OCA contends that these depreciation book lives are more reasonable for the types of assets being deployed.  OCA St. in Support, pp. 17-18. 



According to the OCA, the revenue requirement procedures contained in the Amended Settlement are consistent with the procedures proposed by the Company in its filing and updated in its Rebuttal Testimony to address issues raised by the parties.  The OCA submits that the cost recovery provisions provide for full and timely cost recovery of the costs expended in support of smart meter deployment.  In addition, these provisions remove certain expenditures that were controversial without impacting any party’s rights to forward arguments in support of or in opposition to any future claims.  The OCA asserts that the Amended Settlement removes controversy regarding the cost allocation proposal by specifying the cost allocation in accordance with the Company’s proposal that had been accepted by most parties.  Finally, the Amended Settlement allows the Company to proceed with additional expenditures in support of its 25,000 meter deployment, but allows all parties to review these expenditures for reasonableness 
and prudence.  The OCA submits that the Amended Settlement reaches a fair balance on these cost recovery issues.  OCA St. in Support, p. 18.    


The fourth reason why the OCA entered into the Amended Settlement is that it includes provisions to address issues presented by smart meter deployment for low income and vulnerable customers.  Amended Settlement pp. 12-13, ¶26, ¶27, ¶28; OCA St. in Support, p. 19.


Through the Amended Settlement, the Company agrees to several provisions that should assist and protect low income customers, according to the OCA.  First, the Company has agreed to collect specific data on low income and vulnerable customers regarding customer usage characteristics and load shapes.  The OCA believes this data will provide information on low income and vulnerable customers to conduct a more thorough assessment of their usage of electricity to better guide the parties in developing potential programs that will bring the benefits of smart meter technology to these customers.  OCA witness Brockway testified that low income and vulnerable customers can be placed at great risk if smart meter deployment and program design proceeds without consideration of the particular needs of these customers.  OCA St. 2 at 31-35; OCA St. 2-S at 17-18.   The lack of specific data regarding customer usage, however, can make it difficult to assess appropriate programs for low income customers.  Through the Company’s efforts, and its agreement to meet with the interested parties to review the data collected and examine potential programs, the OCA believes a better understanding as to how best to use smart meter technology to benefit low income and vulnerable customers can be developed.  OCA St. in Support, p. 19.



In the Amended Settlement, West Penn reaffirms its commitment that it will not use the remote disconnect feature of the smart meter system for involuntary termination.  The OCA submits that the use of the remote disconnect feature for involuntary termination raises significant issues that have yet to be addressed by the Commission.  According to the OCA, the Company’s commitment ensures that these features will not be utilized until these issues can be fully addressed.  OCA St. in Support, p. 19.


The Company agrees in the Amended Settlement to work collaboratively with the parties to address these issues if it determines to propose the use of the remote disconnect feature for involuntary terminations as part of its Revised SMIP.  The Company agrees to address compliance with Chapter 14 and Chapter 56 of the Public Utility Code, 66 Pa. C.S. § 101 et seq. in the collaborative process and to consider a pilot program to identify compliance issues and policy issues related to the use of the remote disconnect feature for involuntary termination if it seeks to propose such use.  According to the OCA, this collaborative process will allow the parties to work through many issues before any proposal might be made by the Company.  OCA St. in Support, pp. 19-20.



The OCA submits that the provisions of the Amended Settlement that are designed to address issues related to the deployment of smart meter technology to low income and vulnerable customers will provide critical information that can be used to properly design beneficial programs for these customers.  The OCA believes the provisions will also provide necessary protections for customers.  OCA St. in Support, p. 20.



Finally, the OCA supports the Amended Settlement because the agreement recognizes that issues presented by the Amended EE&C/DR Plan have now been resolved.  OCA St. in Support, p. 20.  



Initially, West Penn proposed an aggressive deployment of smart meters because it had elected to rely on the deployment of smart meters to meet the near-term (2010-2013) demand reduction requirements of Act 129.  In its testimony and briefs in both the EE&C/DR Plan proceeding and the smart meter proceeding, the OCA noted that this strategy differed radically from other EDCs’ approach to meeting the energy efficiency and demand reduction requirements of Act 129.  In West Penn’s EE&C/DR Plan proceeding, the Commission cautioned West Penn that it may need to develop an alternative EE&C/DR Plan that was less dependent upon the rapid deployment of smart meters.  The Commission stated: 

Allegheny’s reliance on the rapid deployment of smart meters and the associated network infrastructure does add an element of increased risk to its [EE&C] Plan.  As Allegheny bears the sole risk of significant penalties if it fails to meet the mandated targets, we will not direct Allegheny to eliminate the proposed programs that rely on smart meter deployment, except where otherwise directed in this Opinion and Order.  In recognizing this increased risk, the Commission strongly encourages Allegheny to develop an alternate “back-up” plan that is less reliant on smart meter deployment.  Such an alternate plan would be a readily available option that can be implemented on short notice, after Commission approval, should any unforeseen circumstances delay or disrupt Allegheny’s smart meter deployment.  The Commission will closely monitor this element of Allegheny’s Plan during the annual plan reviews and its review and monitoring of Allegheny’s Smart Meter Procurement and Installation Plan.
Petition of West Penn Power Company d/b/a Allegheny Power for Approval of its Energy Efficiency and Conservation Plan, Docket No. M-2009-2093218, slip op. at 21 (Order entered October 23, 2009) (EE&C Plan Order); OCA St. in Support, pp. 20-21.


West Penn filed an Amended EE&C/DR Plan that is less dependent on smart meters in September of 2010.  The Amended Settlement calls for West Penn to deploy an estimated 25,000 smart meters to residential customers in support of its Amended EE&C/DR Plan between now and 2013.  OCA St. in Support, p. 21.


The initial Settlement recognized that issues regarding the Amended EE&C/DR Plan were not decided by the Settlement and that all parties’ rights to address all issues regarding the Amended EE&C/DR Plan, including whether the Amended Plan was the optimal response to the deceleration of the deployment of smart meters, were preserved.  The Amended Settlement now recognizes that the Commission has entered a Final Order resolving all issues raised regarding the EE&C Plan changes.  OCA St. in Support, p. 21.
C.
OTS’s Statement in Support of the Amended Settlement


The OTS has not challenged the programs or proposals that West Penn considers integral to the success of its Smart Meter Plan.  Rather, the OTS maintains that the Company’s proposed Cost Recovery Mechanism required modification to ensure adequate protection to ratepayers while enabling the Company to recover all of the appropriate costs associated with the implementation of its Plan in a timely manner.  According to the OTS, the Amended Plan satisfies the requirements of Act 129 and offers the necessary protections for ratepayers.  OTS St. in Support, p. 4.  



Of particular interest to the OTS, and the focus of its challenge in this proceeding, was the proposal to levelize the recovery of the costs already expended for Phase 1 and 2 activities.  The OTS is of the opinion that the deficiencies of the original filing have been addressed and the levelized surcharge proposed in the Amended Settlement is in the public interest and should be approved.  According to the OTS, ratepayers will be protected by allowing a more gradual increase in their rates to reflect the additional costs of funding these programs.  In addition, the cost recovery proposal adheres to the provisions in the Public Utility Code in that the Company will be permitted full and current recovery of the costs to implement its Smart Meter Plan.  Furthermore, according to the OTS, ratepayers are protected from unnecessary charges as the prospective rates will not reflect any interest associated with the levelized recovery plan.  The recognition of $5.712 million in interest is solely to compensate the Company for the value of funds that have been expended, but not yet included in rates.  The recovery of this amount is based on the calculation of the costs to carry the $40 million that is referenced in the Amended Settlement for recovery in the levelized surcharge.  According to the OTS, the original Settlement contained a provision which had the effect of allowing for the recovery of interest on a planned under-collection.  The OTS calculated the impact of collecting interest on a planned under-collection to be approximately an additional $10 million.  According to the OTS, if the unilateral interest provision from the original Settlement had not been challenged, the Commission would have been faced with endorsing the collection of interest on a predetermined under-collection.  The OTS is of the opinion, as stated in its Answer to the Joint Petition, that such a provision is not in the public interest.  By eliminating the possible precedent setting provision of allowing for the addition of interest on planned under-collections, the OTS believes the Amended Settlement satisfies the public interest.  The OTS asserts that, although a levelized recovery plan mitigates price spikes, it cannot violate the public interest by unduly penalizing ratepayers.  The OTS is satisfied that removing the interest component from what can be considered a planned under-collection offers adequate protections to all parties.  As such, the OTS contends that a levelized recovery plan, without interest, is in the public interest and should be adopted.  OTS St. in Support, pp. 4-6.



The OTS asserts that the cost recovery and corresponding rate impact of the provisions contained in averments twenty (20) through twenty-five (25) of the Amended Settlement are consistent with provisions found in other Commission-approved plans and their adoption in this proceeding is appropriate.  Inherent in these provisions, according to the OTS, are the necessary ratepayer protections allowing for adoption of the Amended Settlement.  The OTS takes the position that further delay of the implementation of the Smart Meter programs and related cost recovery mechanism is unnecessary as all objectionable provisions have been remedied.  Of paramount importance at this stage, according to the OTS, is the implementation of the proposals contained in the Amended Settlement without delay.  OTS St. in Support, p. 6.
D.
Conclusion



The Joint Petitioners in this proceeding represent many interests.  OTS, OCA and OSBA represent the public interest, the interests of residential customers and the interests of small business customers, respectively.  All parties to this proceeding either support the Amended Settlement or do not object to it.  To reach a settlement of all issues with the aforementioned parties in such a proceeding is difficult.  It represents hours of negotiation and a great deal of cooperation.  The Amended Settlement addresses, or takes off the table, every contested issue in this proceeding.  Because all of the diverse interests represented by the Joint Petitioners have been satisfied, the Amended Settlement benefits West Penn’s customers.  It saves the parties and the Commission the time and expense of further litigation.  The parties have avoided the need to prepare for and participate in further, contentious hearings, prepare briefs, reply briefs, exceptions, replies to exceptions and possible appellate litigation.  West Penn’s customers benefit from this cost savings.




This Amended Settlement is a much better result than the 375,000 Meter Plan approved by the undersigned ALJ in the Initial Decision issued on May 6, 2010, which is currently before the Commission for disposition.  The parties have thoroughly explained their respective positions in the Statements in Support attached to the Amended Settlement.  Suffice it to say, the Amended Settlement Plan is less costly.  In addition, the deployment of smart meters is significantly slowed down to enable the parties to analyze data derived from analyses, which 
the parties have agreed will be performed.  The implementation and deployment plan sketched out in this Amended Settlement is more in line with those submitted by other EDCs and should enable West Penn to meet the requirements of Act 129.  


Upon due consideration of the terms and conditions of the Amended Joint Petition for Settlement of All Issues, including the statements of the Joint Petitioners, this Amended Settlement constitutes a fair, just and reasonable resolution.  Therefore, the Amended Joint Petition for Settlement of All Issues is in the public interest and is approved in the Order below.
IV.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.



2.
Act 129 of 2008, 66 Pa. C.S.A. §2807, requires electric distribution companies (“EDCs”) with more than 100,000 customers to develop a plan to deploy smart meters.

V.
ORDER
THEREFORE,

IT IS ORDERED:



That the unopposed Amended Joint Petition for Settlement of All Issues filed by West Penn Power Company d/b/a Allegheny Power is granted without modification.   
Date:  May 3, 2011


















Mark A. Hoyer









Administrative Law Judge
� Citizen Power’s Petition to Intervene was denied in the Prehearing Order issued on October 5, 2009.





� ACORN withdrew its appearance in this proceeding and is no longer a party.


� The Amended Settlement was executed by West Penn, OTS and OCA, hereinafter collectively referred to as the “Joint Petitioners.”         


� The grace period is the 30-month interval provided by the Commission in the Smart Meter Implementation Order (“Implementation Order”) entered on June 24, 2009 at Docket No. M-2009-2092655 during which the obligation to deploy smart meters is stayed if the electric distribution company (“EDC”) requires that time to plan and prepare for deployment.  If the Commission approves this Amended Settlement, the Company proposes to submit in compliance a SMIP that amends the original filing to reflect its intent to utilize the grace period, its decelerated deployment schedule and the other elements of this Amended Settlement.  The Company then proposes to supplement that filing with its Revised SMIP filing targeted for 2012.  The principal elements of the Company’s decelerated deployment schedule are described in Appendix A attached to the Amended Settlement.  


� Appendix B to the Amended Settlement is not attached to this Initial Decision on Remand.  For that matter, the Amended Settlement, Appendix A and the three Statements in Support are likewise not attached hereto.


� Paragraph 18 of the settlement of the FirstEnergy Corp. merger with Allegheny Energy, Inc. states as follows: “West Penn will provide a credit equal to the increase in Energy Efficiency & Conservation (‘EE&C’) costs to Rate Schedules 20, 22, 30 Small and 30 Large and Rate Tariff 37 resulting from West Penn’s revised EE&C Plan.  For purposes of this settlement, the increase in EE&C costs shall be deemed to be $6.19 million and shall be allocated to each rate schedule based on the percentage of such rate schedule’s share of the total increase in EE&C costs by the rate schedules listed herein.”  According to the Motions and Statements of the Commissioners, paragraph 18 of the merger settlement was approved without modification by the Commission on February 24, 2011.  The merger closed on February 25, 2011.


� The Amended Settlement makes clear that the Revised SMIP will continue to comply with the Commission’s Smart Meter capability requirements, the customer and third party access requirements to meter data, and the Commission’s standards and protocols to prevent unauthorized access, protect security, and protect customer privacy.  Amended Settlement pp. 13-14, ¶33.





� By contrast, PPL Electric Utilities already has a type of smart meter deployed and PECO Energy Company received a $200 million federal grant to fund accelerated deployment.
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