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REPORT TO THE
INDEPENDENT REGULATORY REVIEW COMMISSION:
DISAPPROVED REGULATION SUBMITTED WITH REVISIONS

The Commission is submitting this Report to the Independent Regulatory Review Commission (IRRC) and the standing Committees of the Pennsylvania Senate and House of Representatives pursuant to Section 745.7(c) of the Regulatory Review Act, 71 P. S. 
§ 745.7(c), and regulatory requirements at 1 Pa. Code Chapter 311 (relating to procedures for review of disapproved final regulations).  The Commission has decided to revise this disapproved final-form regulation in order to respond to objections raised by IRRC and adopt this regulation with revisions.  This Report contains the attached revised final-form regulation which includes the Revised Final Rulemaking Order, Annex A, and Attachments One through Six.  In addition, this Report contains the findings of IRRC,  and our response and recommendations regarding the final-form regulation.  The regulation is identified by IRRC as Regulation No. 57-265 (#2743).
BACKGROUND
By Order adopted February 24, 2011, and entered March 22, 2011, the Commission adopted the Final Rulemaking Order.  On April 7, 2011, the final-form regulation was delivered to the standing Committees of the Pennsylvania Senate and House of Representatives and IRRC.


The next stage for the regulation with the Regulatory Review Act (ACT) was review and approval at an IRRC meeting.  The regulation was scheduled for consideration and action at the May 19, 2011 public meeting.  However, on May 13, 2011, the Commission issued a Secretarial Letter requesting disapproval of the regulation.  The Secretarial Letter was served on all the parties to the rulemaking giving these parties an opportunity to file comments with IRRC.  Notice of the May 19, 2011 public meeting was posted on IRRC’s website and the parties had an opportunity to provide oral comments at the meeting.

According to Section 745.2(a) of the Regulatory Review Act, 71 P. S. § 745.2(a), the legislative intent of the Act is to encourage the resolution of objections to a regulation and the reaching of a consensus among IRRC, the standing committees, interested parties and the agency.  At this final stage in the regulatory review process, we determined that it was necessary to revise the regulation.  In order to accomplish this result, it was necessary to seek disapproval of the regulation.  


The Commission submitted in the Secretarial Letter that the modifications will not improperly enlarge the scope of regulation.  The Commission further submitted that the final-form regulation may be inconsistent with the intention of the General Assembly in the enactment of Chapter 14.  Therefore, pursuant to Section 745.7(a), we requested that IRRC disapprove the subject regulation which will then allow this agency to revise the final-form rulemaking consistent with subsection (c).  The response and recommendations contemplated by the agency shall be submitted in the report to the Committees and the IRRC, within 40 days of the agency’s receipt of the IRRC’s disapproval order. The matters to be addressed and identified in the Secretarial Letter are set forth below:


§ 56.2

Definition of Household Income

§ 56.17
Advance Payments


§ 56.111
General Provision


§ 56.191
Payment and Timing


§ 56.252
Definition of Household Income

§ 56.267
Advance Payments




Appendix B

On May 26, 2011, IRRC issued its Disapproval Order.  A true and correct copy of the subject Disapproval Order is appended to this report as “Exhibit A” and is incorporated herein.  
DISAPPROVAL ORDER AND FINDINGS
In the Disapproval Order, IRRC first cites the Commission’s acknowledgement that certain sections of the regulation may be inconsistent with Chapter 14.  IRRC then cited the sections of the rulemaking identified in the Commission’s May 13, 2011 Secretarial Letter.  The basis of IRRC’s disapproval is that without support from the promulgating agency, this regulation does not meet the reasonableness criterion set forth in the Regulatory Review Act and is not in the public interest.  71 P.S. § 745.5b(b)(3).

In addition to this conclusion, IRRC expressed other concerns with the rulemaking.  First, IRRC requests further explanation of the Commission’s statutory authority for promulgating Subchapters L through V. 71 P.S. § 745.5b(a).


Second, IRRC requests a more detailed fiscal impact analysis that includes actual dollar amounts to determine the true economic or fiscal impact the regulation will have on the Commonwealth, political subdivisions and the private sector.  71 P.S. § 745.5b(b)(1).  


Third, IRRC notes that commentators have expressed concern with sections of the rulemaking not included in the Commission’s Secretarial Letter of May 13, 2011.  These commentators share similar concerns pertaining to the manual reading of utility meters and a utility communicating with non-English and non-Spanish speaking customers.  IRRC submits that the sections cited by the commentators are as follows:  


§ 56.12, pertaining to meter reading, estimated billing and customer readings
§ 56.91, pertaining to general notice provisions and contents of termination notice

§§ 56.93 and 56.333, pertaining to personal contact

§§ 56.201 and 56.431, pertaining to public information

§ 56.331, pertaining to general notice provisions and contents of termination 
notice.  
According to IRRC, the commentators believe that the language in these sections does not adequately protect the public health, safety and welfare of the citizens of the Commonwealth.  In the report submitted with our revised final-form regulation, IRRC requests that the Commission analyze the sections noted above in conjunction with the comments and explain how the regulation adequately protects the public health, safety and welfare of the citizens of the Commonwealth.  71 P.S. § 745.5b(b)(2).  

Finally, IRRC expresses a concern that relates to clarity and lack of ambiguity.

71 P.S. § 745.5b(b)(3)(ii).  IRRC explains that under § 56.13, a cross-reference to 
§ 56.83(3) would improve the clarity of the regulation.  Also, under § 56.36, IRRC notes the comment and response document submitted with the final regulation states that references to “customer” in subsection (b)(1) were deleted.  However, IRRC points out that the references are still in the regulation.  

REVISED FINAL-FORM REGULATION

A true and correct copy of the revised final-form regulation is attached in front of this report and is incorporated herein.  The inclusion of the revised final-form regulation is in accordance with Section 745.7(c) of the Regulatory Review Act and IRRC’s regulation at 1 Pa. Code § 311.4(1).  Although the entire final-form regulation is attached, the only changes to the final-form regulation appear on the following pages: 
5 (household income 56.2)

12 (inserted cross-reference in 56.13)

14-15 (advance payment 56.17)

22 (removed the word customer 56.36)

35 (term notice languages 56.91)

43 (med cert 56.111)

57 (med cert – restoration 56.191)

69 (household income 56.252)

75 (inserted cross reference in 56.263)

77-78 (advance payment 56.267)

83 (removed the word customer 56.286)

92 (term notice, changed reference to appendix B 56.331)

92-93 (term notice languages 56.331)

95 (post-term notice; changed reference to appendix B 56.336)

115 (appendix B)

122 (appendix F)

COMMISSION RESPONSE AND RECOMMENDATIONS 
REGARDING THE FINAL REGULATION  

Pursuant to Section 745.7(c), this Commission has decided to revise the final-form regulation in order to respond to objections raised by IRRC in the Disapproval Order and adopt the regulation with revisions or modifications.
 In addition, pursuant to Section 7(c), the Commission is submitting this agency report to contain the revised final-form regulation, the findings of the IRRC and the agency’s response and recommendations regarding the revised final-form.  This response and recommendation is also offered in accordance with IRRC’s regulation at 1 Pa. Code § 311.4(3).  

First, the Commission submits that it has revised the final-form regulation to address the issues raised in the May 13, 2011 Secretarial Letter and the other objections raised by IRRC in its May 26, 2011 Disapproval Order.  In summary, the definition of “Household income” will be revised to mirror the definition provided in 66 Pa. C.S. 
§ 1403. Additional guidance as to what is not to be included in the definition will be deleted.  The section on “Advanced payments” will be revised to restore the traditional prohibition on low-income customers participating in these programs.  The section on medical certifications in the Emergency Provisions will be revised to restore the traditional language that allows a medical certificate to be used to restore a customer’s service.  In addition, the section on Payment and Timing will be revised to align it with the revisions to § 56.111, in that medical certificates may be used to restore a customer’s service that has been terminated.  Additionally, the section on Payment and Timing will be revised to set forth different provisions for customer and applicant.  The revisions to the definition of “Household income” and the restoration of the traditional prohibition on low-income customers participating in advance payment programs will also be made in subchapters L-V that cover small gas companies, wastewater, steam heat and PFA customers.  Finally, Appendix B, the Medical Emergency Notice, attached to Annex A, will be revised to align it with the revisions in § 56.111 and § 56.191 that allow a medical certificate to be used to restore a customer’s service.  Given that Appendix B will apply to all customers, Appendix F (applying to small gas companies, wastewater, steam heat and PFA customers) will be removed.  We have made the necessary revisions to Annex A and Attachment One to implement these revisions.  

In addition, to respond to IRRC’s two other concerns, we have first revised the Discussion section in Attachment One, § 56.251 Statement of purpose and policy, to provide further explanation and justification that the Commission has statutory authority for promulgating Subchapters L through V.  With respect to IRRC’s request that we provide a detailed fiscal impact analysis that includes actual dollar amounts to determine the true economic or fiscal impact of the regulation, we shall address IRRC’s concern in the Regulatory Analysis Form, under Section III: Cost and Impact Analysis.

As indicated previously, IRRC identified additional concerns that were raised by commentators.  The comments of Action Alliance of Senior Citizens and Tenant Union Representative Network (Action Alliance) raised the issue of “Automatic meter readings” and its definition in Section 1411 that “[a]ll readings by an automatic reading device shall be deemed actual readings for purposes of this title.”  Action Alliance believes that this statutory language would supersede and override all existing statutory provisions and Commission regulations designed to ensure accurate billings.  Citing Section 1922(1) of the Regulatory Construction Act, 1 Pa. C.S. § 1922(1), Action Alliance believes that interpreting Section 1411 to override long-settled consumer protections is an absurd result and would constitute an unwarranted repeal by implication.  Action Alliance further believes that § 56.12(5) as modified in the Proposed Rulemaking Order now requires no manual, physical meter reading to ensure accuracy because, by definition, a remote reading obtained through an AMR is an actual meter reading.  Action Alliance asserts that the General Assembly did not intend to relieve public utilities from their responsibility to ensure accurate billing.  Finally, Action Alliance concludes that there appears to be no conflict or repugnancy between Chapter 14 and Section 1504 (Standards of service and facilities.) and Commission regulations designed to ensure accurate billing.  Similarly, Representative W. Curtis Thomas believes it is absurd to not require a manual, physical meter reading to ensure accuracy.  

We first want to clarify the definition of automatic meter reading (AMR).  Per the definition we are providing at §§ 56.2 and 56.252, an AMR is “Metering using technologies that automatically read and collect data from metering devices and transfer the data to a central database for billing and other purposes.”  Basically, the meter reads itself and automatically transmits the reading (using various technologies) to the utility.    An AMR system allows a utility to obtain regular meter readings without sending a company employee to physically interrogate the meter for obtaining a meter read.  The technology also eliminates the need for issuing customer bills based on an estimated meter reading when the utility is not able to obtain a meter reading (for example, when a meter read is not possible because of poor weather or the meter is not accessible because it is in a basement or behind a locked fence, etc.).  The cost-saving benefits for the utility, in that they no longer have to deploy meter readers, are obvious.  However, customers also benefit in that they no longer receive bills based on estimated meter readings.       

The commentators identified by IRRC appear to have concerns with the accuracy of AMR meters.  Of course an AMR meter, like any other meter, may malfunction, rare as this may be.  As a result, there are Commission regulations that address the testing, accuracy and replacement of meters (electric, refer to 52 Pa Code §§ 57.20 – 57.25; gas §§ 59.16-59.22; water §§65.7 – 65.9).  We stress that nothing in this rulemaking impacts these meter testing, accuracy and replacement standards.  Concerning the accuracy of AMR meters as opposed to conventional meters, we believe this question is well beyond the scope of this rulemaking.  Any party with concerns along these lines should bring the matter to the Commission in a separate proceeding.  

If these commentators want AMR metering to be treated the same as “remote metering devices” under § 56.12(5), again, we believe at this point, this is beyond the scope of this rulemaking.  This would in effect require examination of every AMR meter every five years.  This would be a dramatic and costly expansion of current meter inspection requirements found in the above mentioned regulations.  For example, the electric meter inspection requirements at 52 Pa Code § 57.20 require meters manufactured after 1940 to be tested every 8 – 20 years (depending on the type of meter).  Shortening these timeframes to five years, and using this rulemaking to do so, would be inappropriate, especially given the significant costs involved and the fact that this subject was not fully aired in this proceeding.  Again, if a party wants to bring this matter to the attention of the Commission, they should do so in a separate proceeding.         

We believe that the General Assembly’s intent in Section 1411 was clear.  The General Assembly is clearly convinced of the benefits of AMR metering for both utilities and consumers, and want the cost-saving benefits and billing accuracy benefits to be fully realized.  That is why Section 1411 clearly states that “All readings by an automatic meter reader device shall be deemed actual readings for the purposes of this title.”  We believe that any attempt by us to impose costly additional testing and inspection requirements on these metering systems would thwart the intention of the General Assembly, and would not be legally supportable.

IRRC also notes that commentators shared concerns about a utility communicating with non-English and non-Spanish speaking customers.  Nationalities Service Center, SEAMAAC, Inc., Welcoming Center for New Pennsylvanians, and the Pennsylvania Immigration and Citizenship Coalition raised this issue.  The commentators identified 
§ 56.91(b)(17), § 56.331(b)(13), § 56.201, § 56.431, § 56.93 and § 56.333 for 
revision.  In particular, it was commented that the Proposed Rulemaking Order under 
§ 56.91(b)(17) and § 56.331(b)(13), included termination notice information directing customers to a number to call for information and translation assistance in Spanish and in non-Spanish “languages when census data indicates a significant population using that language resides in the public utility’s service territory.”  The IRRC recommended that the Commission clarify what constitutes a “significant population.”  Instead, the commentators submit that the Commission, in the final regulation, eliminated the entire non-Spanish language proposal, as follows:

(17) Information in Spanish, directing Spanish-speaking customers to the numbers to call for information and translation assistance. Similar information shall be included in other languages when census data indicates a significant population using that language resides in the public utility's service territory.
The commentators recommend the following amendments to the regulations at § 56.91 (b)(17) and § 56.331(b)(13):

Information in Spanish, directing Spanish-speaking customers to the numbers to call for information and translation assistance.  Similar information shall be included in other languages when census data indicates a significant population using that language resides in the public utility’s service territory.  A SIGNIFICANT POPULATION CONSTITUTES 5% OF PERSONS ELIGIBLE TO BE SERVED OR 1,000 MEMBERS OF THE LANGUAGE GROUP, WHICHEVER IS LESS.
The commentators recommend the same amendment for billing information under 
§ 56.201 and § 56.431 as follows:

…  A public utility which serves a substantial number of Spanish-speaking [ratepayers] customers shall provide billing information in English, [and] in Spanish, AND IN OTHER LANGUAGES WHEN CENSUS DATA INDICATES THAT A SIGNIFICANT POPULATION USING THE PARTICULAR LANGUAGE RESIDES IN THE PUBLIC UTILITY’S SERVICE TERRITORY.  A SIGNIFICANT POPULATION CONSTITUTES 5% OF PERSONS ELIGIBLE TO BE SERVED OR 1,000 MEMBERS OF THE LANGUAGE GROUP, WHICHEVER 
IS LESS.  

Finally, the commentators believe that § 56.93 and § 56.333, which describe a utility employee’s personal contact with customers, should be amended to require the personal contact, whether in person or by phone, be in the primary language of the customer. 

IRRC asked us to consider the comments of various parties about the utilization of languages other than English in utility communications with consumers.  We first want to note that IRRC and some other parties had concerns with what the Commission proposed in our September 2008 Proposed Rulemaking Order concerning the use of other languages on 10-day written termination notices (§§ 56.91 and 56.331).  We had proposed that utilities should provide taglines in other languages “when census data indicates a significant population using that language resides in the public utility’s service territory.”  IRRC and others suggested that the requirement was too “vague,” and we agreed.  


We want to clarify by what the Commission intended in its original proposal.  It was never intended or proposed that the entire termination notice be provided in different languages.  The intent was to just include a line in the foreign language directing the reader to the phone number to call for assistance.  As PPL and PGW pointed out in their comments, utilities retain foreign language translation services.  The line on the termination notice would simply direct the reader to call this service for assistance.  Regardless, we admitted that the original proposal was too vague, and we removed the proposed requirement in the February 2011 Final Order.  


We must also note that the use of Spanish is not at issue.  Current termination notices, and the proposed regulations, continue to require that termination notices contain taglines in Spanish that direct Spanish speakers where they can call for assistance.  This has not been an issue of debate in this rulemaking and no change in this current practice was ever proposed.  Instead, the issue has been providing similar information in languages other than English and Spanish.  


Upon reconsideration, we now believe that we can revise this requirement while at the same time making it less vague.  We will do this revising § 56.91 and § 56.331 by adding to the requirement a threshold of 5% of the population, based on census data, as advocated by parties such as Action Alliance.  The requirement will now read “Information in Spanish, directing Spanish-speaking customers to the numbers to call for information and translation assistance.  Similar information shall be included in other languages when census data indicates that 5 % or more of the residents of the utility’s service territory are using that language.”  


However, we do not agree with the recommendations of various parties to also incorporate a minimum threshold of 1,000 customers (5 percent or 1,000 customers, whichever is less).  We believe that a minimum threshold of 1,000 is too low.  As PECO and PGW pointed out in their comments, the City of Philadelphia has a very diverse population with many different languages being spoken.  A 1,000 threshold could have the effect of requiring several different taglines on the termination notices; further crowding an already crowded 2-page written notice.  PPL points out that such a requirement could even lead to an additional notice page, significantly increasing costs.  Expanding the notice to a 3-page document would also not serve consumers well from a plain-language perspective.  The longer a document is, the less likely it is to be fully read and comprehended.  We believe the five percent threshold (1 out of every 20), is a reasonable middle ground that will help protect significant vulnerable populations while not imposing additional burdensome costs on the utilities. 


Some of the parties also want us to go further still and to require the provision of 3-day personal contact termination notices (§§ 56.93, 56.333) in the language of the customer.  This would require a utility, when calling or visiting a customer’s residence to provide a notice of termination, to provide such in the customer’s language.  We believe that this has serious practical concerns (such as necessitating the utility to somehow know and keep record of each customer’s language) and cost issues, none of which have been fully aired in this proceeding.  As such, we believe it is inappropriate to expand the scope of this rulemaking in this direction at this time.  Furthermore, we believe this requirement is unnecessary in that, as we have discussed above, we are revising § 56.91 and § 56.331  to direct that the 10-day written notice of termination include information in other languages if five percent or more of the customer base uses that language. We believe it is more important that the 10-day written notice (which every customer facing termination receives) contains this information, so that the customer has the information and phone number to call in writing, in their language, making it less likely they will forget.  The 3-day personal contact notice is not nearly as critical, especially considering that a utility only has to attempt to deliver a 3-day notice; meaning that not every customer facing termination actually receives a 3-day notice.  As such, we believe providing the information in other languages on the 10-day written notice is far more effective from a public health and safety perspective, and is also the more cost-conscious solution.     


Concerning the request of some of the parties that the Commission require utilities to provide other customer communications in other languages (§§ 56.201 and 56.431), we note that the current regulation and the proposed regulations require this for Spanish.  However, we believe that expanding this requirement to include other languages presents significant cost issues for both utilities and the Commission.  Given the costs and the fact that this issue has not been fully aired in this proceeding, we believe it is inappropriate to expand the scope of this rulemaking in this direction at this time.  Parties with concerns such as these can bring them to the attention of the Commission through other proceedings.  We point to the Commission’s Policy Statement on Plain Language Guidelines (52 Pa Code § 69.251) as an example of possible other alternative methods of addressing concerns with utility communications.    

IRRC’s last concern expressed in its Disapproval Order addressed clarity and a lack of ambiguity.  We agree and will cross-reference § 56.83(3) in § 56.13 and delete the reference to “customer” in § 56.36(b)(1).
CONCLUSION

The Commission respectfully submits that it has addressed the concerns expressed by the Independent Regulatory Review Commission in its Disapproval Order.  The Commission made substantive changes to the revised final-form regulation to address IRRC’s concerns, and has explained the basis for the changes in this Report.  The Commission respectfully requests IRRC’s approval of this Report, in accordance with Section 7(c.1) of the Regulatory Review Act (71 P.S. § 745.7(c.1)).  Based on the attached revised final-form regulation, the findings of the Independent Regulatory Review Commission and the Commission’s response and recommendations regarding the regulation, the Commission further requests that the Independent Regulatory Review Commission find that promulgation of the regulation is in the public interest.    
“EXHIBIT A”
INDEPENDENT REGULATORY REVIEW COMMISSION
DISAPPROVAL ORDER
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