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SCHEDULING ORDER 


On November 17, 2011, Metropolitan Edison Company (Met-Ed), Pennsylvania Electric Company (Penelec), Pennsylvania Power Company (Penn Power) and West Penn Power Company (West Penn) (collectively “FirstEnergy Companies”) filed a Joint Petition for Approval of their Default Service Implementation Programs pursuant to Section 2807(e) of the Public Utility Code.  The Joint Petition is regarding default service rates to be charged starting June 1, 2013.

The petition was published in the Pennsylvania Bulletin on December 3, 2011, with an Answer/Protest date of December 19, 2011.  On December 22, 2011, a prehearing conference was held.  I noted the appearance of Bradley Bingaman, Esquire, Tori Giesler, Esquire, and Thomas Gadsden, Esquire on behalf of the FirstEnergy Companies; Aaron Beatty, Esquire and Darryl Lawrence, Esquire on behalf of the Office of Consumer Advocate (OCA); Daniel Clearfield, Esquire, on behalf of Direct Energy Services, LLC (Direct Energy) and Retail Energy Supply Association (RESA); Daniel Asmus, Esquire, on behalf of the Office of Small Business Advocate (OSBA); Regina Matz, Esquire on behalf of ARIPPA; Patrick Cicero, Esquire on behalf of the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA); Charles Shields, Esquire, on behalf of the Bureau of Investigation and Enforcement (I&E); Benjamin Willey, Esquire on behalf of York County Solid Waste and Refuse Authority (YCSWFA); Brian Knipe, Esquire on behalf of FirstEnergy Solutions Corp.; Michael Gruin, Esquire on behalf of Washington Gas Energy Services, Inc. (WGIES); Teresa Schmittberger, Esquire and Charis Mincavage, Esquire on behalf of Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance and Penn Power Users Group; Todd Stewart, Esquire on behalf of Dominion Retail, Inc.; Trevor Stiles, Esquire on behalf of Exelon Generation Company, LLC and Exelon Energy Company; and Susan Bruce, Esquire on behalf of West Penn Power Industrial Intervenors.

The following matters were addressed: (1) FirstEnergy Companies’ Motion to Consolidate; (2) motions for ad hoc vice admission; (3) petitions to intervene; (4) a procedural schedule based upon a nine-month litigation time frame, as set forth in 66 Pa.C.S. §2807(e) (3.6); (5) service of documents; (6) briefing instructions; (7) discovery matters; and (8) a protective order.  These matters are discussed below.

Motion to Consolidate

The Motion for Consolidation filed by Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company shall be granted because the Companies have proposed a single set of master protocols and agreements for: (1) default service supply procurement; (2) solar alternative energy credit procurement; (3) retail opt-in auctions; (4) a customer referral program; and (5) time-of-use auctions.  Thus, as it appears on the face of the Joint Petition that each company’s program involves a substantial number of common questions of law and fact, and in the interest of judicial efficiency, the Docket Nos. P-2011-2273650, P-2011-2273668, P-2011-2273669, and P-2011-2273670 shall be consolidated for purposes of litigation pursuant to 52 Pa. Code § 5.81 (relating to consolidation).

Motions for Ad Hoc Vice Admissions

		Robert M. Strickler, counsel for York County Solid Waste Authority filed a Motion for Admission pro hac vice, of Benjamin L. Willey, Esquire.  As there was no objection at the prehearing conference, said motion shall be granted.  Mr. Willey shall be granted leave to participate in these proceedings pro hac vice.

		Similarly, there being no objection to Noel Trask, counsel for Exelon Generation Company, LLC and Energy Company’s Motion for Admission pro hac vice of Trevor D. Stiles, Esquire, said motion shall be granted.  Mr. Stiles shall be granted leave to participate in these proceedings pro hac vice.

		
Petitions to Intervene

		Notices or Petitions of Intervention were filed by the following parties. 

OSBA 
Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
Exelon Generation Co.
PECO
ARIPPA
CAUSE-PA
FirstEnergy Solutions Corp.
Washington Gas Energy Service
Direct Energy Services
Retail Energy Supply Association
Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Penn Power Users Group
West Penn Industrial Intervenors
Dominion Retail
York County Solid Waste Authority

		There was no objection to any of the above parties intervening in this matter.  Accordingly, their petitions shall be granted and they shall have status as Intervenors.  OCA filed a notice of appearance and public statement on December 19, 2011, announcing its intent to intervene to protect the interests of the FirstEnergy Companies’ residential customers.  In accordance with 52 Pa.Code § 5.71, OCA is authorized by statute to participate in this proceeding.
  

Procedural Schedule
	
		The procedural schedule is as follows:
	Prehearing Conference
	December 22, 2011

	Other Party Direct Testimony
	February 17, 2012  

	Settlement Conference
Rebuttal Testimony
	February 28, 2012 
March 16, 2012

	Surrebuttal Testimony
	April 4, 2012

	Oral Rejoinder / Evidentiary Hearings
	April 11-13, 2012

	Main Briefs
	May 4, 2012

	Reply Briefs
	May 18, 2012

	
	


		The above filing dates are all in-hand dates (by 4:30 p.m.) to the parties and the presiding officer.  All parties are reminded to serve the presiding officer with all filed documents, and to provide the presiding officer with an e-version in Word 2003.

	
Identification of witness order

		Counsel for the FirstEnergy Companies will coordinate the order of witnesses and estimated time for cross-examination by each party, and will supply a copy of the witness order to me approximately one (1) week prior to the hearing, or as soon thereafter as possible given that testimony is due one week prior to the hearing.


Service of documents

		Service of documents by e-mail (by 4:30 p.m.) on the due date will be considered in-hand service, if a hard copy is sent by the following day via first class mail.  The parties are in agreement though that discovery documents served after 12:00 p.m. (noon) on a Friday shall be deemed served on the following business day (i.e. Monday).  The service list is attached to this Scheduling Order.   

Timing of motions or objections with respect to prepared written testimony

		Motions or objections with respect to written testimony must be presented in writing and provided to the parties and the presiding officer no later than 24 hours prior to the date that the witness is scheduled to testify. 

Briefing instructions

		Briefing instructions will be provided in a subsequent Briefing Order issued after evidentiary hearings, and a common briefing outline may be required. 

Location and start time of hearing

		The hearing will begin at 10:00 a.m. on Wednesday, April 11, 2012, in Hearing Room No. 1 at the Commonwealth Keystone Building, in Harrisburg, PA.  

Transcript turnaround time

		The transcript turnaround time is three (3) days.

Public Input hearings

		The OCA indicated that it was not necessary to schedule public input hearings in this proceeding.  OCA agreed to notify me and the parties if that situation should change.

Discovery matters

		OCA requested a modification of the discovery rules set forth in the Commission’s regulations due to the time constraints that could be applicable to this proceeding.  The parties are in agreement with those changes.  I note that service of objections is not required upon the ALJ; however, it is required upon the parties.  Accordingly, the discovery rules for this proceeding, from December 22, 2011, forward are as follows:

1.	Answers to written interrogatories be served in-hand within ten (10) calendar days of service of the interrogatories.

2.	Objections to interrogatories be communicated orally within three (3) days of service; unresolved objections be served on the parties in writing within five (5) days of service of the interrogatories.

3.	Motions to dismiss objections and/or direct the answering of interrogatories be filed within three (3) days of service of written objections.

4.	Answers to motions to dismiss objections and/or direct the answering of interrogatories be filed within three (3) days of service of such motions.

5.	Responses to requests for document production, entry for inspection, or other purposes be served in-hand within ten (10) calendar days.

6.	Request for admission be deemed admitted unless answered within ten (10) days or objected to within five (5) days of service.

	
Protective Order

		FirstEnergy Companies requested I issue a protective order in the form attached to their Prehearing Memorandum as Appendix A.  However, counsel for RESA and Direct Energy objected and requested more time to review the draft protective order.   I ask that counsel for FirstEnergy Companies file a separate proposed protective order with the Secretary’s Bureau for my signature with an electronic copy to me in Word format.  The parties will then have twenty days from the date the draft order is filed to respond.   

Settlement

		A settlement conference has been scheduled for Tuesday, February 28, 2012.  The parties are reminded that if a settlement is reached, they should file a petition for settlement as well as individual parties’ statements in support of the settlement petition.  Additionally, it may be necessary to enter written testimony and other evidence into the record with a settlement petition, in order to provide the presiding officer with enough evidence to support findings that the proposed settlement is in the public’s interest and in accordance with the Public Utility Code.  Evidence may be moved into the record with a written verification, or with the testimony of a live witness attesting to the truthfulness of the testimony offered.  Any settlement petitions are to be filed in hard copy as well as in a CD in searchable PDF format.  In addition, any settlement petitions are to be delivered to me in hard copy as well as electronically in Word format. 

Official Service List

		Each party will be limited to one address on the official service list as enclosed with this Order.  Mr. Gadsden will be the primary contact person for the FirstEnergy Companies.  Additional counsel or technical advisors may be included on an e-mail service list upon request.  Thus far, the e-mail distribution list includes the following counsels’ and prospective witnesses’ e-mail addresses.  This list is subject to change as the litigation progresses.

sgranger@pa.gov
chshields@pa.gov
tgadsden@morganlewis.com
kkulak@morganlewis.com
adecusatis@morganlewis.com
cvasudevan@morganlewis.com
bbingaman@firstenergycorp.com
tgiesler@firstenergycorp.com
jamcnelly1@arippa.org
rmatz@thomaslonglaw.com
mag@stevenslee.com
lre@stevenslee.com
tchryssikos@washgas.com
pwoodyard@wges.com
blw@bwilleylaw.com
d.vollero@ycswa.com
rstrickler@gslsc.com
ssp@bwilleylaw.com
brian.knipe@bipc.com
aklodow@firstenergycorp.com
tsstewart@hmslegal.com
cmincavage@mwn.com
sbruce@mwn.com
tschmittberger@mwn.com
pulp@palegalaid.net
dclearfield@eckertseamans.com
dodell@eckertseamans.com
jnorton@eckertseamans.com
cshultz@eckertseamans.com
divesh.gupta@constellation.com
david.fein@constellation.com
tstiles@foley.com
noel.trask@exeloncorp.com
tmullooly@foley.com
dasmus@pa.gov
rdk@indecon.com


 		THEREFORE,

IT IS ORDERED:

1.         That the Motion for Consolidation by Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company is hereby granted.  Docket Nos. P-2011-2273650, P-2011-2273668, P-2011-2273669, and P-2011-2273670 are hereby consolidated for purposes of litigation.


		2.	That the procedural schedule is as follows:

Prehearing Conference						December 22, 2011
	Other Party Direct Testimony
	February 17, 2012  

	Settlement Conference
Rebuttal Testimony
	February 28, 2012 
March 16, 2012

	Surrebuttal Testimony
	April 4, 2012

	Oral Rejoinder / Evidentiary Hearings
	April 11-13, 2012

	Main Briefs
	May 4, 2012

	Reply Briefs
	May 18, 2012



		3.	That all discovery requests and responses will be served in-hand or via electronic mail, with hard copies of the documents sent via First Class Mail.

	
		4.	That service of documents by e-mail (by 4:30 p.m.) on the due date will be considered in-hand service, if a hard copy is sent by the following day via first class mail.  The service list is attached to this Scheduling Order.  


		5.	That the discovery rules for this proceeding, from December 22, 2011, forward are as follows:

a.	Answers to written interrogatories be served in-hand within ten (10) calendar days of service of the interrogatories.

b.	Objections to interrogatories be communicated orally within three (3) days of service; unresolved objections be served on the parties in writing within five (5) days of service of the interrogatories.

c.	Motions to dismiss objections and/or direct the answering of interrogatories be filed within three (3) days of service of written objections.

d.	Answers to motions to dismiss objections and/or direct the answering of interrogatories be filed within three (3) days of service of such motions.

e.	Responses to requests for document production, entry for inspection, or other purposes be served in-hand within ten (10) calendar days.

f.	Request for admission be deemed admitted unless answered within ten (10) days or objected to within five (5) days of service.

		6.	That directives regarding other matters including: identification of witness order, motions, and settlement petitions are adopted as referenced in this Order.	

		7.	That the Petitions to Intervene filed by the Office of Small Business Advocate; Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.; Exelon Generation Co.; PECO; ARIPPA; CAUSE-PA; FirstEnergy Solutions Corp.; Washington Gas Energy Service; Direct Energy Services; Retail Energy Supply Association; Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Penn Power Users Group
West Penn Industrial Intervenors; Dominion Retail; and York County Solid Waste Authority are hereby granted.

		8.	That Benjamin L. Willey, Esquire, counsel for York County Solid Waste Authority is granted leave to participate in these proceedings pro hac vice.

		9.	That Trevor D. Stiles, counsel for Exelon Generation Company, LLC and Energy Company is granted leave to participate in these proceedings pro hac vice.

		10.	That if the FirstEnergy Companies desire a protective order, they are directed to file one with the Secretary’s Bureau and give the presiding officer an electronic copy 



in Word format.  All parties will have twenty days from the date the proposed protective order is filed to respond.  


Date: December 22, 2011										
						Elizabeth H. Barnes
						Administrative Law Judge


P-2011-2273650 METROPOLITAN EDISON COMPANY
P-2011-2273668 PENSYLVANIA ELECTRIC COMPANY
P-2011-2273669 PENNSYLVANIA POWER COMPANY
P-2011-2273670 WEST PENN POWER COMPANY

JOINT PETITION FOR APPROVAL OF DEFAULT SERVICE PLAN

CHARLES DANIEL SHIELDS ESQUIRE
PA PUC BUREAU OF INVESTIGATION AND ENFORCEMENT
PO BOX 3265
HARRISBURG PA  17105


AARON BEATTY ESQUIRE
DARRYL LAWARENCE ESQUIRE
OFFICE OF CONSUMER ADVOCATE
5TH FLOOR FORUM PLACE
555 WALNUT STREET
HARRISBURG PA  17101-1923


DANIEL G ASMUS ESQUIRE
OFFICE OF SMALL BUSINESS ADVOCATE
SUITER 1102 COMMERCE BUILDING
300 NORTH SECOND STREET
HARRISBURG PA  17101


THOMAS P GADSDEN ESQUIRE
MORGAN LEWIS & BOCKIUS LLP
1701 MARKET STREET
PHILADELPHIA PA  19103-2921


DANIEL CLEARFIELD ESQUIRE
DEANNE M O'DELL ESQUIRE
ECKERT SEAMANS CHERIN & MELLOT LLC
213 MARKET STREET 8TH FLOOR
PO BOX 1248
HARRISBURG PA  17108-1248

BRIAN J KNIPE ESQUIRE
BUCHANAN INGERSOLL & ROONEY PC
17 NORTH SECOND ST, 15TH FLOOR
HARRISBURG PA 17101-1503


CHARIS MINCAVAGE ESQUIRE
SUSAN E BRUCE ESQUIRE
MCNEES WALLACE & NURICK
100 PINE STREET
PO BOX 1166
HARRISBURG PA  17108

REGINA L MATZ ESQUIRE
THOMAS, LONG, NIESEN & KENNARD
 212 LOCUST ST
SUITE 500
PO BOX 9500
HARRISBURG PA 17108

BRADLEY A BINGAMAN
TORI L GEISLER
FIRSTENERGY SERVICE COMPANY
2800 POTTSVILLE PIKE
PO BOX 16001
READING PA  19612-6001

PATRICK M CICERO ESQUIRE
PENNSYLVANIA UTILITY LAW PROJECT
118 LOCUST STREET
HARRISBURG PA 17101-1414

BENJAMIN L WILLEY ESQUIRE
LAW OFFICES OF BENJAMIN L WILLEY
7272 WISCONSIN AVENUE
SUITE 300
BETHESDA MD 20814

MICHAEL A GRUIN, ESQUIRE
STEVENS & LEE
17 NORTH SECOND ST, 16TH FLOOR
HARRISBURG PA 17101

TODD S STEWART ESQUIRE
HAWKE MCKEON & SNISCAK LLP
100 NORTH TENTH ST
HARRISBURG PA 17101

DIVESH GUPTA
MANAGING COUNSEL – REGULATORY
CONSTELLATION ENERGY
100 CONSTELLATION WAY SUITE 500C
BALTIMORE MD 21202

TREVOR D STILES ESQUIRE
FOLEY & LARDNER LLP
777 E WISCONSIN AVE
MILWAUKEE WI 53202

