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FINAL IMPLEMENTATION ORDER

BY THE COMMISSION:


At its Public Meeting of January 12, 2012, the Pennsylvania Public Utility Commission (“Commission”) issued a Tentative Implementation Order (“Tentative Order”) to solicit public input for its implementation of the Gas and Hazardous Liquids Pipelines Act, Act 127 of 2011 (“Pipeline Act” or “Act 127”).  The Commission’s Tentative Order set forth tentative determinations regarding the implementation of Act 127 and provided draft registration materials for comment.  The Commission distributed the Tentative Order to entities that could be subject to Act 127 and notice of the Tentative Order appeared in the January 28, 2012 issue of the Pennsylvania Bulletin.  


In response to the Tentative Order, the Commission received written comments from the following: Borough of Chambersburg (“Chambersburg”), Pennsylvania Propane Gas Association (“PPGA”), Wyoming County, Hawke McKeon and Sniscak LLC (“Hawke McKeon”), League of Women Voters of Pennsylvania (“LWVPa”), Pennsylvania Independent Oil and Gas Association (“PIOGA”), Pennsylvania Steel Alliance (“Alliance”), UGI Distribution Companies (“UGI”), Williams Field Services Company LLC (“Williams”) and Pipeline Safety Coalition (“Coalition”).   
In addition, on January 26, 2012, Commission staff held an informational teleconference with approximately 100 interested persons to address questions regarding the planned implementation of Act 127.  In addition to the Commission’s evaluation and disposition of the comments received in response to the Tentative Order, participants in the January 26, 2012 teleconference identified several issues which will also be addressed in this Final Order.

We note at the outset that the comments overwhelmingly focused on jurisdictional issues and that with the exception of comments regarding tubular steel country of origin reporting, few comments were directed toward the details of the registration, timeline and assessment processes outlined in the Tentative Order.  Accordingly, the following provisions of the Tentative Order are hereby adopted in this Final Order without further discussion:

1. The registration fee for pipeline operators is $250;
2. The 2012 Registration deadline is March 16, 2012;
3. Assessment invoices for the Commission’s 2011-12 fiscal year will be mailed by March 30, 2012 and due by April 30, 2012; and
4. Assessment invoices for the Commission’s 2012-13 fiscal year will be mailed in July 2012 with payment due within 30 days.

Discussion of Comments
A. “Pipeline Operators” and Commission Jurisdiction Under Act 127.

In accordance with the Pipeline Act, the Commission must develop and maintain a registry of pipeline operators within the Commonwealth of Pennsylvania.  “Pipeline operator” is defined in the Act as “a person that owns or operates equipment or facilities in this Commonwealth for the transportation of gas or hazardous liquids by pipeline or pipeline facility regulated under Federal pipeline safety laws.”
  However, the term “pipeline operator” specifically excludes “a public utility or an ultimate consumer who owns a service line on the real property of the ultimate consumer.”  Many parties commented on the Commission’s proposed determinations regarding pipeline operators and its jurisdiction under Act 127.

Several commenters proposed that the Commission consider “pipeline operators” to include anyone operating a pipeline regardless of class location.  See generally Wyoming County Comments and Coalition Comments.  PIOGA and several other commenters suggested that the Commission determine that all operators of pipelines in Class 1 areas transporting gas from conventional wells be excluded from Act 127, regardless of the existence of any type of distribution service (i.e. farm taps).  

PIOGA further requests that the Commission “confirm” or “expressly confirm” various assertions regarding the scope of its jurisdiction under Act 127.  The requested confirmations are: (a) production pipelines are excluded from Act 127; (b) gathering lines in Class 1 areas that transport gas primarily from conventional wells are exempt from Act 127; and (c) onshore gathering lines in Class 1 areas are not to be included in assessment 
calculations, registration and reporting.  PIOGA also makes various suggestions regarding farm taps and the posting of any agreements between the Commission and PHMSA on the Commission’s website.
In addition, PIOGA proposed threshold requirements for the amount of natural gas from unconventional wells in a pipeline with natural gas mixed from conventional and unconventional wells which would trigger that the pipeline be included within the Commission’s jurisdiction as a Class 1 pipeline serving unconventional wells.  
 Analysis and Disposition

We have considered all of the comments received regarding the scope of Commission authority over pipelines and pipeline operators subject to Act 127.  We acknowledge our authority under Act 127 is limited to pipeline operators and pipeline facilities subject to Federal pipeline safety laws.  However, the Federal pipeline safety laws rely on operators to classify their own facilities.  See 49 C.F.R §192.8(a) (requiring operators to use API RP 80 to determine which facilities are onshore gathering lines).  We do not believe that Act 127 requires us to accept without question an operator’s self–classification of its lines.  

If a person operates pipelines that are located solely in Class 1 locations and that have no distribution service, such pipelines are currently not jurisdictional under Act 127 and the person need not register as a pipeline operator.  If it is subsequently determined that the pipelines are not solely in Class 1 areas and are subject to Federal pipeline safety laws, the non-registrant is potentially liable for failing to register as a pipeline operator and for any other violations it may have committed under Act 127. 
PIOGA makes several good suggestions as to how the Commission should address farm taps on pipelines in Class 1 areas.  We agree with PIOGA that the entire pipeline should not be treated as jurisdictional or subject to assessment due to the existence of farm taps.  Nonetheless, farm taps are a type of distribution service regulated under Federal pipeline safety laws, regardless of class location.  Accordingly, operators of pipelines in Class 1 locations with farm taps are required to register as pipeline operators.  We have made the necessary adjustments to the registration form to indicate that pipelines in Class 1 areas need to report total mileage and the number of farm taps.
The Commission believes that PIOGA sets forth a reasonable standard for mixed gas situations regarding class 1 pipelines.  Therefore, the Commission adopts the threshold of at least 50% of gas throughput being from unconventional wells as the threshold to trigger Commission jurisdiction over a Class 1 pipeline serving unconventional wells.  
B. Tubular Steel Reporting. 


The Alliance commented on the Commission’s proposed tubular steel reporting requirements.  Specifically, the Alliance noted that tubular steel products could be manufactured in more than one country because the steel product could be “melted and poured” in one country and the tube formed in a separate country.  Accordingly, the Alliance proposed that the Commission require pipeline operators to use a “Material Test Report” form to provide both country of manufacture and steel specification information.  Lastly, the Alliance proposed record retention provisions and compliance audits.  

PIOGA proposed threshold requirements for the amount of natural gas from unconventional wells in a pipeline with natural gas mixed from conventional and unconventional wells that would trigger the pipeline operator to report tubular steel purchases.  PIOGA proposed a requirement of at least 50% of unconventional gas to require reporting.   Lastly, PIOGA and several teleconference participants requested the Commission clarify the term “exploration” as used in the steel disclosure provisions of Act 127. 

Analysis and Disposition 


The Commission adopts the Alliance’s comments on the possibility that a tubular steel product may have more than one country of manufacture and have made appropriate changes to the Registration Form Instructions.  The Commission also appreciates the significance of the Material Test Report form and the information contained in it.  Therefore, at this early stage of implementing Act 127, we have modified the Commission’s steel disclosure form by adding a column to indicate whether the pipeline operator has a Material Test Report form available for the pipe listed in the disclosure.
The Commission notes that only “pipeline operators” are subject to Act 127.  Therefore, natural gas producers and well operators that do not operate pipelines subject to Act 127 have no reporting obligations.  We do not believe the General Assembly intended for anyone other than “pipeline operators” to have the obligation to report the country of manufacture for tubular steel products.  Accordingly, we will limit steel pipe disclosure to pipeline operators subject to Act 127.  Accordingly, steel pipe used on the well pad and in downhole operations will not be subject to disclosure reporting.  However, all pipeline operators are required to report the country of manufacture for tubular steel products for their Class 1 pipelines that are not otherwise subject to the Pipeline Act (such as Class 1 gas pipelines that do not reach the 50% service threshold to be considered serving unconventional wells and do not have farm taps), because the Pipeline Act indicates that such reporting must occur regardless of class location for those entities that are subject to the Act.  See Pipeline Act, Section 301(d).  
C. Teleconference Issues.
1. Hazardous Liquids.

In preparation of the January 26, 2012 teleconference, Marathon Pipe Line LLC, Buckeye Partners, L.P., and Enterprise Products, Inc. submitted questions regarding the Commission’s jurisdiction over hazardous liquids pipelines and reporting issues regarding such pipelines.  Specifically, the companies questioned the extent of the Commission’s jurisdiction over hazardous liquids pipelines and indicated that the draft Registration Form was not conducive for reporting regarding hazardous liquids pipelines.  

In response to these questions the Commission provides the following clarifications:
As recognized in Appendix A to Part 195 of the Code of Federal Regulations, due to the non-exclusive nature of Federal Energy Regulatory Commission (“FERC”) jurisdiction over hazardous liquids pipelines, there is both state and Federal jurisdiction over these lines.  Consequently, non-public utility hazardous liquid pipelines within Pennsylvania must be registered with the Commission. 

The Commission notes that it does not have an agreement currently in place with PHMSA for the Commission to perform inspections of interstate or intrastate hazardous liquids pipelines for PHMSA.  Accordingly, for the current fiscal year (2011-12), the Commission will require registration by operators of interstate and intrastate hazardous liquids pipelines but it will not conduct inspections of such pipelines until the Commission and PHMSA enter into an agreement or otherwise address the allocation of safety jurisdiction between the Commission and PHMSA.  The Commission anticipates resolving this issue prior to the start of the 2012-13 fiscal year.  Therefore, the Commission will not include hazardous liquids pipeline miles in the current fiscal year assessment.  An attachment has been added to the Registration Form for reporting interstate and intrastate mileage of hazardous liquids pipelines by high consequence area (“HCA”) or non-high consequence area (“non-HCA”). 
2. Mileage Reporting Requirements.

Numerous parties commented on the mileage reporting requirements, seeking clarification as to the measurement unit in which to report and asserting that some accommodation should be made for operators with very limited pipelines.  
In response to these questions and comments, the Commission provides the following clarification:

Pipeline mileage should be reported to the nearest 1/10th of a mile.

3. Jurisdiction Over Landfill Gas Distribution Systems.
Various parties sought guidance regarding the Commission’s jurisdiction over landfill gas distribution systems, asserting that landfill sites are outside the Commission’s jurisdiction pursuant to the Pipeline Act and seeking clarification as to the Commission’s jurisdiction in relation to gas distribution on landfill sites.  
In response to these questions and comments, the Commission provides the following clarification:

Pipeline systems on a landfill site are not subject to the Pipeline Act, pursuant to Section 504(b) of the Pipeline Act.  Pipeline outside the property boundary of a landfill site that connects to the landfill may be subject to Commission’s jurisdiction, if such pipeline otherwise meets the Act’s jurisdictional requirements.    

4. Registration Form.
Various parties provided questions and comments regarding issues related to the draft version of the Registration Form that was attached to the Tentative Order.  The parties asserted that hazardous liquids pipelines would not be able to use the form, the information requested was not clear for some items, and that the units of measurement for reporting was not clear.  

In response to these questions and comments, the Commission provides the following clarifications:

Numerous changes have been made to the draft Registration Form.  The revised Registration Form is attached to this Final Implementation Order.  The changes generally include: 

· Adding an attachment for reporting mileage for hazardous liquids pipelines; 

· Adding a statement on the mileage reporting attachments that mileage should be reported to the nearest 1/10th of a mile;

· Instructions are now included with the form which explain in more detail what information should be provided; and
· More detailed information is now sought regarding the type of pipeline service the registrant provides.
Conclusion

The Pipeline Act expands the Commission’s jurisdiction and includes an assessment for the anticipated costs of this pipeline safety program.  The Commission is charged with enforcing pipeline safety regulations to ensure the public’s safety and a clean environment.  This Final Implementation Order is the first step to carry out these standards; THEREFORE,

IT IS ORDERED:


1.  
All pipeline operators in the Commonwealth of Pennsylvania shall file with the Commission an Initial Registration Form (attached hereto as Appendix A) by 
March 16, 2012, and an Annual Registration Form by March 31st of each year thereafter, in accordance with this Final Implementation Order and the then-current Pipeline Operator Annual Registration Form. 

2.  
That the Commission’s Fiscal Office shall compute the annual assessment for each pipeline operator based on the pipeline operator’s current registration form and in accordance with the Pipeline Act.
3.  
That all pipeline operators subject to the Pipeline Act shall pay their assessment within 30 days of the postmark date of the invoice.  For the 2011-12 assessment only, the Commission will issue invoices on March 30, 2012, and payment of these invoices will be due by April 30, 2012.  In order to fund the cost of the Commission’s expanded pipeline safety program as soon as practicable, the Commission requests that pipeline operators submit payment by April 16, 2012, or as soon thereafter as each operator is able.  

4.  
For the 2012-13 assessment, invoices shall be mailed in July 2012 and pipeline operators shall pay their assessments within 30 days of the postmark date of the invoice.

5.
That a copy of this Final Implementation Order shall be published in the Pennsylvania Bulletin and be posted on the Commission’s website.
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BY THE COMMISSION








Rosemary Chiavetta







Secretary

(SEAL)
ORDER ADOPTED:   February 16, 2012
ORDER ENTERED:    February 17, 2012
�  The Tentative Order contained the incorrect year for these invoices.  In order to have funds necessary to support Act 127 activities in Fiscal Year 2012-13, the Commission needs to collect assessments as soon as practicable after commencement of the fiscal year on July 1, 2012.  This timing was explained during the January 26, 2012 teleconference with industry stakeholders and is corrected in this final order.


� Included are Pennsylvania Boroughs that fall within the definition of “pipeline operators,” however such Boroughs are exempt from paying either registration fees or assessments pursuant to the Pipeline Act.  Also, petroleum gas distributors registered under the Propane and Liquefied Gas Act are exempt from paying the registration fee. 
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