BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
	JOINT PETITION OF METROPOLITAN EDISON COMPANY, PENNSYLVANIA ELECTRIC COMPANY, PENNSYLVANIA POWER COMPANY AND WEST PENN POWER COMPANY FOR APPROVAL OF THEIR DEFAULT SERVICE PROGRAMS
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DOCKET NOS.
	
P-2011-2273650
P-2011-2273668
P-2011-2273669
P-2011-2273670


ORDER DENYING THE RETAIL ENERGY SUPPLY ASSOCIATION’S MOTION TO COMPEL
On February 24, 2012, the Retail Energy Supply Association (“RESA”) filed a Motion to Dismiss FirstEnergy’s Objections and Compel Response to Set III Interrogatories.  Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company, and West Penn Power Company (collectively, the “Companies”) submitted an Answer in opposition to the Motion.  

Rules on Permissible Discovery

		The standard for permissible discovery is set forth in the Commission’s regulations at 52 Pa. Code §5.321(c) as follows:
[bookmark: 5.321.]		§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
		There are limitations on discovery, and exceptions to those limitations, as set forth in 52 Pa. Code §5.361(a) – (c):
		§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
(b)  In rate proceedings, discovery is not limited under subsection (a) solely because the discovery request requires the compilation of data or information which the answering party does not maintain in the format requested, in the normal course of business, or because the discovery request requires that the answering party make a special study or analysis, if the study or analysis cannot reasonably be conducted by the party making the request.
(c)  If the information requested has been previously provided, the answering party shall specify the location of the information.
Pursuant to 52 Pa. Code §5.321(c), parties may obtain discovery of any unprivileged matter which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, subject to limitations in 52 Pa. Code §5.361.  

	Given the broad scope of inquiry under 47 U.S.C. §252(e) and 52 Pa. Code §5.321(c), the Commission has applied a liberal standard with respect to relevancy.  See, Pa. P.U.C. v. Equitable, supra.  Any doubts are to be resolved in favor of relevancy and permitting discovery.  Koken v. One Beacon Insurance Company, 911 A.2d 1021, 1025 (2006).  
Discussion
The legal standard for approval of a default service plan is governed by 66 Pa. C.S. Section § 2807(e).  Under Section 2807(e)(6), the Commission is required to consider whether a default service plan is consistent with a variety of requirements, including whether a default service plan will result in a competitively procured prudent mix of supply contracts to ensure “least cost over time” to customers.  If, based on its review of the information provided by the Independent Evaluator, the Commission has reason to believe that one or more participants in the default service procurements may have engaged in anticompetitive behavior, the Commission may seek additional information and/or initiate an investigation at that time.
In its Set III interrogatories, RESA seeks to obtain information on the winning default service suppliers from the Companies’ default service procurements during their first default service programs (“DSP 1”).  Specifically, in RESA Set III-2, RESA requests the names and percentages of default service supply won by each supplier:
For each company, and for each auction held during the current default service plan period, provide the names of the successful wholesale auction bidders and the percentage of the available load that each supplier was awarded.
Alternatively, RESA seeks the disaggregated bid information with fictitious labels instead of the specific supplier names, i.e. Supplier 1, Supplier 2.

The Companies object to this discovery request on the grounds that the Companies’ default service supply auction procurements are governed by rules (the “Auction Rules” or “Rules”) approved by the Commission.[footnoteRef:1]  The Rules were developed with and administered by an independent evaluator approved by the Commission (NERA Economic Consulting, Inc. (“NERA”)), and they include extensive confidentiality provisions which prevent the Companies (and NERA) from releasing information provided by bidders, including bidder identity and the amount of awarded supply.  The Auction Rules provide in pertinent part: [1:  See Docket Nos. P-2009-2093053 and P-2009-2093054 (Met-Ed and Penelec) (Order entered November 6, 2009) (“Met-Ed/Penelec DSP Order”); Docket No. P-2010-2157862 (Penn Power) (Order entered October 21, 2010) (“Penn Power DSP Order”).  West Penn Power procures its wholesale default supply through a request for proposals process, not an auction process, and there is no load cap on its procurements.  See Docket No. P-00072342 (Order entered July 25, 2008) (approving West Penn default service supply plan). 
] 

The Companies and the Independent Evaluator will consider all data and information provided by Bidders for a solicitation to be confidential and will attempt to limit their disclosure to the public in accordance with the provisions of this section. The Companies will also take reasonable action to ensure that their employees, representatives and agents authorized to consider and evaluate all Proposals protect the confidentiality of such data and information.  The Evaluation Team will be provided access to the Bidder’s Proposals on a need-to-know basis. . . 
However, absolute protection from public disclosure of the Bidders’ data and information filed in response to an Auction cannot be provided and is not intended. For example, the Independent Evaluator may provide access to the Bidders’ data and information to staff from the PaPUC in order to allow the PaPUC to consider the results of a solicitation. As directed by the PaPUC, the Independent Evaluator will release, for each product procured through each Auction, the final Auction price as well as the percentage of load represented by each tranche. The Independent Evaluator will issue an announcement on behalf of the Companies with this information and the announcement will also be posted to the web-based data room. Unless directed otherwise by the PaPUC, this announcement will be issued no later than fifteen (15) days from the close of the solicitation ... Furthermore, the Companies, or the Independent Evaluator on behalf of the Companies may, with approval from the PaPUC, release additional information at some point in time after approval by the PaPUC of the results of a solicitation; in that case, the Independent Evaluator will give notice of any planned release of information by the Companies. By submitting a Proposal in a solicitation, a Bidder acknowledges and agrees to the confidentiality provisions set forth herein, as well as any limitations thereto.
The Bidders’ data and information filed in response to the Fixed Auction will be disclosed if required by any federal, state or local agency (including, without limitation, the PaPUC) or by a court of competent jurisdiction. However, the Companies will notify the Bidder in advance of such disclosure and cooperate with such Bidder, to the extent deemed reasonable by the Companies, and at the expense of the Bidder, to prevent the disclosure of such materials… Notwithstanding the above, the Companies reserve the right to use and communicate publicly and/or to third parties any and all information/data submitted in any Proposal in all proceedings before the PaPUC and the courts, if necessary, without the prior consent/approval of, or notice to, any such Bidder.
See Exhibit 1, Sections X.3.1-X.3.3.[footnoteRef:2]   [2:  A full copy of the Auction Rules is available on the Companies’ procurement website at www.https://www.firstenergycorp.com/upp/pa/power_procurements/auction/supplier_documents.html.
] 

	RESA argues the information sought is relevant to show if one or two suppliers, including any affiliates of the Companies, have dominated the procurement process used by the Companies in the wholesale auctions conducted during the existing default service period.  RESA contends that if one or a small number of suppliers has consistently dominated the wholesale auctions, this could justify more robust load caps.  RESA argues that this information is necessary for consideration of the Companies’ proposed “load cap” in this proceeding.  The load cap, which is administered by NERA in each procurement, precludes any one supplier from obtaining more than a specific percentage of the default service supply available in each procurement in order to ensure supplier diversity.  The Commission explained the function of a load cap in the Met-Ed/Penelec DSP Order:
The level at which the load cap is set must balance supplier diversity and achieving the lowest price in the supply auctions.  All other things being equal, supplier diversity would mitigate the impact on customers of a supplier’s default.  However, a load cap would also limit the amount of default generation supply that the lowest cost bidder can provide, which would necessarily increase the total average cost to serve default load.
See Met-Ed/Penelec DSP Order, p. 16 (quoting Recommended Decision, entered Sept. 2, 2009); see also id. at 17 (approving 75% load cap and rejecting RESA proposal for lower load cap, stating that “[w]e agree with the Companies that the ALJ carefully balanced the competing interest of supplier diversity and attaining the lowest cost bids possible.”).
The Companies contend that the default service supply auction procurements for DSP 1, about which RESA now seeks to inquire, were conducted in strict compliance with the Commission-approved Auction Rules, as the independent evaluator validated and as the Commission confirmed by approving the auction results.  Consequently, there is no basis for RESA to receive the highly confidential information it seeks in order to confirm whether the 75% load cap was observed in prior auctions.   I agree with the Companies on this issue, as Commission staff is already aware of whether the 75% load cap was observed in the prior auctions, and presumably it was observed as the Commission approved the process.
Additionally, there is no valid basis for RESA to contend that releasing highly confidential historical information is justified in order to determine whether, or by how much, each winning bidder’s share of the DSP 1 load was below the 75% load cap.  The Commission approved the historical 75% load cap because it had expressly determined that it was consistent with a proper “balance” of “supplier diversity” and “achieving the lowest cost” if one winning bidder were to supply up to 75% of default load.   The standard for discovery is relevance, not curiosity.   See Pa. P.U.C. v. Pennsylvania-American Water Company, Docket No. R-2011-2232243, Order on Motion to Compel of Administrative Law Judges Angela T. Jones and Eranda Vero (July 21, 2011), pp. 21-22.  With regard to the latter purpose, the auction rules imposed a cloak of confidentiality specifically to prevent parties from “mining” historical data to try to obtain a competitive advantage that would compromise the integrity of future auction processes. See footnote 2, supra, and authorities cited therein.
Moreover, the number of winning bidders and their shares of load obtained in the historical DSP 1 auctions are irrelevant to evaluating the load cap in this proceeding.  Each auction is conducted according to the approved rules for that auction, and compliance with those rules is validated by the independent evaluator.  The time-specific factual scenarios and market forces that may have existed in the past have a large – and potentially overriding – influence on the results of the historical auctions.  Those factual scenarios and market forces are not static.  Consequently, RESA’s arguments fail for the additional reason that past performance is no indication of future results.  
RESA has failed to show how the specific amounts that suppliers have won in prior procurements is relevant to any consideration of the Companies’ proposed load cap in this proceeding.  As the Commission explained, the function of a load cap is to “balance” supplier diversity (i.e., the number of suppliers) and the total amount a supplier can provide, which can affect a supplier’s price.  The question in determining the proper load cap – as reflected in the Commission’s consideration of different load cap levels in the Met-Ed/Penelec Order – is whether the load cap level is set to attract a sufficient number of bidders who can provide least-cost supply.  See id. (adopting 75% load cap).   The total number of bidders participating in the auction determines the competitiveness of the auction process. 
The Commission issued a secretarial letter specifically delineating the limited type of information that must be provided with respect to a procurement:
. . . The Commission has become aware of the need to provide guidance relating to the release of default service auction results and the creation of default service rate calculation models.  Specifically, we understand that electric generation suppliers (EGSs) participating in the CHARGE forum have advocated for consistency and transparency in these areas, and the Office of Consumer Advocate has echoed this sentiment.  While electric distribution companies (EDCs) have expressed the need for some flexibility due to operational limitations and differences among their default service plans, we understand that they are generally amenable to providing this information in a consistent and transparent manner and require some guidance from the Commission. . . .   
. . . [T]he Commission believes that all EDCs should release, for each procurement class, the weighted average winning price for each individual solicitation of the following products:
· full requirements (including the percentage of total load each 
full requirements tranche represents)
· block 
· hourly
· alternative energy credits
· any other product types

The Commission further notes that such releases should take place within a maximum of 15 calendar days from the closing of each solicitation and to adhere to this format on an ongoing basis.
See Secretarial Letter, Re: Disclosure of Default Service Solicitation Results and Creation of a Default Service Rate Calculation Model, Docket No. M-2009-2082042 (October 12, 2010) (“Secretarial Letter”).
	I am persuaded to find that the subject matter requested is privileged and would cause an unreasonable investigation, such that the discovery should not be allowed.  Even if I were to compel discovery of disaggregated bids labeled by supplier 1 and supplier 2, etc., the bidders could conceivably use the information to determine what their competition bid on the same tranches.  This is especially true when there is a small number of bids.  I further find the information requested to be irrelevant to instant proceeding.  Commission staff is already aware of whether the Companies’ affiliates dominated the procurement process and by what percentage of market power.  Commission staff is in a position of knowing whether the code of conduct or auction rules should be reexamined or amended.  I agree with RESA that if an affiliate of the Companies has been one of the largest winning bidders, this may mean the code of conduct or bidding rules may need to be reexamined to prevent market domination; however, the information is irrelevant to the current proposed default service plans before me. In light of the  Auction Rules and the Secretarial Letter delineating the limited information that should be released following a default service supply procurement and the lack of relevance of the requested information to the issues in this case, RESA’s Motion shall be denied.   The Companies’ objection shall be sustained to this interrogatory.  The existence of the protective order in this proceeding does not provide an independent basis for the Companies to disclose confidential information under the Auction Rules.
THEREFORE;
IT IS ORDERED
1.	That the Retail Energy Supply Association’s Motion to Dismiss FirstEnergy’s Objections and Compel Response to Its Set III Interrogatories to FirstEnergy is hereby denied.  

Dated: March 16, 2012				________________________________
							Elizabeth H. Barnes
							Administrative Law Judge
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