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TENTATIVE IMPLEMENTATION ORDER

BY THE COMMISSION:

The Commission has been charged by the Pennsylvania General Assembly (General Assembly) with establishing an energy efficiency and conservation program (EE&C Program). The EE&C Program requires each electric distribution company (EDC) with at least 100,000 customers to adopt a plan to reduce energy demand and consumption within its service territory.  66 Pa. C.S. § 2806.1.  On January 15, 2009, the Commission adopted an Implementation Order at Docket No. M-2008-2069887 establishing the standards each plan must meet and providing guidance on the procedures to be followed for submittal, review and approval of all aspects of EDC EE&C plans.  

The Commission is also charged with the responsibility to evaluate the costs and benefits of the EE&C Program by November 30, 2013, and every five years thereafter.  66 Pa. C.S. § 2806.1(c)(3).  The Commission must adopt additional incremental reductions in consumption if the benefits of the EE&C Program exceed its costs.  Id.  With this Tentative Order, the Commission begins the process of evaluating the costs and benefits of the EE&C Program and establishing additional incremental reductions in consumption, provided the benefits exceed the costs.
BACKGROUND AND HISTORY OF THIS PROCEEDING


Act 129 of 2008 (the Act or Act 129) was signed into law on October 15, 2008, and became effective on November 14, 2008.  Among other things, the Act created an EE&C Program, codified in the Pennsylvania Public Utility Code at Sections 2806.1 and 2806.2, 66 Pa. C.S. §§ 2806.1 and 2806.2.  This initial program required an EDC with at least 100,000 customers to adopt an energy efficiency and conservation plan (EE&C Plan), approved by the Commission, to reduce electric consumption by at least one percent (1%) of its expected consumption for June 1, 2009 through May 31, 2010, adjusted for weather and extraordinary loads.  This one percent (1%) reduction was to be accomplished by May 31, 2011.  By May 31, 2013, the total annual weather‑normalized consumption is to be reduced by a minimum of three percent (3%).  Also, by May 31, 2013, peak demand is to be reduced by a minimum of four‑and‑a‑half percent (4.5%) of the EDC’s annual system peak demand in the 100 hours of highest demand, measured against the EDC’s peak demand during the period of June 1, 2007 through May 31, 2008.  By November 30, 2013, the Commission is to assess the cost-effectiveness of the EE&C Program and set additional incremental reductions in electric consumption if the EE&C Program’s benefits exceed its costs.


The Act required the Commission to develop and adopt an EE&C Program by January 15, 2009, and sets out specific issues the EE&C Program must address.  66 Pa. C.S. § 2806.1(a).  The Commission’s EE&C Program is to include the following:


(1)
A procedure for approving EE&C plans.

(2)
A process to evaluate and verify the results of each EE&C plan and the EE&C Program as a whole.

(3)
A process to analyze the costs and benefits of each EE&C plan in accordance with a total resource cost (TRC) test.

(4)
A process to analyze how the EE&C Program as a whole and each EE&C plan will enable the EDCs to meet or exceed the consumption reduction requirements.

(5)
Standards to ensure that each EE&C plan uses a variety of measures that are applied equitably to all customer classes.

(6)
A process through which recommendations can be made for the employment of additional consumption reduction measures. 

(7)
A procedure to require and approve the competitive bidding of all contracts with conservation service providers (CSP).

(8)
A procedure through which the Commission will review and modify, if necessary, all contracts with CSPs prior to execution.

(9)
A procedure to ensure compliance with the requirements of Sections 2806.1(c) & (d).

(10)
A requirement for the participation of CSPs in the implementation of all or part of an EE&C plan.

(11)
A cost recovery mechanism to ensure that measures approved are financed by the customer class that directly receives the energy and conservation benefits.


On January 15, 2009, the Commission adopted an implementation order establishing the EE&C Program in compliance with Section 2806.1(a), 66 Pa. C.S. §§ 2806.1(a).  In addition to adopting the initial implementation order, the Commission also adopted orders implementing specific and essential components of the EE&C Program, to include the establishment of a TRC test, updates to the Technical Reference Manual (TRM), and the establishment of a statewide evaluator (SWE), all of which may also require updating if additional incremental reductions in consumption are adopted.

On March 1, 2012, the Commission issued a Secretarial Letter seeking comments on a number of important topics that are instrumental in designing and implementing any future phase of the EE&C Program.
  In addition, the Commission held a stakeholder meeting on March 16, 2012, to provide interested parties an opportunity to identify additional issues and concerns regarding the design of any future EE&C Program and to address any questions regarding the topics and issues presented in the March 1, 2012 Secretarial Letter.

The parties who filed comments in response to the March 1, 2012 Secretarial Letter were:  Air Conditioning Contractors of America (ACCA); Alliance to Save Energy (ASE); Building Performance Architecture (BPA); Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA); Citizen Power, Inc. (CP); the City of Philadelpha (Phila.);  Comverge, Inc. (Comverge);  Commonwealth Recycled Energy and Economic Development Alliance (CREEDA);  Delaware Valley Regional Planning Commission (DVRPC);  Delaware Valley Green Building Council (DVGBC);  the United States Department of Energy Mid-Atlantic Clean Energy Application Center (DOE);  Duquesne Light Company (Duquesne);  the Energy Efficient Buildings Hub (EEBH);  E-Finity Distributed Generation, LLC (E-Finity);  EMC Development Co. (EMC);  EnerNOC, Inc. (EnerNOC);  Exelon Energy and Constellation NewEnergy, Inc. (collectively, Exelon);  Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (Collectively, FirstEnergy);  Heim Co. (Heim);  Industrial Energy Consumers of Pennsylvania, Duquesne Industrial Intervenors, Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Penn Power Users Group, Philadelphia Area Industrial Energy Users Group, PP&L Industrial Customer Alliance and West Penn Power Industrial Intervenors (collectively, Industrials);  Johnson Controls, Inc. (JC);  Keystone Energy Efficiency Alliance (KEEA);  Monroe County Weatherization Program (MCWP);  Northeast Energy Efficiency Partnerships (NEEP);  Opower, Inc. (Opower);  the Office of Consumer Advocate (OCA); Pace Energy and Climate Center (Pace);  PECO Energy Company (PECO); Citizens for Pennsylvania’s Future (PennFuture);  Pennsylvania Housing Finance Agency, National Housing Trust and Pennsylvania Utility Law Project (PHFA);  PPL Electric Utilities Corporation (PPL);  Representative Camille “Bud” George (Rep. Bud Geaorge);  the Regional Housing Legal Services and the Philadelphia Weatherization and Conservation collaborative (RHLS);  SEDA-COG Energy Resource Center (SEDA-COG);  the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF);  Sierra Club;  Angus Steinson;  ThermoSave Energy (ThermoSave);  UGI Distribution Companies (UGI);  UGI Performance Solutions (UGIPS); United Steelworkers, District 10 (USW);  Veolia Energy North America Holdings, Inc. (Veolia);  Viridity Energy, Inc. (Veridity);  Wal-Mart Sores East, LP and Sam’s East, Inc. (collectively, Wal-Mart);  and the Pennsylvania Weatherization Task Force (PWTF).
DISCUSSION

In this section the Commission will present its evaluation of the cost-effectiveness of the EE&C Program and any proposed additional required incremental reductions in consumption.  In addition, we will outline our proposals addressing the issues delineated in Section 2806.1(a) of the Act.  We seek comments on the evaluation of the EE&C Program, the proposed additional required incremental reductions in consumption and the proposals addressing the design and implementation of the next round of  EE&C Programs.

A.
Evaluation of the EE&C Program and Additional Targets
The Act requires the Commission to evaluate the costs and benefits of the EE&C Program and of the approved EE&C plans by November 30, 2013, and every five years thereafter.  This evaluation is to be consistent with the TRC test or a cost-benefit analysis determined by the Commission.  If the Commission determines that the benefits of the EE&C Program exceed its costs, the Commission must adopt additional required incremental reductions in consumption that the large EDCs must meet.  See 66 Pa. C.S. § 2806.1(c)(3).  We will address both the evaluation of the EE&C Program and the proposed additional incremental reductions in this section as they are interrelated.
1. Evaluation of the EE&C Program
As indicated in the March 1, 2012 Secretarial Letter, the Commission had tasked the SWE to conduct a market potential study to inform the Commission and all interested parties of its findings regarding the energy savings potential remaining in the large EDCs’ service territories.  In addition, the Commission had also asked the SWE to conduct a baseline study for the residential, and the commercial and industrial sector in Pennsylvania.  These studies gathered data from on-site surveys conducted by engineers to characterize the energy usage and electric energy efficiency opportunities in the state of Pennsylvania for the seven large EDCs.  The baseline studies were previously released by the Commission on May 8, 2012 and are available on the Commission’s website at www.puc.state.pa.us.  Together, the baseline studies represent a thorough assessment of electricity usage and the electrical energy consuming equipment in Pennsylvania. 

The baseline studies formed the basis for the SWE’s Electric Energy Efficiency Potential for Pennsylvania Final Report (Potential Report) that is being released to the public with this Tentative Order.   The Potential Report can also be found on the Commissions website at www.puc.state.pa.us.  The purpose of the energy efficiency potential study is to determine the remaining opportunities for cost-effective electricity savings in the service areas of the seven Pennsylvania EDCs that are subject to the Act 129 EE&C Program.   The report used the Act 129 Pennsylvania-specific, cost-effectiveness criteria including the most recent Pennsylvania EDC avoided cost projections for electricity.
  The avoided cost projections were calculated according to the Commission’s TRC test orders.
  Of particular interest in setting Phase II consumption reduction targets are the program potential estimates that refer to the efficiency potential possible given specific program funding constraints.  The program potential Scenario #1 contained in the potential study considered an annual spending ceiling that limits the annual program spending to 2% of 2006 annual revenue.
   The potential study also used the same baseline period load forecasts that were established for Phase I.
  



Based on the spending cap of 2% of 2006 annual revenues for annual program spending and using the previously established load forecasts, the potential study concludes that continuing electric energy efficiency programs in a phase II of Act 129 will continue to be cost-effective for Pennsylvania ratepayers.
  The statewide estimated program potential electricity savings for Scenario #1 amounts to 3,313,247 MWh on a cumulative annual basis by 2016 (a 2.3% reduction in projected 2010 baseline MWh sales).
  If the program is extended until 2018, the statewide estimated program potential savings amounts to 5,414, 343 MWh on a cumulative annual basis (a 3.7% reduction in projected 2010 baseline MWh sales).



The Commission will hold an Act 129 stakeholders meeting on Tuesday, June 5, 2012, at 1:00 P.M., in Hearing Room 1 of the Commonwealth Keystone Building, 400 North Street, Harrisburg, Pennsylvania, 17120.  The purpose of the meeting is to provide stakeholders with the opportunity for a question and answer session with the SWE related to the baseline studies and the Potential Report.


As noted above, the Act requires that by November 30, 2013 and every five years thereafter, the Commission shall evaluate the costs and benefits of the program.  The reduction shall be consistent with a TRC test or a cost-benefit analysis determined by the Commission.  If the Commission determines that the benefits of the program exceed the costs, the Commission shall adopt additional required incremental reductions in savings.
  




Based on the findings of the Electric Energy Efficiency Potential for Pennsylvania Report, the Commission finds that the benefits of a Phase II Act 129 program will exceed the costs and therefore proposes to adopt additional required incremental reductions in consumption for another program term.

2. Proposed Additional Incremental Reductions in Consumption

a.
Length of Program 

In the March 1, 2012 Secretarial Letter, the Commission invited comments on the optimal length in years that a potential Phase II program would operate.  The options included a three-, four- or five-year length.

The majority of comments support a five-year length of program term for Phase II.  First Energy notes that a five-year term allows more time and attention to be devoted to the implementation, promotion and administration of programs.  First Energy comments that a five-year term allows Conservation Service Providers (CSPs) time to develop larger more sophisticated customer programs and projects.  In addition, the certainty of a five-year term may encourage customers to invest in projects that are more capital intensive. 
  JC comments that larger programs spread the fixed costs of program administration over a longer period, thereby reducing overall costs.  In addition, JC notes that a five-year term sends more consistent signals to the marketplace that are thought to better accommodate major retrofit projects and projects lasting longer than one year. 



Two parties recommended that the Commission adopt a four-year term for Phase II.  PECO notes that a three-year term is too short as it increases administrative costs and a five-year term is too long considering the evolving energy efficiency marketplace and changes in federal legislation.
  Duquesne supports a four-year term citing the advantage of having sufficient time to respond to the evolving energy efficiency marketplace and adopting federal legislative and regulatory initiatives that impact efficiency standards. Duquesne points out that a shorter term would inhibit their ability to respond to these changes by modifying their plan to achieve their targets. 



Two parties support a three-year term for Phase II.   Industrials point to the advantage of not having programs locked into longer terms, making it more difficult to modify programs based on performance assessments and feedback.
  PPL also supports a three-year term, stating that a three-year program will enable the Commission and stakeholders the time to evaluate a potential structure for future demand response targets for inclusion in Phase III programs.  PPL points out that a four- or five-year term would require EDCs to implement demand response programs before completion of Phase II in order to meet the May 31, 2017 demand response target mandated by Act 129, requiring EDCs to revise their Phase II EE&C plans in midstream to incorporate demand response programs.  PPL also points to the Energy Star rating changes as a demonstration that technology and associated savings are rapidly changing, noting that a three-year program is best suited for continuously evolving energy efficiency technology.   PPL also cites the volatility of energy prices as another reason for a three-year term.  Finally, while some comments support longer term programs to enable customers to take advantage of the program offers, PPL comments that a shorter program term may create a sense of urgency and encourage customers to “act now” rather than delay participation in an energy efficiency program. 
  



The Commission proposes to implement a three-year Phase II, Act 129 EE&C Program that would operate from June 1, 2013 through May 31, 2016.  A major consideration in our selection of the three-year length of program is the contingency of dealing with a potential peak demand reduction target that will need to be accomplished by May 31, 2017.   As discussed more fully below, the Commission does not have adequate evidence at this time to conclude that a peak demand reduction program can be implemented in a cost-effective manner.  Because the Commission believes that a decision to include a demand response program in the future is an important consideration, we believe that a three-year term for Phase II best balances the need to establish additional incremental consumption reduction requirements now with the potential need to establish additional incremental peak demand requirements in the not-to-distant future.



Furthermore, the Commission is cognizant that implementing a demand response program for the summer of 2017 could have significant implications for the operation of the energy efficiency aspects of the Act 129 program.  Specifically, a part of the Act 129 annual program budget will need to be identified for the demand response program.  We believe that consideration of the proportion of the budget to be allocated between the energy efficiency and demand response programs is best accomplished during the planning period of a potential Phase III, rather than in the midst of a four- or five-year Phase II implementation period.  Given the current situation, we favor a three-year Phase II length of term that will enable the potential introduction of a peak demand reduction program to be considered for the start of Phase III, allowing budgets and plans for consumption and peak demand reduction programs to be considered in totality.  In addition, we do not believe that a longer program term provides an administrative cost advantage as the EDCs will incur administrative costs in designing and litigating the changes in their existing plans and soliciting additional CSPs to address the addition of a peak demand reduction requirement.  Therefore, the Commission proposes to implement a three-year Phase II EE&C Program that would operate from June 1, 2013 through May 31, 2016.


b.
Baseline for Targets



In the March 1, 2012 Secretarial Letter, the Commission invited comments on several transition issues.  One such issue is the way in which the Commission operationalizes the Act 129 requirement that it adopt additional required incremental reductions in consumption.  In Phase I, the consumption reductions were to be measured against the EDC’s expected load as forecasted by the Commission for June 1, 2009 through May 31, 2010 (2009/2010 energy year forecast).


Several commenters support the continued use of the 2009/2010 energy year forecast as the baseline from which to measure incremental savings.  Comments pointed out the advantage of having targets additive and cumulative over multiple phases of the program. 
  No comments were received that opposed using the 2009/2010 forecast.



The Commission agrees with the commenters and proposes to adopt the use of the 2009/2010 energy year forecasts as the baseline from which to measure savings in Phase II.  The energy efficiency percentage reduction targets are proposed to be based on the 2009/2010 load forecasts as adopted in the Commission’s Targets Order.  


c.
Reduction Targets



The Commission received comments from numerous parties recommending specific percentage reduction targets for Phase II.  DVGBC and SEDA-COG recommend a five-year term with annual targets equal to one and twenty-five percent (1.25%) savings per year for a total program end of term reduction target of six and twenty-five percent (6.25%).
  Sierra and USW recommend 1% annual targets for a five-year term total savings of 5%.
  Penn Future recommends 1% targets per year with annual or interim targets.
  OPower also recommends annual check-in targets.
   PPL supports an end of Phase II target without multiple or mid-point targets.



The Commission proposes to adopt a three-year consumption reduction requirement for Phase II that is based on the 2009/2010 energy forecasts as noted above.  


Specifically, the Commission proposes to adopt the three-year consumption reduction requirements as contained in the SWE’s market potential report
 and that appear in Table 1 below.  These consumption reduction requirements vary by EDC based on the specific mix of program potential, acquisition costs and available funding.
Table 1:  Act 129 Phase II Proposed three-year Energy Efficiency Reduction Targets

	EDC
	3 Year % of 2009/10

Forecast Reductions
	3 Year MWh Value of 2009/10 Forecast Reductions

	Duquesne
	2.0
	276,722

	Met-Ed
	2.3
	337,753

	Penelec
	2.2
	318,813

	Penn Power
	2.0
	95,502

	PPL
	2.1
	821,072

	PECO
	2.9
	1,125,851

	West Penn
	1.6
	337,533


d.
Aligning Targets and Funding



In the March 1, 2012 Secretarial Letter, the Commission asked for comments on whether we should address the imbalance among the EDCs regarding the amount of funding available per megawatt hour (MWh) of expected reductions that existed in 

Phase 1.
  In that Secretarial Letter, the Commission identified two ways in which the imbalance could be addressed:  by reducing plan funding for those EDCs with larger budgets or by setting reduction targets among the EDCs based on an equal dollars per MWh of expected reductions.  


Comments from eight parties support setting the EDC targets at the full two percent (2%) of 2006 annual revenues and varying reduction targets to correct the imbalance.
  SEDA-COG supports 2% funding but was silent on varying reduction targets among EDCs.
  Sierra Club supports 2% funding and uniform targets among EDCs.
  FirstEnergy supports aligning targets but does not offer a preference as to how to achieve the alignment.
  Industrials support balancing the reduction targets and budgets across the state, noting that EDCs should have funding for the next EE&C plan based on a uniform dollar per MWh assumption, asserting that this would be more equitable and encourage efficient operation of the plans.
  PECO supports having uniform targets and varying funding among EDCs to strike a balance between funding available under the 2% revenue cap and expected consumption reductions.
  



As noted earlier, the Commission proposes to adopt the three-year Phase II consumption reduction requirements contained in Table 1 above and in the market potential study.  The proposed consumption reduction requirements are based on the full two percent (2%) of 2006 annual revenue being spent for the energy efficiency program in each year of Phase II.  The resulting requirements vary for each EDC based on the SWE analyses that considered the specific mix of program potential, acquisition costs and available funding for each EDC.  
3. Peak Demand Reductions

By November 30, 2013, Act 129 requires the Commission to compare the total costs of the EDCs’ EE&C plans to the total savings in energy and capacity costs to retail customers or other costs as determined by the Commission.  If the Commission determines that the benefits of the plans exceed the costs, the Commission must set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand, or an alternative reduction approved by the Commission.  Any such reductions in peak demand must be measured from the EDC’s peak demand for the period from June 1, 2011, through May 31, 2012.  Such reductions must be accomplished no later than May 31, 2017.  See 66 Pa. C.S. § 2806.1(d)(2).
a.
Exclusion of Peak Demand Reduction Obligations for Phase II

The Commission’s interpretation of subsection (d)(2) of Act 129, 66 Pa. C.S. § 2806.1(d)(2), is that, in order to be required to prescribe specific peak demand reduction targets for subsequent phases of Act 129, the demand response programs must be proven to be cost-effective.  In order to determine the cost-effectiveness of current and potential future demand response programs, the Commission directed the SWE to complete a demand response study.
  Specifically, the Commission’s March 4, 2011 Secretarial Letter directed the SWE to collect data and documentation from the EDCs to aid in performing an analysis of the cost-effectiveness of compliance with the current legislative demand response requirements and of potential improvements to the demand response program design.  This study will not be completed until late 2012, after the current peak demand reduction program is completed.  

Because the Commission will not receive information on the cost-effectiveness of demand response programs until the end of 2012, we do not believe that we have the information to determine whether we are required to impose further peak demand reduction targets, under Act 129, at this time.  As such, the Commission proposes not to set any peak demand reduction targets for the proposed three-year Phase II EE&C program period.  If a cost-effective demand response program can be designed, we intend to include it in subsequent Act 129 EE&C Program phases.  

Additionally, the Commission proposes that, as part of its Request for Proposal (RFP) for a Phase II SWE, the Phase II SWE will be required to perform a demand response market potential study.  The Commission believes this study would provide valuable information regarding the potential for further cost-effective peak demand reductions in the Commonwealth and aid the Commission in setting potential future demand response targets for subsequent phases of the Act 129 EE&C Program.

Various parties state that the Commission should continue demand response programs into Phase II.
  Others state that demand response should be excluded from the Act 129 EE&C Program as it is a competitive program, with those customers who reduce peak demand participating in PJM’s curtailment programs.
  Two parties, Industrials and PPL, state that the Commission should not include peak demand reduction targets until the SWE’s demand response study has been completed.

The Commission believes Act 129 is clear in its direction that the Commission must determine the cost-effectiveness of demand response programs before proposing additional peak demand reduction targets.  As such, we will not adopt the position of those parties who advocate for additional peak demand reduction targets at this time.  The Commission also believes that it is premature to determine whether demand response programs should be left to the competitive wholesale market.  The Commission does not have the information required to make such a determination and proposes to await the SWE’s demand response study before we will propose any possible demand response reduction program design for Act 129.  

b.
Interim Demand Response Programs


Many parties state that, while the Commission awaits the results of the SWE’s demand response study, it should propose interim demand response programs.
  These parties recommend that current demand response programs be extended through a certain period of time (e.g. summer of 2013) until the Commission receives the results of the SWE’s demand response study and determines whether or not it should set future peak demand reduction targets.  Some parties note that residential programs, specifically, should be extended to prevent a “start-stop” issue and to prevent the loss of value of installed measures.


As stated previously, the Commission does not believe it has the authority, under 66 Pa. C.S. § 2806.1(d)(2), to propose any demand response program targets until a determination of cost-effectiveness has been completed.  While we recognize the concerns of the parties, the Commission believes that it cannot mandate the inclusion of targets that may or may not be cost-effective to Pennsylvania ratepayers.  Additionally, the Commission does not believe it wise to simply extend current curtailment programs without associated targets.  


However, the Commission does recognize that the EDCs and residential electric customers in particular have made significant strides in the implementation of residential curtailment measures, such as direct load control programs.  In order to minimize customer confusion or adverse customer reaction, the Commission encourages EDCs, CSPs and all stakeholders to review the cost-effectiveness of particular measures and their potential applicability to Pennsylvania electric customers outside the realm of the Act 129 EE&C Program.  Such specific measures, if continued, would, in a sense, provide the interim demand response program suggested by some parties until the Commission determines whether or not there is a cost-effective Act 129 peak demand reduction program design.  

c.
Amending the Top 100 Hours Methodology for Future Phases

The Commission recognizes that many stakeholders have concerns with the current peak demand reduction program design, specifically the top 100 hours limitation (See 66 Pa. C.S. § 2806.1(d)(1)), and that many stakeholders believe there may be a more optimal peak demand reduction program design.  The Commission believes its contract with the SWE for a demand response study containing research on a potentially more optimal peak demand reduction program design will help to address these concerns.  Specifically, the Commission expects the SWE to determine whether the current demand response program design utilizing the top 100 hours is the most optimal methodology or if there is a more appropriate and cost-effective peak demand reduction model for the Act 129 EE&C Program.

4. Carve-Out for Government, Educational and Nonprofit Entities

For EDC EE&C plans filed by July 1, 2009, Act 129 required that such plans obtain a minimum of ten percent (10%) of all consumption and peak demand reduction requirements from units of the federal, state and local governments, including municipalities, school districts, institutions of higher education and nonprofit entities (Government/Educational/Nonprofit Carve-Out).  66 Pa. C.S. § 2806.1(b)(1)(i)(B).  For Phase II, the Commission suggests prescribing a similar requirement for the EDCs’ EE&C Plans.  

a.
Prescription of a Government/Educational/Nonprofit Carve-Out

For Phase II, we propose that the EDCs again file an EE&C Plan to obtain a minimum of ten percent (10%) of all consumption reduction requirements from the federal, state and local governments, including municipalities, school districts, institutions of higher education and nonprofit entities.  The Commission, however, believes that, as this requirement is not found under subsections (c) and (d) of the Act, this carve-out should not be subject to the penalties prescribed under subsection (f) of the Act, which subject the EDC to penalties for failing to achieve the reductions in consumption required under subsections (c) or (d).  66 Pa. C.S. § 2806.1(f)(2).  While the carve-out for the government/educational/nonprofit sector is a portion of the consumption reduction requirements under 66 Pa. C.S. § 2806.1(c) and (d), the carve-out is specifically prescribed under subsection (b), 66 Pa. C.S. § 2806.1(b)(1)(i)(B), which is separate and apart from subsections (c) and (d), 66 Pa. C.S. § 2806.1(c) and (d).  As such, the Commission believes it has the discretion to make modifications and/or remove the specific sector carve-out for the government/educational/nonprofit sector if no cost-effective savings can be obtained from that sector.  The Commission, however, believes that a failure by an EDC to meet the government/educational/nonprofit sector requirement subjects that EDC to the penalties contained in Chapter 33 of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 3301(a).

Sixteen parties state that the government/educational/nonprofit carve-out should continue in Phase II.
  Of those, eleven state that the carve-out should remain at 10%.
  Four of the 16 parties generally agree with a government/educational/nonprofit carve-out but do not specify whether it should or should not remain at 10%.
  One party, Phila., states that the carve-out should vary by EDC based on potential, as determined in the Market Potential Study.
  The Commission agrees with those parties that support the maintenance of a 10% carve-out, but reiterates that, in Phase II, this carve-out should only be subject to the Chapter 33 penalties found at 66 Pa. C.S. § 3301(a).


Both Comverge and Enernoc state that the carve-out should apply to both the required reductions in consumption, as well as the peak demand reductions as it did for Phase I.
  Since we are not setting a peak demand reduction in Phase II, we will not address this issue at this time.

FirstEnergy asserts that the government/educational/nonprofit carve-out is redundant with the programs and measures offered to the commercial and industrial customers and adds unnecessary costs to the program.
  The Commission disagrees with FirstEnergy and is proposing the carve-out to reach a segment of customers who may not have the financial means to attain energy efficient equipment and adopt energy saving behavioral patterns.  

b.
Inclusion of Multifamily Housing

One area of concern that was raised by several stakeholders in filed comments was  the need to include measures targeting multifamily housing.  Those properties are classified as commercial accounts by the utilities and have been deemed ineligible for non-Act 129 programs, such as the Low Income Usage Reduction Program (LIURP).  Additional barriers to the EE&C Program for such properties include the need to get most or all of the tenants to participate in the program, the mix of metering and account classification issues, and upfront capital costs borne by property owners.


As such, the Commission proposes that multifamily housing be given special emphasis and consideration within the government/educational/nonprofit sector.  While no specific funding or savings targets are being proposed for multifamily housing, the Commission encourages the EDCs to recognize the available potential for energy savings present in multifamily housing and develop strategies and programs to sufficiently address this opportunity within their Phase II EE&C plans.  The Commission believes this sector provides significant potential for the EDCs’ attainment of the proposed government/educational/nonprofit carve-out.


According to PHFA, there are over 140,000 multifamily apartments in the Commonwealth that are financed through federal or state programs.  In addition, PHFA discusses the National Housing Trust’s (NHT) analysis that estimates that the vast majority of this housing stock, 80%, is over 20 years in age and that this segment has not received any weatherization services to date.  PHFA states that there has been increasing synergy and alignment between the energy efficiency goals of utilities and the energy efficiency needs of older, multifamily buildings.  PHFA goes on to state that several states, including New Jersey, Maryland, and Massachusetts have recently implemented multifamily-specific energy efficiency programs using ratepayer funding to ensure that low-income utility customers benefit.  These programs include dedicated funding and meaningful goals for energy efficiency improvements in multifamily affordable housing, as well as sufficient means to ensure that the renters benefit from the improvements by requiring an extension of affordability by the owner in exchange for participation in the programs. 
  RHLS states that the energy efficiency needs in the multifamily segment would allow the Commission and the EDCs to help preserve existing state investments; reach a significant and largely untapped market; capture economies of scale; and remedy the effective exclusion of thousands of low-income Pennsylvanians from the benefits of Act 129.


OCA encourages the Commission to consider the specific issues and potential savings of master-metered multifamily housing within the government/educational/nonprofit sector.
  OCA states that these properties, particularly those that are master-metered under a commercial account, can present challenges for program design and delivery.  OCA avers that, in these properties, as the owners pay the utility bills, energy efficiency improvements will lower operating costs and thereby reduce the need for owners to raise rents.  Additionally, OCA states that allowing the savings from programs for nonprofit master-metered multifamily housing units to be included in this sector would help to direct some much needed attention to this sector. 
c.
Inclusion of On-Bill Financing
On-bill financing programs are programs that require EDCs to partner with lending institutions to provide customers low-cost financing for energy efficiency projects.  While no one model can fit all situations, the Commission believes  that on-bill financing and repayment programs have the potential to overcome the barriers to capital-intensive energy efficiency projects that would otherwise be unattainable for many customers within all sectors.  The Commission, however, does not believe it has enough information at this time to prescribe the implementation of on-bill financing of EE&C measures.  The Commission believes that the possible benefits of on-bill financing or repayment programs warrant further consideration, and recommends that a working group be convened to explore the various models, identify possible financial partnerships and determine the application feasibility to each of the customer classes.  
Comments on this issue were varied, with the EDCs in opposition, asserting that such programs were better left to the financial institutions.
  PennFuture, however, advocates that on-bill financing programs are valuable tools in promoting energy efficiency in hard-to-reach customer sectors.  PennFuture states that such programs must be developed with safeguards to protect the EDC, the lender and the customer.  PennFuture encourages the Commission to convene a working group to develop an on-bill repayment model that works best for Pennsylvania and Act 129.
  KEEA echoes PennFuture’s position.
  KEEA requests that the Commission strongly consider program designs that would encourage EDCs to begin pilot programs.  KEEA avers that these programs have proven to be useful in reaching customers who do not qualify for conventional financing.  

5. Low-Income Measures

a.
Prescription of a Low-Income Carve-Out
Act 129 provided that, in Phase I, each EDC’s EE&C Plan include specific energy efficiency measures for households at or below 150% of the Federal Poverty Income Guidelines, in proportion to that sector’s share of the total energy usage in the EDC’s service territory. See 66 Pa. C.S. § 2806.1(b)(1)(i)(G).

For Phase II, the Commission proposes to continue the prescription that each EDC’s EE&C Plan is to include specific energy efficiency measures for households at or below 150% of the Federal Poverty Income Guidelines, in proportion to that sector’s share of the total energy usage in the EDC’s service territory.  The Commission, however, also proposes that each EDC’s Phase II EE&C Plan obtain a minimum of four-and-a-half percent (4.5%) of the consumption reduction requirements proposed above in Section A of this order from this sector.  In establishing this requirement, the Commission considered final,  approved Phase I EE&C Plan portfolio savings projections;
 the current portfolio status of cumulative program inception to date (CPITD) low-income savings in proportion to total CPITD savings through program year three, quarter three;
 current and final EE&C budget allocation figures;
 and input from the SWE’s Market Potential Study.  

Currently, all but one of the EDCs has achieved savings of at least 5% in proportion to their total portfolio CPITD savings.  All of the EDCs are projected to end Phase I of Act 129 with an overall average of 4.57% portfolio savings attained from the low-income sector.  Several of the EDCs have current portfolio savings ratios in excess of 20% savings from the low-income sector.  One EDC has current savings from the low-income sector that are less than 2%, and are projected to remain at that level through the end of Phase I. 

Budget allocations to the low-income sector range from approximately six percent (6%) to 15% of total portfolio budgets, according to the latest, Commission-approved EE&C Plans for each EDC.  The Commission anticipates similar budget allocations for the low-income sector in Phase II.

As such, the Commission believes its proposed goal of 4.5% reduction in consumption from the low-income sector is reasonable and attainable by all EDCs subject to Act 129 EE&C obligations.  As with the government/educational/nonprofit carve-out, the Commission believes that, as this requirement is not found under subsections (c) and (d) of the Act, this carve-out should not be subject to the penalties prescribed under subsection (f) of the Act, which subject the EDC to penalties for failing to achieve the reductions in consumption required under subsections (c) or (d).  66 Pa. C.S. § 2806.1(f)(2).  While the carve-out for the low-income sector is a portion of the consumption reduction requirements under 66 Pa. C.S. § 2806.1(c) and (d), the carve-out is specifically prescribed under subsection (b), 66 Pa. C.S. § 2806.1(b)(1)(i)(G), which is separate and apart from subsections (c) and (d), 66 Pa. C.S. § 2806.1(c) and (d).  As such, the Commission believes it has the discretion to make modifications and/or remove the specific sector carve-out for the low-income sector if no cost-effective savings can be obtained from that sector.  The Commission, however, believes that failure by an EDC to meet the low-income sector requirement as outlined in the Act and this implementation order subjects that EDC to the penalties contained in Chapter 33 of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 3301(a).
All of the comments received on this issue supported continuation of a low-income carve-out in some manner.  Duquesne, PECO, PPL and PennFuture support the original language in the Act 129 Phase I statue.
  FirstEnergy supports the continuation based on measures provided to the customer sector.  FirstEnergy states that any targets for low-income should be supported by a budget using a cost-per-saved-kWh value that reflects the EDC’s EE&C Plan funding and planned program design; and that eligibility requirements be expanded to 250% of the Federal Poverty Income Guidelines.
 

MCWP, Enernoc and CP all support the continued inclusion of a low-income carve-out, but do not indicate suggestions regarding savings or budgetary targets.
  Comverge supports continuation of a low-income carve-out and believes that well-structured EE&C programs, including demand response, can yield significant benefits to this sector.

SEF supports the continued inclusion of a low-income carve-out and believes that the intent of Act 129 was to create a results-based carve-out.  SEF states that simply offering measures is an ineffective measure of an EE&C Plan’s impact on low-income ratepayers.
  PWTF, CP, SEDA-COG and KEEA all support establishing savings targets for the EDCs based on low-income sector usage.
  CAUSE-PA suggests that the Commission first set targeted energy savings goals for this sector and develop a budget around those goals, rather than setting a budget with which the EDC buys all of the consumption reduction allowable.



OCA states it recognizes that in Phase I, the Commission did not adopt an interpretation of Act 129 that would require a specific percent of the total savings be achieved from programs directed to the low-income customer sector.  OCA goes on to state that it believes that the General Assembly sought to establish a set aside for low-income customers through 66 Pa. C.S. § 2806.1(b)(1)(i)(G) to ensure that low-income customers receive a significant share of the benefits that energy efficiency can bring to all customers.  OCA submits that the most effective way to address low-income customer needs is to require each EDC to ensure that a specific minimum percentage of the overall savings to be achieved from the low-income customer sector.
 

b.
250% of the Federal Poverty Income Level Guidelines
In order to facilitate the EDCs’ attainment of a 4.5%  reduction in consumption for the low-income sector, the Commission proposes that the EDCs have the flexibility to voluntarily expand the low-income programs to include households up to 250% Federal Poverty Income Guidelines.  Additionally, the Commission proposes that the EDCs be allowed to count savings attained from low-income customer participation in non-low-income programs towards this goal.  
The Commission sought comments on whether to expand the requirement to include low-income households at or below 250% of the Federal Poverty Income Guidelines.  Currently set at 150%, considerations for potential expansion to 250% include overlapping eligibility with the existing Low-Income Usage Reduction Programs (LIURP) implemented under Chapter 28 of Title 52 of the Pennsylvania Code and the potential to make energy efficiency measures more affordable to households in the 151-250% range of the poverty guidelines.  All of the EDCs allow for LIURP to incorporate special needs customers who fall within 151-200% of the poverty guidelines.  While clear that economic distress has impacted those households at the 151-250% poverty level, it is equally clear that concerns exist in regards to diminishing the effect of current low-income programs targeting households of greatest need at or below 150% poverty level. 

The Commission proposes that the provision of energy efficiency measures to 250% of Federal Poverty Income Guidelines be voluntary and left to the determination of each EDC.  The Commission encourages the EDCs to review the applicability of low-income and residential measures to determine whether or not the inclusion of those customers who fall within the 151-250% range of the Federal Poverty Income Guidelines is appropriate.  The Commission encourages the EDCs to consider the development of pilot programs that could be easily-marketed and targeted to reach households at the 151-250% range, and to actively coordinate such programs with other similar efforts and weatherization programs. 

SEDA-COG supports raising the guidelines to 250% of the Federal Poverty Income Guidelines to accommodate a greater number of economically-distressed households through the Act 129 EE&C Program.
  CP believes that the expansion of the definition of low-income households to at or below 250% of the Federal Poverty Income Guidelines expresses a valid concern for the affordability of energy efficiency for households in that range.  However, CP expresses concern that by expanding the definition of low-income, there may not be enough funding targeted at the population at, or under, 150% of the poverty guidelines.  As such, CP recommends that the EDCs investigate how effective their standard residential programs are at targeting the 151-250% population in order to assess whether that population needs to be included in the low-income population.

CAUSE-PA states that it would be difficult to effectively identify and target households with incomes between 151-250% of the Federal Poverty Income Guidelines as there currently is no ability to measure the energy usage of this population in each service territory or appropriately target programs and identify budgets for this population.  CAUSE-PA acknowledges that households in the 151-250% range currently receive no specifically-targeted programs or measures under Act 129 Phase I, and recommends that the EDCs and the Commission provide pilot projects which provide targeted incentives to these households.
   

Duquesne, PECO and PPL support the original language in Act 129, citing 150% of poverty levels.
   FirstEnergy recommends that, to the extent a low-income target based on savings is established, the Commission should expand the eligibility requirements for low-income programs to 250% of Federal Poverty Guidelines to expand the pool of eligible customers and enable additional coordination with other state and federal programs.  FirstEnergy states that this would allow Act 129 to serve a group of customers who are not currently eligible for other EDC low-income programs and who do not have the means to participate in more expensive residential programs.  FirstEnergy goes on to state that expansion to 250% would provide more opportunities to coordinate with state weatherization and gas utility programs that are comparable to poverty guidelines.  FirstEnergy avers that 66 Pa. C.S. § 2806.1 (b)(1)(i)(G) mandates coordination, and raising the income level eligibility to 250% would facilitate that coordination.

6. Accumulated Savings in Excess of Reduction Requirements


The Commission recognizes that many of the EDCs anticipate achieving their three percent (3%) energy efficiency targets before the end of Phase I.  As such, the EDCs have sought direction as to how to proceed upon early attainment of their goals.  One methodology would be for the EDCs to continue implementing their specific programs through the end of Phase I.  Another methodology would be for the EDC to temporarily discontinue their programs until the start of Phase II.  If an EDC attains energy efficiency reductions in excess of their three percent (3%) target, a question has been raised as to how excess savings should be handled.  The Commission believes that a smooth transition to Phase II is important to minimize transition costs from Phase I to Phase II and to limit ratepayer frustration and uncertainty in the EE&C programs.


The Commission does not want a scenario to occur in which an EDC’s specific program “goes dark” during Phase I, possibly creating confusion to its customers, retailers, and contractors.  The Commission believes this could be harmful to both those parties and the market as a whole.  Therefore, the Commission proposes to allow the EDCs to accrue savings beyond their three percent (3%) target during Phase I and to use those savings towards any Phase II consumption reduction targets.


Most of the parties recommend that  Phase I savings that exceed EDCs’ three percent (3%) targets should be counted towards any Phase II consumption reduction targets beginning June 1, 2013.  Industrials support allowing Phase I savings exceeding the three percent (3%) target to be credited to towards the EDCs’ Phase II consumption reduction targets, but state that a subsequent reduction to the EDCs’ Phase II targets and budgets by a corresponding amount be made.
  Sierra Club supports allowing some, but not all, of the savings in excess of the three percent (3%) target from Phase I to be applied to Phase II.
  PPL suggests that, if an EDC achieves its Phase I targets prior to May 31, 2013, that EDC should be permitted to continue operating its EE&C program and account for any additional savings and costs as part of its Phase II EE&C program.
  PECO supports crediting excess Phase I savings towards the EDCs’ Phase II consumption reduction targets, but believes that the EDCs’ should not incur a reduction in their Phase II budgets.
 

Wal-Mart supports allowing an EDC to apply any savings in excess of its three percent (3%) target to apply those savings to its Phase II consumption reduction targets, but that the EDC should be required to provide rebates to any “waitlisted” customers from Phase I who timely-complied with Phase I EE&C program requirements.
  PWTF opposes allowing Phase I energy savings exceeding the three percent (3%) target to be credited to the EDCs towards Phase II reduction requirements.
   The Commission maintains its proposal that the EDCs be allowed to exceed Phase I targets, if possible, with any excess savings being applied to the Phase II consumption reduction targets.

B.
Plan Approval Process

The Act requires the Commission to establish procedures for approving EE&C Plans submitted by EDCs.  66 Pa. C.S. § 2806.1(a)(1).  For the initial phase of the EE&C Program, the Act dictated that all EDCs with at least 100,000 customers must develop and file, by July 1, 2009, an EE&C Plan with the Commission for approval.  66 Pa. C.S. §§ 2806.1(b)(1) and 2806.1(l).  The Commission was to conduct a public hearing on each EE&C Plan that allowed for submission of recommendations by the statutory advocates and the public regarding how the EDC’s EE&C Plan could be improved.  66 Pa. C.S. § 2806.1(e)(1).  The Commission was to rule on each EE&C Plan within 120 days of submission.  66 Pa. C.S. § 2806.1(e)(2).  If the Commission disapproved of some or all of an EDC’s EE&C Plan, it was to describe in detail its reasons for disapproval, after which the EDC had 60 days to submit a revised EE&C Plan.  66 Pa. C.S. § 2806.1(e)(2).  The Commission then had 60 days to rule on the revised EE&C Plan.  Id.  

1.
Phase II EE&C Plan Approval Process

In the initial phase of the EE&C Program, we established an EE&C Plan approval process that balanced the desire to provide all interested parties with an opportunity to be heard, with the need to complete the process within the statutory time constraints.  We noted that the EE&C Plans were evolutionary in nature as the Act provides for modification of those plans after approval.  Finally, we noted that while we had established a formal approval process, we specifically directed the EDCs to offer and engage in informal discussions with the statutory advocates and interested stakeholders during the pre-filing development of their EE&C Plans.
  

The approval process established in the initial phase of the EE&C Program was as follows:

The Commission will publish a notice of each proposed plan in the Pennsylvania Bulletin within 20 days of its filing.  In addition, the Commission will post each proposed plan on its website.  An answer along with comments and recommendations are to be filed within 20 days of the publication of the notice in the Pennsylvania Bulletin.  Each plan will be referred to an Administrative Law Judge (“ALJ”), who will establish a discovery schedule and hold a public input hearing(s) in the EDC’s service territory, as well as an evidentiary hearing(s) on issues related to the EDC’s EE&C plan.  Such hearings are to be completed on or before the 65th day after a plan is filed, after which, the parties will have 10 days to file briefs.  The EDC will then have 10 days to submit a revised plan or reply comments or both.  The ALJ will then certify the record to the Commission.    


The Commission will approve or reject all or part of a plan at public meeting within 120 days of the EDC’s filing.  The Commission will provide a detailed rationale for rejecting all or part of a plan.  Thereafter, the EDC will have 60 days from the entry date of the order to file a revised plan that addresses the identified deficiencies.  This revised plan is to be served on OCA, OSBA, OTS and all other parties to the EDC’s EE&C plan filing, who, along with other interested parties, will have ten days to file comments on the revised plan, with reply comments due ten days thereafter.  The Commission will approve or reject a revised plan at a public meeting within 60 days of the EDC’s revised plan filing.  This process will be repeated until a plan receives Commission approval.

For Phase II, we propose to use the Phase I EE&C Plan approval process with one revision.  Specifically, we propose to eliminate the need for a public input hearing, unless specifically requested, as we believe all interested parties have ample opportunity to participate in the proceedings, as well as the EDC stakeholder meetings, or are already adequately represented.    
The Act requires EDCs to file a new EE&C Plan with the Commission every five years, or as otherwise required by the Commission.  Such new plans must set forth the manner in which the EDC will meet the required reductions in consumption under subsections (c) and (d) of the Act.  See 66 Pa. C.S. § 2806.1(b)(1)(ii).

2.
Phase II Planning Timeline

The Commission proposes the following timeline
 for the Implementation of Phase II of the Act 129 EE&C Program:

	May 10, 2012
	· Tentative Implementation Order on Public Meeting agenda

· Release of Statewide Evaluator’s Pennsylvania Electricity Market Potential Study Results

	June 25, 2012
	· Tentative Implementation Order Comment due date

	July 6, 2012
	· Tentative Implementation Order Reply Comment due date

	August 2, 2012
	· Final Implementation Order on Public Meeting agenda

	November 1, 2012
	· If necessary, EDCs file EE&C Plans

	February 28, 2013
	· If necessary, Commission rules on  EE&C Plans

	June 1, 2013
	· EE&C Programs begin 



The Commission proposes this timeline as it believes it balances the needs of all parties.  This timeline allows for input from all interested stakeholders and provides all parties with the appropriate level of due process, as well as gives the EDCs adequate time to implement their EE&C Plans in a manner to meet the Phase II consumption reduction requirements.  


 Many parties request that the Commission release the SWE’s Baseline and Market Potential studies before the release of this Tentative Order.
  The Commission was able to release the Baseline Studies by Secretarial Letter dated May 8, 2012, and posted it on the Commission’s website.
  Unfortunately, we were unable to release the Market Potential Study prior to its release in conjunction with this Tentative Order.

Certain parties request that the proposed formal commenting period for this Tentative Order be shortened so as to provide the EDCs more time in preparing their Phase II EE&C Plans.
  Due to the concerns regarding the amount of time available to both review the SWE’s Baseline and Market Potential Studies and prepare comments to this Tentative Order, the Commission declines shortening the commenting period.

Two parties request the convening of a stakeholder meeting following the release of the SWE’s Baseline and Market Potential studies in order to discuss the findings therein, as well as best practices from other jurisdictions.
  The Commission plans to convene such a meeting in early June.  The Commission expects to announce the date and time of the meeting via a Commission press release.


3.
Additional Phase II Orders 

Below are the Commission’s proposed timelines
 for the issuance of directives addressing the following: the 2013 TRC test; the template to be used for the EDCs’ Phase II EE&C plans; further details regarding the compliance targets; the 2013 TRM; and the CSP registry.
	2013 Total Resource Cost (TRC) Test

	May 24, 2012
	· Tentative 2013 TRC test Order on Public Meeting Agenda

	August 30, 2012
	· Final 2013 TRC test Order on Public Meeting Agenda

	

	EE&C Plan Filing Template

	August 17, 2012
	· Tentative Template to be released for comments via Secretarial Letter

	September 24, 2013
	· Final Template to be released via Secretarial Letter

	

	2013 Technical Reference Manual (TRM)

	September 13, 2012
	· Tentative 2013 TRM Order and Manual on Public Meeting Agenda

	December 20, 2012
	· Final 2013 TRM Order and Manual on Public Meeting Agenda

	

	Phase II Conservation Service Providers (CSP) Order

	November 8, 2012
	· Tentative Order on Public Meeting Agenda

	January 2013 (Public Meeting dependent)
	· Final Order on Public Meeting Agenda 


C.
Plan Effectiveness Evaluation Process


The Act requires the Commission to establish an evaluation process that monitors and verifies data collection, quality assurance and the results of each EDC EE&C Plan and the program as a whole.  See 66 Pa. C.S. § 2806.1(a)(2).  While Section 2806.1(b)(1)(i)(C) requires each plan to include an explanation as to how quality assurance and performance will be measured, verified and evaluated, it is apparent that Section 2806.1(a)(2) requires the Commission to monitor and verify this data.  This evaluation process is to be conducted every year, as each EDC is to submit an annual report documenting the effectiveness of its EE&C Plan, energy savings measurement and verification, an evaluation of the cost‑effectiveness of expenditures and any other information the Commission requires.  See 66 Pa. C.S. § 2806.1(i)(1).  
1.
Statewide Evaluator

As part of Act 129 Phase I implementation, the Commission sought to contract with a SWE to evaluate the EDCs’ programs.  An RFP was issued requesting that submitted proposals contain provisions for audit plan development, four annual audits of EDC programs and a 2013 review of the entire EE&C Program.  At its Public Meeting of June 25, 2009, the Commission selected GDS Associates, Inc. Engineers and Consultants (GDS) as the SWE.  The SWE contract began in the summer of 2009 and continued until October 31, 2011, with two, one-year renewal options through December 31, 2013.  During the course of the contract, GDS prepared an audit plan, annual reports, baseline studies and the Market Potential Study.  The SWE’s contract costs equaled 1.1% of statewide program costs and were recovered from the EDCs consistent with subsection (h) of the Act, 66 Pa. C.S. § 2806.1(h).  The SWE contract was funded by a proration from the EDCs.
The Commission believes that to have credible impact and process evaluations available for Phase II, a SWE must be selected and used in a fashion similar to Phase 1.  The SWE will provide expertise in evaluations and remain independent from EDC evaluators.  Therefore, in preparation for Phase II, the Commission proposes to again competitively solicit for similar services to evaluate the EDC programs and identify whether further cost-effective savings can be obtained in future EE&C programs.  An RFP will be issued asking that submitted proposals contain provisions for audit plan development, three annual audits of EDC programs, a market potential study on demand response and a 2016 review of the entire program. 

In order to prepare for the program year beginning June 1, 2013, the Commission proposes a March 1, 2013, starting date for the Phase II SWE contract that will continue through December 31, 2016.  By starting in March 2013, the Phase II SWE will have an opportunity to develop plans and prepare for its responsibilities that begin June 1, 2013. 

From June 2013 to December 2013, the Phase I SWE will need to complete an annual audit of EDC programs (Program Year 4 – June 1, 2012 – May 31, 2013) and a 2013 review of the entire Phase I EE&C Program.  As in Phase I, the Commission proposes that the SWE contract be funded by a proration from the EDCs.  
2.
Technical Reference Manual

The Commission will continue to utilize the TRM to help fulfill the evaluation process requirements contained in the Act.  
a.
Updating Frequency

The TRM was previously adopted by the Commission in the Alternative Energy Portfolio Standards Act (AEPS Act) proceedings at Docket No. M‑00051865 (order entered October 3, 2005).  However, as the TRM was initially created to fulfill requirements of the AEPS Act, it had to be updated and expanded to fulfill the requirements of the EE&C provisions of Act 129.  As such, the Commission initiated a process to update and expand the TRM to provide for additional energy efficient technologies, under Docket No. M‑00051865.  The Commission provided updated 2009, 2010, 2011 and 2012 editions of the TRM to incorporate changes and improvements that were based on more recent research and data, as well as the needs and experiences of the EDCs.  In its 2009 TRM Update Order, the Commission stated that the TRM updating process will occur annually, with a final revised TRM due by December 31 for use effective June 1 of the following year.
  The use of an annual updating process was further reinforced by the Commission in its 2011 TRM Update Order
 and 2012 TRM Update Order.
  

The Commission maintains its position that, in order to evaluate the EDCs’ programs for real savings to the consumers, the TRM should be updated to contain the most up-to-date information regarding deemed savings values and assumptions.  The annual update is also necessary to address any changes that result from standards, codes, or regulations that may be adopted or amended through the course of a program year.  As such, the Commission proposes to maintain the annual updating procedure for Phase II.  The Commission seeks comments regarding this process, with a request that specific evidence be provided that justifies diverging from an annual updating process.  For example, is the value of information provided in the annual updates significant enough to warrant such a process?  Or, due to the relative maturity of the EE&C program in Pennsylvania, is the TRM at a stage where a less frequent updating procedure could be adopted?  

b.
2013 TRM Update Timeline
Below is the Commission’s proposed timeline for making updates to the 2012 TRM, resulting in a 2013 TRM.
   

	May – June 2012
	· SWE to initiate Technical Working Group (TWG)
 meetings to discuss new measure protocols, existing measure protocols and any changes due to standards, codes and regulations for inclusion in the 2013 TRM

	September 13, 2012
	· Tentative 2013 TRM Order and Manual on Public Meeting Agenda

	October 29, 2012
	· Tentative 2013 TRM Order and Manual Comment due date

	November 8, 2012
	· Tentative 2013 TRM Order and Manual Reply Comment due date

	December 20, 2012
	· Final 2013 TRM Order and Manual on Public Meeting Agenda


c.
Aligning the TRM Update with the Implementation Timeline
The Commission has proposed the timeline above for the 2013 TRM update to be consistent with the six-month TRM updating procedure that has been used throughout the course of Phase I.  This procedure allows for TWG meetings to discuss specific inputs to the TRM, as well as the necessary formal due process involved in such an update.  Specifically, because the majority of the updates to the TRM are as a result of SWE site inspections, CSP comments, independent evaluations and EDC proposals for new EE&C measures, the Commission believes that time should be allotted to the discussing of proposed changes within the TWG.  This allows participating parties an informal opportunity to provide their input and justify their proposed changes to each other, as well as to Commission staff.  Where possible, the TWG attempts to reach consensus regarding the TRM issues discussed.  

Some of the EDCs have requested that the 2013 TRM be finalized in coordination with the finalization of the Implementation Order for Phase II.
  While we recognize the desire to have the 2013 TRM completed earlier to coordinate with the finalization of the Implementation Order for Phase II, we do not believe that alignment of the release of the Final Implementation Order for Phase II and the release of the 2013 TRM is possible.  As with previous TRM updates, the Commission believes it is extremely beneficial to allow ample time for discussion within the TWG.  Additionally, with the inclusion of formal due process, the TRM updating timeline, as discussed above, involves a six-month process.  As such, it would not be possible to provide a through and adequate TRM in the time period requested by some of the parties.

3.
EDC Annual and Quarterly Reporting

In its Initial Implementation Order, the Commission established standards and procedures for the submittal, review and approval of all aspects of the EDCs’ EE&C Plans, in accordance with Act 129.
  The Commission noted that Act 129 requires EDCs to submit annual reports documenting the effectiveness of their EE&C Plans, the measurement and verification of energy savings, the evaluation of the cost-effectiveness of expenditures and any other information required by the Commission.  By Secretarial Letter served on June 24, 2010, the Commission provided guidance regarding the 2010 Act 129 annual reporting requirement.
  Specifically, the Commission directed the EDCs to submit their 2010 Act 129 annual reports and any proposed EE&C Plan revisions by September 15, 2010.  In addition, the Commission reiterated the procedures for reviewing proposed EE&C Plan revisions as set forth in the Initial Implementation Order.  Finally, the Commission stated that the directives in the June 24, 2010 Secretarial Letter only applied to the Act 129 annual reporting requirement for 2010.  

By Secretarial Letter issued May 25, 2011, the Commission provided additional guidance to EDCs regarding future Act 129 annual reporting requirements, as well as guidance on quarterly reporting requirements.
  For the remainder of the current Act 129 program period, the Commission directed the EDCs to submit two Act 129 annual reports per program year.  The first annual report, due July 15, is to be a preliminary report providing each EDC’s reported savings for its EE&C portfolio for that program year.  The second annual report, due November 15, is to be a final annual report providing verified savings for the EDC’s EE&C portfolio for that program year, the cost-effectiveness evaluation (TRC test), the process evaluation, as well as items required by Act 129 and Commission Orders.  

In addition to the annual reports, the Commission directed the EDCs to file quarterly reports for the first three quarters of each reporting year, due 45 calendar days from the end of the respective quarter.  Due to the preliminary annual report’s deadline of July 15, the Commission directed that fourth quarter reporting information be included in the preliminary annual report.  


The Commission directed that preliminary annual reports, final annual reports and quarterly reports be filed with the Commission’s Secretary and the Act 129 Statewide Evaluator within the time lines outlined above.  The Commission directed the EDCs to post all reports on their websites and the Commission will also post the reports on its website for public access.
  

The Commission proposes to maintain the annual and quarterly reporting schedule established in its May 25, 2011 Secretarial Letter.
D.
Cost – Benefit Analysis Approval Process


Act 129 requires an analysis of the costs and benefits of each EE&C plan, in accordance with a TRC test approved by the Commission.  See 66 Pa. C.S. § 2806.1(a)(3).  The Act also requires an EDC to demonstrate that its plan is cost-effective using the TRC test and that the plan provides a diverse cross-section of alternatives for customers of all rate classes.  See 66 Pa. C.S. § 2806.1(b)(1)(i)(I).  The Act defines “total resource cost test” as “a standard test that is met if, over the effective life of each plan not to exceed 15 years, the net present value of the avoided monetary cost of supplying electricity is greater than the net present value of the monetary cost of energy efficiency conservation measures.”  66 Pa. C.S. § 2806.1(m).  


The purpose of using the TRC test to evaluate the EDCs’ specific programs is to track the relationship between the benefits to customers and the costs incurred to obtain those benefits.  The TRC test has historically been a regulatory test.  Sections 2806.1(c)(3) and 2806.1(d)(2),( 66 Pa. C.S. §§ 2806.1(c)(3) and (d)(2)), as well as the definition of the TRC test in Section 2806.1(m), provide that the TRC test be used to determine whether ratepayers, as a whole, received more benefits (in reduced capacity, energy, transmission, and distribution costs) than the implementation costs of the EDCs’ EE&C plans.  
1.
2013 TRC Test
As outlined above in Section B of this order, the 2013 TRC test is scheduled to be adopted at the August 30, 2012 Public Meeting.
  Any comments relevant to the TRC test, specifically those regarding its inputs or its application, will not be addressed in this proceeding.  The Commission’s upcoming TRC test Tentative Order will solicit comments on such issues at a separate docket, M-2012-2300653.  The Commission requests that those parties who submitted comments regarding the inputs to the TRC test within this proceeding submit such comments during the formal commenting period for the TRC test proceeding.    

EDCs subject to Act 129 obligations request that the TRC test Tentative Order be released simultaneously with the Implementation Order in order to facilitate the preparing of EE&C plans for Phase II of Act 129.
  As the Commission plans to include a TRC test Tentative Order, addressing TRC issues for Phase II of Act 129, on a Public Meeting agenda in the near future, we believe the EDCs will have adequate notification of the format of the TRC test for Phase II when preparing their EE&C plans.  Below is the Commission’s proposed timeline for making updates to the TRC.
    
	May 24, 2012
	· Tentative 2013 TRC test Order on Public Meeting Agenda

	June 29, 2012
	· Tentative 2013 TRC test Order Comment due date

	July 9, 2012
	· Tentative  2013 TRC test Order Reply Comment due date

	August 30, 2012
	· Final 2013 TRC test Order on Public Meeting Agenda


2.
Net-to-Gross Adjustment
An often raised consideration for determining the cost-effectiveness of energy efficiency programs is whether adjustments to gross energy savings should be made through the use of a Net-to-Gross (NTG) ratio.  An NTG adjustment would adjust the cost-effectiveness results so that the results would only reflect those energy efficiency gains that are attributed to, and are a direct result of, the energy efficiency program in question.
  For Pennsylvania, the adjustment would reflect only those savings attributable to Act 129 programs.  An NTG adjustment would give evaluators an estimate of savings achieved as a direct result of program expenditures by removing savings that would have occurred absent a conservation program.  Three common factors, among others, addressed through the NTG adjustment are “free riders,” “take-back effect,” and “spillover effect,” sometimes referred to as “free drivers.”
   
The primary discussion pertaining to NTG is whether or not NTG adjustments should be used to determine compliance and/or targets, or whether or not it is more appropriate to use NTG solely for program design and planning.  If NTG adjustments are made that result in reductions to claimed savings because of those free riders and take-back effects that are not cancelled out by spillover effects, then the EDCs would have to implement additional reduction measures to meet the mandated reduction targets.  The EDCs would incur additional program costs to implement the additional reduction measures.  However, with the implementation of additional reduction measures, there may be the potential for incremental reductions in the future cost of wholesale power, which could benefit all customers.

At the beginning of Phase I of Act 129, there was an absence of data specific to Act 129 programs, and the Commission proposed not to require NTG adjustments for the first program year.  The 2011 TRC test Order directed EDCs to conduct NTG research; to collect data necessary to determine the NTG ratio for their programs and to apply the ratio when determining the cost-effectiveness of future modifications of existing programs.
  The results of this research were to be reported to the SWE, and utilized by the EDCs to determine when a measure or program should be removed from the EE&C portfolio because it is no longer cost-effective.  For Phase I, any NTG research that was completed was used only for program design and implementation; it was not used to adjust the gross verified energy savings that are used for compliance purposes (i.e. to determine whether or not an EDC met its mandated Act 129 reduction targets).  

At this time, many EDCs have only completed preliminary NTG research, and a full year of NTG research data will not be available until the EDCs’ Program Year 3 Final Annual Reports are submitted (November 15, 2012).  As such, the Commission lacks Pennsylvania-specific data to support an adjustment to NTG.  Due to the lack of   Pennsylvania-specific NTG research data, the Commission proposes that NTG adjustments be treated the same way for Phase II as they have been treated during Phase I.  Specifically, the Commission proposes that NTG research be used to direct Act 129 program design and implementation, but not for compliance purposes.  There is no requirement in Act 129 that mandates that savings be determined on a net basis.  The Commission thereby proposes that EDCs continue to use net verified savings in their TRC test for program planning purposes and proposes that compliance in Phase II be determined using gross verified savings.

Although this is an issue that was previously considered within the context of the TRC test, the Commission recognizes that the use of NTG adjustments is an overarching policy issue that could impact targets.  Due to the implications for meeting targets, the Commission has decided that the discussion of Net-to-Gross for Phase II would best be included in this Tentative Order.  Therefore, any and all comments pertaining to Net-to-Gross issues, although a TRC-related issue, should be provided during this proceeding.

In its comments to the March 1, 2012 Secretarial Letter, PennFuture asserts that net savings should be used to determine compliance for Phase II of Act 129.
  PennFuture states that NTG ratios are important in determining how much of the energy savings is truly attributable to Act 129 programs.  Further, PennFuture believes that savings goals based on gross savings wrongly incent the EDCs to focus efforts on promoting technologies such as basic CFLs, which save a lot of energy and are highly cost-effective, but that are now being widely adopted in the marketplace and, therefore, have high free rider rates.  PennFuture goes on to state that consideration of spillover and related market effects may provide an incentive for the EDCs to more aggressively support emerging technologies and help accelerate the commercialization of these and other measures that would have little penetration in the market otherwise, leading to better program design.

SEF also believes that NTG adjustments are important for determining the actual energy savings of Act 129 programs.  SEF asserts that not requiring the use of net savings for compliance purposes allows EDCs to misuse the current system to the EDCs’ benefit and to the detriment of the ratepayers.
 

While the Commission understands the positions of PennFuture and SEF, at this time, we propose to maintain the practice used in Phase I, in which NTG is used for planning purposes, but not to determine EDC compliance.  Because NTG research and adjustments prove to be costly endeavors, with results that are often imperfect, and due to a lack of Pennsylvania-specific data, the Commission does not believe it has been provided with enough evidence to propose the inclusion of NTG adjustments for purposes of compliance at this time.
E.
Process to Analyze How the Program and Each Plan will Enable EDCs to Meet Reduction Requirements

The Act requires the Commission to conduct an analysis of how the program, as a whole, and how the EDC’s individual EE&C plans, in particular, will enable an EDC to meet or exceed the required consumption (66 Pa. C.S. § 28061(c)) and peak demand reductions (66 Pa. C.S. § 2806.1(d)).  See 66 Pa. C.S. § 2806.1(a)(4).  Each EDC EE&C plan must include specific proposals to implement measures to achieve or exceed the required reductions. See 66 Pa. C.S. § 2806.1(b)(1)(i)(A).  Each plan must also state the manner in which it will achieve or exceed the required consumption reductions.  See 66 Pa. C.S. § 2806.1(b)(1)(i)(D).
1.
Measuring Annual Consumption Reductions

Consumption reduction for Phase II is addressed at 66 Pa. C.S. § 2806.1(c)(3), which requires that by November 30, 2013, and every five years thereafter, the Commission must adopt additional required incremental reductions in consumption, if the Commission determines that the benefits of the EE&C Program exceed its costs.  For Phase II, the Commission proposes to adopt  the three-year energy consumption reduction recommendations contained in the SWE’s market potential report.   As such, we propose the following energy consumption reductions for each EDC to meet by May 31, 2016:

	EDC
	3 Year % of 2009/10

Forecast Reductions
	3 Year MWh Value of 2009/10 Forecast Reductions

	Duquesne
	2.0
	276,722

	Met-Ed
	2.3
	337,753

	Penelec
	2.2
	318,813

	Penn Power
	2.0
	95,502

	PPL
	2.1
	821,072

	PECO
	2.9
	1,125,851

	West Penn
	1.6
	337,533



As in Phase I, the Commission proposes continuing the use of the savings approach.  The Commission continues to believe that the savings approach negates the need to weather‑normalize the target year overall program results or determine what qualifies as extraordinary load.  This belief is based on the fact that the results of specific conservation measures will be determined by using the deemed savings approach as outlined in the TRM, which uses calculations derived from studies or measurement methods that already account for extraordinary weather or loads.  Regarding custom measures not included in the TRM, the Commission directs its staff to continue to take into account extraordinary weather and loads when reviewing and approving any such custom measures.


2.
Measuring Peak Demand Reductions

Peak demand for Phase II is addressed at 66 Pa. C.S. § 2806.1(d)(2), which requires the Commission, by November 30, 2013, to compare the total costs of energy efficiency and conservation plans to total savings in energy and capacity costs to retail customers.  If the Commission determines that the benefits of the EDCs’ specific plans exceed the costs, the Commission shall set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand or an alternative reduction approved by the Commission.  Any such reductions must be measured from the EDC’s peak demand for the period from June 1, 2011 through May 31, 2012.  Any additional reductions must be accomplished no later than May 31, 2017.

As explained in Section A of this Tentative Order, we are proposing to exclude a peak demand reduction program in Phase II of the Act 129 EE&C Program.  As such, we need not address in this order how the EDCs will determine their peak demand baseline, nor a method for measuring peak demand reductions attributable to the Act 129 EE&C Program.

F.
Standards to Ensure that a Variety of Measures are Applied Equitably to all Customer Classes


The Act requires the Commission to establish standards to ensure that each EDC’s EE&C plan includes a variety of measures and that each plan will provide the measures equitably to all customer classes.  66 Pa. C.S. § 2806.1(a)(5).
  The Act defines “energy efficiency and conservation measures” at 66 Pa. C.S. § 2806.1(m).  


In Section A of this Tentative Order, the Commission proposes specific carve-outs for the low-income and government/educational/nonprofit sectors.  Beyond those requirements, we believe that EDCs should develop plans to achieve the most energy savings per expenditure.  

The Commission believes the EDCs must offer a well-reasoned and balanced set of measures that are tailored to usage and to the potential for savings and reductions for each customer class.  We believe that the overall limitation on cost recovery and the specific limitation tying costs to a benefited class (discussed in Section K of this Tentative Order) will ensure that offerings will not be skewed toward or away from any particular class.  There is no single set of measures that will fit all EDCs and the myriad mix of customer classes.  It is entirely possible that the most cost-effective energy efficiency programs may not come proportionally from each customer class.  


The Commission believes that all classes of customers will benefit from a general approach because it has the best potential to impact future energy prices.  The Commission proposes not to require a proportionate distribution of measures among customer classes.  However, the Commission proposes that each customer class be offered at least one energy efficiency program.  The Commission believes that, as with Phase I, the initial mix and proportion of energy efficiency programs should be determined by the EDCs, subject to Commission approval.  The Commission expects the EDCs to provide a reasonable mix of energy efficiency programs for all customers.  The burden is on an EDC to explain and justify its distribution of measures among its customer classes if such distribution is challenged.  
G.
Process to Make Recommendations for Additional Measures


The Act requires the Commission to establish procedures through which recommendations can be made as to additional measures that will enable an EDC to improve its plan.  66 Pa. C.S. § 2806.1(a)(6).  Furthermore, the Act permits the Commission to direct an EDC to modify or terminate any part of an approved plan if, after an adequate period for implementation, the Commission determines that a measure included in the plan will not achieve the required consumption reductions in a cost‑effective manner.  66 Pa. C.S. § 2806.1(b)(2).  


Below is the Commission’s procedure for recommending additional measures that enable an EDC to improve its plan.  First, it must be noted that interested parties will have an opportunity to make recommendations during the plan approval process described above in Section B of this Tentative Order.  


Regarding approved plans, the Commission will permit EDCs and other interested stakeholders, as well as the statutory advocates, to propose plan changes in conjunction with the EDC’s annual report filing required by the Act at 66 Pa. C.S. § 2806.1(i)(1).  These annual reports are to be served on OCA, the Office of Small Business Advocate (OSBA) and the Commission’s Bureau of Investigation and Enforcement (I&E).  The Commission will also post the annual reports on a web page dedicated to the EE&C program.  The Commission and any interested party can make a recommendation for plan improvement or object to an EDC’s proposed plan revision within 30 days of the annual report filing.  EDCs will have 20 days to file replies, after which the Commission will determine whether to rule on the recommended changes or refer the matter to an Administrative Law Judge (ALJ) for hearings and a recommended decision.  This process applies to changes proposed by stakeholders or non-minor changes proposed by the EDC, wherein the EDC petitions the Commission to rescind and amend its prior order approving the plan in accordance with 52 Pa. Code §§ 5.41 (relating to petitions generally) and 5.572 (relating to petitions for relief).

The Commission, in an order adopted on June 9, 2011, at Docket No. M-2008-2069887,
 expedited the review process for approving minor EE&C plan changes proposed by EDCs.  The Minor Plan Change Order defined what a minor change is and delegated authority to staff to approve, modify or reject the proposed minor changes.  The Commission proposes to continue the EE&C plan approval processes described in the Minor Plan Change Order in Phase II, by again adopting that order under the Phase II Docket.

PECO suggests several changes to the minor plan approval process.  Specifically, PECO suggests that the proposed changes become effective on 15 calendar days’ notice, unless an objection is filed during that period.  If an objection is filed, the timelines under the existing procedure would apply.  In addition, PECO proposes two additions to the definition of minor plan changes by adding a change in vendor for existing programs that will continue during the subsequent phase and the elimination of programs that are not viable due to market conditions.
  While we decline to adopt PECO’s proposals in this Tentative Order, we welcome comments in support or in opposition to PECO’s proposal.

H.
Procedures to Require Competitive Bidding and Approval of Contracts with CSPs

The Act requires the Commission to establish procedures to require EDCs to competitively bid all contracts with CSPs.  66 Pa. C.S. § 2806.1(a)(7).  The Act further requires the Commission to establish procedures to review all proposed contracts with conservation service providers prior to execution of the contract.  66 Pa. C.S. § 2806.1(a)(8).  The Act gives the Commission power to order the modification of proposed contracts to ensure that plans meet consumption reduction requirements.  Id.  The Act also requires each EDC to include in its plan a contract with one or more CSPs selected by competitive bid to implement all or part of the plan as approved by the Commission.  66 Pa. C.S. § 2806.1(b)(1)(i)(E).  This section of the Act establishes that CSPs can perform some or all functions of an EE&C plan, to include management of the entire plan.
 

In Phase I, the Commission directed all EDCs subject to Act 129 to file, by March 1, 2009, proposed RFP procedures and its standard form CSP contract for Commission approval.  The Commission had reviewed and approved all the filed RFP procedures and modified standard form CSP contracts.  As the Commission is not proposing to revise the CSP RFP procedures or the CSP contract criteria, we will not require the EDCs to file CSP RFP procedures or standard form CSP contracts, unless changes are proposed to the RFP procedures or the standard form contracts.  The criteria the Commission proposes to utilize in approving the RFP procedures and standard form contracts are established below in Section I of this Order.


The Commission, however, will require the EDCs to again competitively bid all CSP contracts for Phase II programs, regardless of whether the EDCs have an existing contract with a CSP to provide services associated with existing measures that will continue in Phase II.  Again, as we are proposing an aggressive design and implementation schedule; EDCs are not expected to have all bids for and contracts with CSPs completed by the plan filing date.  We do expect, though, that each filed plan will include at least one contract with a CSP.  In addition, while a contract with a CSP cannot be finalized unless that CSP is on the Commission’s CSP registry, we encourage EDCs to solicit bids from all potential CSPs on the condition that the CSP apply and obtain approval to be on the registry prior to final acceptance of the bid.


PPL suggests that the EDCs be given the discretion to use existing CSPss for Phase II, as determined by the EDC based on the CSP’s performance and the potential to improve cost-effectiveness.  PPL posits that maintaining existing CSPs would reduce costs, administration, and CSP and EDC relationship development.
  We decline to adopt PPL’s proposal as we believe the economic conditions have changed since the initial phase CSP solicitations, such that be believe that better rates may be available CSP services.  We recognize that in some cases, the rate for CSP services mayincrease, however, we believe the competitive market will be better than the EDCs at determining where lower costs can be acquired.

Furthermore, the Commission would also like to stress that CSPs covered by the procedures in this section are those that provide plan consultation, design, administration and management services to the EDC.  All entities that provide services to customers or the public in general, such as equipment installers or suppliers, are not to be included in the Commission’s CSP registry.  In addition, any competitive bid processes for and contracts with such entities will not be reviewed by the Commission under the process described below.   However, the Commission notes that it retains its statutory authority to conduct investigations and initiate statutory and regulatory compliance proceedings against jurisdictional utilities.


Below is the Commission’s procedure for reviewing and approving proposed CSP bidding processes that differ from the RFP process previously filed by the EDC.  These are the minimum criteria:

· Develop list of PUC-approved and -registered CSPs created under Docket No. M‑2008‑2074154.

· Require EDCs to issue (RFPs) only to CSPs approved and registered by the PUC.

· Encourage efforts to acquire bids from “disadvantaged businesses” (i.e., minority-owned, women-owned, persons-with-disability-owned, small companies, companies located in Enterprise Zones, and similar entities) consistent with the Commission’s Policy Statements at 52 Pa. Code §§ 69.804, 69.807 and 69.808.

· Encourage the use of pay‑for‑performance contracts with CSPs.

· Acquisition of at least three bids, or sufficient justification for proceeding based on less bids for a particular aspect of the program.

· Require submission of selection criteria to PUC for review and approval, to include:

· Designation of and weighting of factors for the selection criteria. 

· Selection of overall best bid/proposal (i.e., no requirement to select the lowest qualified bid) that consider:

· Quality of prior performance, 

· Timeliness of performance, 

· Quality of the proposed work plan or approach,

· Knowledge, background, and experience of the personnel to be utilized, and 

· Other factors as deemed relevant.


If the Commission staff has not commented upon or disapproved the proposed RFP process within 15 days of it being submitted to the Commission for review, then the EDC is permitted to proceed with the RFP process without modification. 


Below is the Commission’s procedure for reviewing and approving proposed CSP contracts prior to execution.  These are the minimum criteria:

· Review for satisfactory form and content, including:

· Nature and type of services to be provided, 

· Assurance that the CSP’s work product in the EDC’s plan will meet the requirement for reduction in demand and consumption, 

· Legal issues, enforceability, and protection of ratepayer funds for poor performance or non-compliance and similar issues, 

· Adequate provisions and procedures for monitoring CSP and EDC performance quality and rate of progress, and

· Certification that the proposed CSP is not an EDC affiliate.



If the Commission staff has not commented upon or disapproved the proposed contract within 45 days of it being submitted to the Commission for review, then the EDC is permitted to proceed with the contract without modification. 
I.

Procedures to Ensure Compliance with Consumption Reduction Requirements


The Act requires the Commission to establish procedures to ensure compliance with the consumption reduction requirements of the Act.  66 Pa. C.S. § 2806.1(a)(9).  The consumption reduction requirements are outlined in the Act at Sections 2806.1(c) and (d).  66 Pa. C.S. §§ 2806.1(c) and (d).  


Regarding the requirements for determining compliance with the Act 129 reduction requirements, each EDC subject to the Act is directed to file with the Commission, by September 15, 2016, (at the EDC’s EE&C plan docket, and serving the parties to that docket) information documenting their consumption reductions for June 1, 2013, through May 31, 2016.  This filing must provide total savings and savings by class of customer.  To be in compliance with the Act, an EDC’s must demonstrate that during the June 1, 2013 to May 31, 2016 period its plan produced total energy savings equal to the consumption reduction targets established in Section A of this order in a cost-effective manner.


We note that after-the-fact measurement and verification remain critical to ensure that an EDC has properly implemented its EE&C plan, that the projected savings metrics remain accurate, that non-controllable factors such as economic growth or contraction and weather have not skewed results, and that the savings are the result of the EE&C plan.  The Commission will analyze the program as a whole and individual EDC plan effectiveness in meeting or exceeding the Act’s mandatory savings through the initial review process as described in Section B of this Order.  In addition, the Commission will assess the program and individual plan effectiveness during the annual report review process described above in Section G of this Order.

Finally, as discussed in Section C above, the Commission intends to issue a request for proposal to retain the services of a SWE to perform the annual and end of phase independent evaluation of the cost‑effectiveness of each EDC plan, as well as to develop the measurement and evaluation protocols, standard data collection formats, and data bases for the evaluation of program benefits and results to be used across all EDC service territories.  The SWE will work with the Commission staff and interested parties in the development of the evaluation methods, protocols, data collection formats and data bases.  The costs for the SWE contracts with the Commission will be recovered from EDCs consistent with Section 2806.1(h) of the Act.  66 Pa. C.S. § 2806.1(h).

J.
Participation of Conservation Service Providers


The Act establishes a requirement for the participation of CSPs in the implementation of all or part of a plan.  66 Pa. C.S. § 2806.1(a)(10).  The Act requires the Commission to establish, by March 1, 2009, a registry of approved persons qualified to provide conservation services to all classes of customers, that meet experience and other qualifying criteria established by the Commission.  66 Pa. C.S. § 2806.2(a).  The Act further requires the Commission to develop a CSP application and permits the Commission to charge a reasonable registration fee.  66 Pa. C.S. § 2806.2(b).  


The Commission initiated a separate stakeholder process to establish the qualification requirements CSPs must meet to be included in a Commission registry of CSPs.  On February 5, 2009, the Commission adopted an order establishing the CSP registry at Docket Number M-2008-2074154.
  In the CSP Registry Order we established the minimum qualifications of CSPs, a CSP Application, fees and life of qualification.  As indicated in Section B above, we anticipate revising the CSP registry requirements under Docket No. M-2008-2074154.
K.
EDC Cost Recovery


The Act directs the Commission to establish a cost recovery mechanism that ensures that approved measures are financed by the customer class that receives the direct energy and conservation benefit of the measure.  66 Pa. C.S. § 2806.1(a)(11).  All EDC plans must include cost estimates for implementation of all measures.  66 Pa. C.S. § 2806.1(b)(1)(i)(F).  Each plan must also include a proposed cost‑recovery tariff mechanism, in accordance with Section 1307 (relating to sliding scale or rates; adjustments), to fund all measures and to ensure full and current recovery of prudent and reasonable costs, including administrative costs, as approved by the Commission.  66 Pa. C.S. § 2806.1(b)(1)(i)(H).  In addition, each plan must include an analysis of administrative costs.  66 Pa. C.S. § 2806.1(b)(1)(i)(K).  The Act dictates that the total cost of any plan must not exceed two percent of the EDC’s total annual revenue as of December 31, 2006, excluding Low‑Income Usage Reduction Programs established under 52 Pa. Code § 58 (relating to residential Low Income Usage  Reduction Programs).  66 Pa. C.S. § 2806.1(g).  Finally, all EDCs, including those subject to generation or other rate caps, must recover on a full and current basis from customers, through a reconcilable adjustment clause under Section 1307, all reasonable and prudent costs incurred in the provision or management of its plan.  66 Pa. C.S. § 2806.1(k).  


We view the matter of cost recovery as consisting of three main issues as set forth in the relevant provisions of Act 129.  These issues are: 

1)
Determination of allowable costs, 

2)
Allocation of costs, and 

3)
Cost recovery tariff mechanism.

1.  
Determination of Allowable Costs

a.
Phase II Allowable Costs

The Act allows an EDC to recover all prudent and reasonable costs relating to the provision or management of its EE&C plan, but limits such costs to an amount not to exceed two percent of the EDC’s total annual revenue as of December 31, 2006, excluding Low‑Income Usage Reduction Programs established under 52 Pa. Code § 58.  66 Pa. C.S. § 2806.1(g).
The level of costs that an EDC will be permitted to recover in implementing its EE&C program was established in the Phase I proceedings.  We will again require each EDC to include a calculation of the total amount of EE&C costs it will be permitted to recover (exclusive of expenditures on Low‑Income Usage Reduction Programs established under 52 Pa. Code § 58) based on the two percent limitation as set forth in the Act.  This will represent the maximum level of spending on EE&C measures that will be recoverable under the EDC’s plan.


We will also require each EDC to provide a careful estimate of the costs relating to all EE&C programs and measures as set forth in its plan.  Such costs will include both capital and expense items relating to all program elements, equipment and facilities, as well as an analysis of all related administrative costs.  More specifically, these costs would include, but not be limited to, capital expenditures for any equipment and facilities that may be required to implement the EE&C programs, as well as depreciation, operating and maintenance expenses, a return component based on the EDC’s weighted cost of capital, and taxes.  Administrative costs would include, but not be limited to, costs relating to plan and program development, cost-benefit analysis, measurement and verification, and reporting.  The EDC must also provide ample support to demonstrate that all such costs are reasonable and prudent in light of its plan and the goals of the Act, keeping in mind that the total level of these costs must not exceed the two percent limitation as previously articulated.


As in Phase I, we will permit EDCs to recover both the ongoing costs of its plan, as well as incremental costs incurred to design, create, and obtain Commission approval of the plan.  However, all costs submitted for recovery in an EDC’s plan will be subject to review by the Commission to determine whether the costs are prudent and reasonable, and are directly related to the development and implementation of the plan.  Furthermore, EE&C measures and associated costs that are approved by the Commission will again be subject to after-the-fact scrutiny.  In this regard, we note that the Act provides that:

The Commission shall direct an [EDC] to modify or terminate any part of a plan approved under this section if, after an adequate period for implementation, the Commission determines that an energy efficiency or conservation measure included in the plan will not achieve the required reductions in consumption in a cost-effective manner under [66 Pa. C.S. §§ 2806.1(c) & (d)].  

66 Pa. C.S. § 2806.1(b)(2).  Thus, plan measures and their associated costs that may be tentatively approved, will, in fact, be subject to ongoing review and possible modification or termination if it is determined that such measures are not or have not been cost effective.

With regard to the two percent limitation provision of the Act, we will continue to interpret the “total cost of any plan” as an annual amount, rather than an amount for the full, proposed three-year period.  Since the statutory limitation in this subsection is computed based on annual revenues as of December 31, 2006, we believe it is reasonable to require that the resulting allowable cost figure be applied on an annual basis as well.  In addition, we note that the plans are subject to annual review and annual cost recovery under the Act, 66 Pa. C.S. §§ 2806.1(h) and (k).  Finally, based upon the our experience in Phase I and experience in other states, it appears that the statutory goals for consumption and demand savings are not likely to be achievable if the two percent limit was read as applicable to the entire multi‑year EE&C program. 
It is the Commission’s belief that the General Assembly intended Act 129 to be competitively neutral and not disadvantage EDCs that had active retail electric markets.  The Commission notes that, in ascertaining legislative intent, the Commission is to presume that the General Assembly did not intend a result that was impossible of execution, unreasonable or unconstitutional.  See 1 Pa. C.S. § 1922.  The Commission believes that excluding EGS revenues may so limit an EDC’s EE&C plan budget such that it could be impossible for it to meet the consumption reduction targets.  The Commission will continue to interpret “amounts paid to the [EDC] for generation, transmission, distribution and surcharges by retail customer,” set forth as the definition of EDC total annual revenue in 66 Pa. C.S. § 2806.1(m), to include all amounts paid to the EDC for generation service, including generation revenues collected by an EDC for an EGS that uses consolidated billing.  


Finally, with respect to the recovery of revenues lost due to reduced energy consumption or changes in demand, we note that the Act clearly states that such revenue losses shall not be a recoverable cost under a reconcilable automatic adjustment clause.  66 Pa. C.S. § 2806.1(k)(2).  The Act does provide, however, that “[d]ecreased revenue and reduced energy consumption may be reflected in revenue and sales data used to calculate rates in a distribution-base rate proceeding filed by an electric distribution company under [66 Pa. C.S. § 1308] (relating to voluntary changes in rates).”  66 Pa. C.S. § 2806.1(k)(3).

KEEA states that it is important to align investor-owned utility goals with the state’s goal of saving energy and deferring costly power generation investments.  KEEA notes that currently, 25 states have shareholder incentives for energy efficiency programs and asserts that instituting a utility incentive to complement penalties would be sound public policy.  KEEA, however, cautions that any incentive structure must be designed to ensure that EDCs are only earning a profit on successful energy efficiency programs, not simply reaching spending levels.


The Commission declines to establish an incentive or alternative revenue mechanism for EDCs.  The Commission believes that Act 129 provides the appropriate mechanism for EDCs to use to obtain revenue on its assets through just and reasonable rates.
b.
Application of Excess Phase I Budget
In Section A of this Tentative Order, the Commission proposes that savings in excess of an EDC’s three percent (3%) consumption reduction target be applied towards that EDC’s Phase II consumption reduction target.  The issue of savings in excess of three percent (3%) also raises issues regarding Phase I and Phase II budgets.  Specifically, if an EDC has excess savings that carry into Phase II, the Commission must decide whether or not that EDC should then have a reduced budget for Phase II as it needs to acquire fewer savings to meet its consumption reduction targets.  Also, the Commission must address whether or not Phase I budget monies can, and should, be used to generate savings in excess of the three percent (3%), to be credited in Phase II.  Lastly, if an EDC has achieved its three percent (3%) target with budget leftover, the Commission must decide how that excess budget should be handled (e.g. used in Phase II or paid back to ratepayers).  

The Commission proposes to allow the EDCs the full Phase II budget, regardless of Phase I spending and consumption reduction attainment.  The Commission recognizes that the EDCs are at risk of potential penalties should they fail to meet their consumption reduction targets.  Additionally, the Commission recognizes the importance of a smooth transition from Phase I to Phase II and the importance of the EDCs’ specific programs not going “dark.”  As such, the Commission believes it would be more beneficial to all parties, including ratepayers, for the EDCs to be allowed to spend Phase I budgets to attain savings in excess of compliance targets, which could then be used in Phase II for compliance.  
Many of the parties do not support reducing the EDCs’ Phase II budgets by the amount of funds expended in Phase I to achieve Phase I energy savings above the three percent (3%) consumption reduction target.
  Only the Industrials suggest that if Phase I funds are used to meet Phase II targets, the Phase II budget should be reduced a corresponding amount.
  The Commission agrees with those parties who believe Phase II budgets should not be reduced and proposes that the EDCs still retain the full Phase II budgets to provide EE&C programs throughout the course of Phase II.  

The Commission also proposes that the EDCs be allowed to continue Phase I spending through the course of Phase I, ending May 31, 2013, even if they have already attained their three percent (3%) reduction targets.  However, the Commission proposes that the use of Phase I budget spending expire on May 31, 2013.  Upon expiration of Phase I, the Commission proposes that its Bureau of Audits reconcile Phase I funds collected by the EDCs compared to Phase I expenditures and direct the EDCs to refund all over-collections to the appropriate rate classes.  As stated above, however, all savings accumulated between the time the EDC attains its three percent (3%) goal and the expiration of Phase I (May 31, 2013) may be utilized to meet Phase II consumption reduction targets.  

Some parties also suggest that the total Phase I budget be exhausted before the EDCs begin spending any budget monies from their Phase II budgets.
  Other parties state that unused funds from Phase I should be reconciled and returned to the ratepayers.
  The Commission believes that Phase I budgets should only be spent in Phase I, Phase II budgets spent in Phase II, etc.  As such, the EDCs have until the expiration of a compliance period to spend the budget allotted to that period.  Afterwards, any excess budget should be returned to the ratepayers.  

The Commission proposes that the EDCs begin Phase II utilizing solely their Phase II budgets.  While savings from one phase may be used in the next phase, as long as all consumption reduction targets are met, the Commission does not believe it to be sound policy to continue spending Phase I budgets in Phase II when those monies should be refunded back to the appropriate ratepayers.

2.  Allocation of Costs to Customer Classes

a.
Bidding Energy Efficiency Resources into the PJM Capacity Market

Savings from qualified energy efficiency resources may be bid into the PJM capacity market if those energy efficiency projects meet the criteria and requirements set by PJM Interconnection, LLC.  The issue of whether or not EDCs should be required to bid qualified energy efficiency resources into the PJM capacity market must be addressed for Phase II.  Additionally, if those resources are to be bid into the PJM capacity market, the disposition of revenues from resources that clear the auctions must be addressed.

The Commission recognizes that there is value in bidding qualified energy efficiency resources into the PJM capacity market.  It is the Commission’s belief that the EDCs should take full advantage of revenues made available from PJM programs.  As such, the Commission proposes that, when prudent, the EDCs bid those energy efficiency resources meeting PJM criteria and requirements, into the appropriate PJM capacity market auctions, provided they have the right to bid those resources under PJM rules.  Because Act 129 energy efficiency resources are funded by the ratepayers, the Commission proposes that revenue received from the bidding of those resources and measures into the PJM capacity market should be returned to ratepayers and not be spent as part of an EDC’s Act 129 budget.  The Commission proposes that those funds be allocated to the customer class that provided the savings for the energy efficiency resources.

In its comments, Enernoc
 states that a benefit of an extended program is the ability of EDCs to participate in the PJM Base Residual Auction.  PennFuture recommends that the Commission encourage EDCs to bid qualifying energy efficiency resources into the PJM Reliability Pricing Model capacity auction to procure revenue that can go into Act 129 programs.
  KEEA recommends requiring the EDCs to participate in the PJM Capacity Market by bidding in all Act 129 energy efficiency and demand response savings.  KEEA also claims that savings are not being bid in a uniform way, resulting in benefits being left unused.  KEEA further suggests that revenue from bidding savings into the PJM capacity market be used to reinvest in additional Act 129 energy efficiency program activity.
  


EMC strongly opposes requiring EDCs to bid energy efficiency and demand response savings into the PJM capacity market.  EMC states that there is already significant participation within energy efficiency sector of the capacity auctions and that there is no evidence to suggest that there is qualified energy efficiency being “left on the table.”  EMC states that requiring the EDCs to participate in capacity auctions presents a scenario that could upset an already efficient open market construct that rewards customers implementing energy efficiency measures.
  
b.
Other Allocation of Costs Issues

The Act requires that all approved EE&C measures be financed by the customer class that receives the direct energy and conservation benefit of such measures.  Several of the parties filed comments addressing the issue of how to allocate the total allowable EE&C costs in order to ensure that this provision is met.


In order to ensure that all approved EE&C measures are financed by the customer classes that receive the benefit of such measures, it will be necessary to first assign the costs relating to each measure to those classes to whom it benefits.  Therefore, once the EDC has developed an estimate of its total EE&C costs as directed above, we will require it to allocate those costs to each of its customer classes that will benefit from the measures to which the costs relate.  Those costs that can be clearly demonstrated to relate exclusively to measures that have been dedicated to a specific customer class should be assigned solely to that class.  Those costs that relate to measures that are applicable to more than one class, or that can be shown to provide system-wide benefits, must be allocated using reasonable and generally acceptable cost of service principles as are commonly utilized in base rate proceedings.
  Administrative costs should also be allocated using reasonable and generally acceptable cost-of-service principles.


With regard to the assignment of EE&C costs to low-income customers, the Act requires EE&C measures to be financed by the same customer class that will receive the direct energy and conservation benefits from them.  66 Pa. C.S. § 2806.1(a)(11).  The Act does not provide for the exclusion of low-income customers from EE&C cost recovery, and in any event, it would be difficult to determine a way to exclude such customers from the allocation of EE&C costs within their particular customer class.  Although we have great concern for the difficulties experienced by low‑income customers in paying their energy bills, we do not believe that exempting such customers from contributing toward the recovery of fairly allocated EE&C costs is the appropriate way to address this concern.  We point out that low-income customers will stand to benefit financially from well-designed EE&C measures implemented by the EDCs.  Moreover, such customers can take advantage of the many programs currently available to help low-income and payment-troubled customers pay their energy bills.

3.
Cost Recovery Tariff Mechanism


The Act allows all EDCs to recover, on a full and current basis from customers, through a reconcilable adjustment clause under 66 Pa. C.S. § 1307, all reasonable and prudent costs incurred in the provision or management of its plan.  The Act also requires that each EDC's plan include a proposed cost‑recovery tariff mechanism, in accordance with 66 Pa. C.S. § 1307 (relating to sliding scale of rates; adjustments), to fund all measures and to ensure a full and current recovery of prudent and reasonable costs, including administrative costs, as approved by the Commission.


The Commission sought comments on any adjustments to the Phase I, currently-authorized cost recovery and reconciliation requirements that should be utilized for the cost recovery and reconciliation of the EE&C Plan Phase II programs.  Under the Phase I cost recovery methodology, costs and revenues are reconciled without any interest collected or charged.  Comments on whether the Phase II plans should continue to reconcile costs without interest or to amend the reconciliation procedures to charge or collect interest were requested.  If interest is to be included, commenters were requested to offer comments on what interest rate should be used and what adjustments to these rates are appropriate for over and under recoveries.  The Commission also sought comments on any modifications to the reconciliation procedures for the Act 129 Phase II EE&C plans.  Currently revenues are being reconciled to actual costs for some EDCs, while other EDCs reconcile to budgeted costs.  The Commission further requested how the current reconciliation procedures be modified if interest is charged or credited to customers under the Phase II plans.


Duquesne, FirstEnergy, PECO, PPL and OCA recommend maintaining the same reconciliation process without implementing an interest component.
  PECO also comments that the reconciliation mechanism under the current program has benefitted customers through simplified cost recovery and having avoided potential over- or under-collection issues with plan changes.  OCA raises a concern regarding interest being included on over- or under-collections, commenting on the difficulty that remains in predicting program participation in the current economic climate.  Industrials’ comments are counter to the others with support for standardizing the reconciliation process and the inclusion of interest on over- or under-recoveries.
  Specifically, Industrials comment that if energy reduction targets are included in a secondary plan, it may be beneficial to ensure that the annual surcharges are based on the projected costs to attain the targets for that year and are timely reconciled to actual costs, with interest.  
We agree with Industrials’ comments regarding standardizing the reconciliation process and the inclusion of interest on over- or under-recoveries.  We believe that a standardized methodology will be beneficial to the EDCs and the ratepayers because it will enable parties to compare the cost recovery of program expenditures of all the EDCs on an equal basis.  We also believe it is beneficial to the EDCs and the ratepayers that, with the implementation of Phase II, the annual surcharge should be based on the projected program costs that the EDC anticipates will be incurred over the surcharge application year to attain the energy reduction targets.  
The development of the surcharge using the projected program costs rather than the authorized budget amount will mitigate over- or under-recoveries of costs during the surcharge application period.  Additionally, we believe that actual expenses incurred should be reconciled to actual revenues received.  A reconciliation methodology based upon actual expenditures is pursuant to Section 1307(e) of the Public Utility Code, 66 Pa. C.S. § 1307(e) and allows for the provision of interest on over- or under-recoveries.  Interest on over- or under-recoveries will compensate the EDCs for the time value of money when the EDCs under-recover, and also will compensate the ratepayers for the time value of money when the EDCs over-recover.  The cost recovery mechanism for the Act 129 EDC EE&C plans is the only reconcilable adjustment clause cost recovery mechanism that does not provide for interest on over-recoveries or under-recoveries.  Providing for interest on the Act 129 EE&C Plan cost recovery mechanism with the implementation of Phase II will make the mechanism consistent with all the other reconcilable cost recovery mechanisms.  

The March 1, 2012 Secretarial Letter requested comments on the interest rate parties believed should be used on over- or under-recoveries, if interest is to be included.  We did not receive comments on this particular issue.  However, we believe that the legal rate of 6% on both over-recoveries and under-recoveries is appropriate, primarily because 6% is the rate that is utilized with most other reconcilable adjustment clauses.  Consistent with the interest calculation methodology used for other adjustment clauses, the interest amount for Phase II reconciliations shall be computed monthly at the 6% legal rate of interest from the month the over- or under-collection occurs to the effective month that the over-collection is refunded or the under-collection is recouped.  Further, EE&C Plan cost recovery rates for Phase II shall be adjusted June 1 of each year to reflect the over- or under-recovery amount, plus interest, for the twelve-month reconciliation period ended May 31 of that year, providing a timely refund or recoupment of any over- or under-recoveries.  


In order to transition from the cost recovery methodology utilized during Phase I, ending May 31, 2013, to the cost recovery methodology to be utilized during Phase II beginning on June 1, 2013, each EDC with an EE&C Plan program shall reconcile its total actual recoverable EE&C Plan expenditures incurred through May 31, 2013, with its actual EE&C Plan revenues received through May 31, 2013.
  The net over-recovered or under-recovered amount shall be reflected, without interest, in the EE&C Plan Phase II rates to become effective June 1, 2013.  



To further standardize the filing process, as currently there is no uniform filing dates for the EDCs, the EDCs shall file the annual rate adjustment ten days prior to the June 1 effective date of the rate (i.e., May 22 filing date).  Concurrent with the annual rate adjustment, the EDCs shall submit, in a separate filing, the annual reconciliation statement for the purpose of the public hearing to be held in accordance with Section 1307(e) of the Public Utility Code, 66 Pa. C. S. § 1307(e).



The standardized reconciliation process, the inclusion of interest on over- or under-recoveries and the calculation of the annual surcharge will be set forth by each EDC in a supplement or supplements to the EDC’s tariff to become effective June 1, 2013, accompanied by a full and clear explanation as to their operation and applicability to each customer class.  The tariff and supplements to the tariff will be subject to an annual review and reconciliation in accordance with 66 Pa. C.S. § 1307(e).  The annual review and reconciliation for each EDC’s cost recovery mechanism will occur pursuant to a public hearing, if required, due to petitions filed by interveners, and will include an evaluation of the reasonableness of all program costs and their allocation to the applicable customer classes.  Such annual review and reconciliation will be scheduled to coincide with our review of the annual report on the EDC’s plan submitted in accordance with 66 Pa. C.S. § 2806.1(i), and all calculations and supporting cost documentation shall be provided at the time that report is filed.
CONCLUSION

With this Tentative Order, the Commission begins the process of establishing the Phase II energy efficiency and conservation program that requires electric distribution companies with at least 100,000 customers to adopt and implement cost‑effective plans to reduce energy consumption and peak demand within this Commonwealth.  This Tentative Order proposes required consumption reductions for each electric distribution company, as well as guidelines for implementing Phase II of the energy efficiency and conservation program.  The Commission seeks comments on these proposals.  This Tentative Order, the Market Potential Study, and filed comments will be made available to the public on the Commission’s Act 129 Information web page.
THEREFORE,


IT IS ORDERED:


1.
That the Market Potential Study be released to the public and published on the Commission’s public website.

2.
That a copy of this Tentative Order shall be served upon the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement and the jurisdictional electric distribution companies subject to the Energy Efficiency and Conservation Program requirements.

3.
That the Secretary shall deposit a notice of the Tentative Order and the Market Potential Study with the Legislative Reference Bureau for publication in the Pennsylvania Bulletin.

4.
That an Act 129 stakeholders meeting be held on Tuesday, June 5, 2012, at 1:00 P.M. in Hearing Room 1 of the Commonwealth Keystone Building, 400 North Street, Harrisburg, Pennsylvania, 17120.  The purpose of the meeting is to provide stakeholders with the opportunity for a question and answer session with the Statewide Evaluator related to the baseline studies and the Market Potential Report.


5.
That interested parties shall file by June 25, 2012, an original and three (3) copies of written comments referencing Docket Number M-2012-2289411 to the Pennsylvania Public Utility Commission, Attention:  Secretary, P.O. Box 3265, Harrisburg, PA 17105-3265.

6.
That interested parties shall file by July 6, 2012, an original and three (3) copies of written reply comments referencing Docket Number M-2012-2289411 to the Pennsylvania Public Utility Commission, Attention:  Secretary, P.O. Box 3265, Harrisburg, PA 17105-3265.

7.
That comments and reply comments shall be electronically mailed, in Word format, to Megan Good at megagood@pa.gov and Kriss Brown at kribrown@pa.gov.  Attachments may not exceed three megabytes.


8.
That this Tentative Order, the Market Potential Report and all filed comments and reply comments related to this Tentative Order be published on the Commission’s public website.
9.
That the contact person for technical issues related to this Tentative Order is Megan Good, Bureau of Technical Utility Services, 717-425-7583 or megagood@pa.gov.  The contact person for legal and process issues related to this Tentative Order is Kriss Brown, Law Bureau, 717-787-4518 or kribrown@pa.gov.
[image: image1.png]


BY THE COMMISSION

Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  May 10, 2012
ORDER ENTERED:   May 11, 2012
� See Act 129 Energy Efficiency and Conservation Program Phase Two Secretarial Letter, at Docket No. M-2012-2289411, (March 1, 2012 Secretarial Letter), served March 1, 2012.


� Potential Report at Appendix A.


� See Implementation of Act 129 of 2008 – Total Resource Cost (TRC) Test, Order at Docket No. M-2009-2108601 (entered on June 23, 2009) at 9-18 and Implementation of Act 129 of 2008 – Total Resource Cost (TRC) Test 2011 Revisions, Final Order at Docket No. M-2009-2108601 (entered on August 2, 2011) at 36 and 37.


� Electric Energy Efficiency Potential for Pennsylvania, p. 5 in the Commission’s Energy Consumption and Peak Demand Reduction Targets Order of March 26, 2009 at Docket No. M-2008-2069887.


� See Energy Consumption and Peak Demand Reduction Targets, Order at Docket No. M-2008-2069887 (entered on March 30, 2009) (Targets Order).
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� FirstEnergy Comments at 10 and 11.
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� Comverge Comments at 18.


� SEF Comments at 10 and 11.


� PWTF Comments at 1; CP Comments at 3; SEDA-COG Comments at 4; KEEA Comments at 12.


� CAUSE-PA Comments at 9.


� OCA Comments at 16 and 17.


� SEDA-COG Comments at 4.
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� Wal-Mart Comments at 4.
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� See Energy Efficiency and Conservation Program, Implementation Order at Docket No. M-2008-2069887 (entered January 16, 2009) (Initial Implementation Order) at 10.  


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change at any time at the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.
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� Phila. Comments at 1; Duquesne Comments at 3-5; FirstEnergy Comments at 4.


� Industrials Comments at 2; KEEA Comments at 3.
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� See Implementation of the Alternative Energy Portfolio Standards Act of 2004: Standards for the Participation of Demand Side Management Resources – Technical Reference Manual Update, TRM Annual Update Order, Page 17, (2009 TRM Update Order) at Docket No. M-00051865, entered June 1, 2009.


� See Implementation of the Alternative Energy Portfolio Standards Act of 2004: Standards for the Participation of Demand Side Management Resources – Technical Reference Manual 2011 Update, TRM Annual Update Order, Pages 47-50, (2011 TRM Update Order) at Docket No. M-00051865, entered February 28, 2011.


� See Implementation of the Alternative Energy Portfolio Standards Act of 2004: Standards for the Participation of Demand Side Management Resources – Technical Reference Manual 2012 Update, TRM Annual Update Order, Pages 70-73, (2012 TRM Update Order) at Docket No. M-00051865, entered December 16, 2011.
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� The TWG is chaired by the SWE and is comprised of representatives from the EDCs, Commission staff and other interested parties for the purpose of encouraging discussion of the technical issues related to the evaluation, measurement and verification of savings programs to be implemented pursuant to Act 129. 


� Duquesne Comments at 4; FirstEnergy Comments at 4; PPL Comments at 5 and 6.  


� See Initial Implementation Order at 13.


� See Energy Efficiency and Conservation, Secretarial Letter, at Docket No. M-2008-2069887, served June 24, 2010 (June 24, 2010 Secretarial Letter).


� See Energy Efficiency and Conservation, Secretarial Letter, at Docket No. M-2008-2069887, served May 24, 2011 (May 25, 2011 Secretarial Letter).


� http://www.puc.state.pa.us/electric/Act129/Act129_EDC_Reporting.aspx
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� Duquesne Comments at 4, FirstEnergy Comments at 4, PPL Comments at 5.


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change at any time at the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.


�  National Action Plan for Energy Efficiency (2008).  Understanding Cost-Effectiveness of Energy Efficiency Programs:  Best Practices, Technical Methods, and Emerging Issues for Policy-Makers.  Energy and Environmental Economics, Inc. and Regulatory Assistance Project.  � HYPERLINK "http://www.epa.gov/eeactionplan" �www.epa.gov/eeactionplan�.


� The concept of free riders is that a number of customers may take advantage of rebates or cost savings available through conservation programs even though they would have installed the efficient equipment on their own.  Take-back effect occurs if customers use the reduction in bills/energy to increase their energy use to be more comfortable or for convenience.  Spillover is the opposite of the free-rider effect, where customers adopt efficiency measures because they are influenced by program-related information and marketing efforts, although they do not actually participate in the program.  NTG adjustments for free riders and take-back effects result in the subtraction of claimed energy savings whereas spillover effects NTG adjustments result in an addition of claimed energy savings.


� See Implementation of Act 129 of 2008 – Total Resource Cost (TRC) Test, 2011Revisions, Final Order, Pages 25-26, (2011 TRC test Order) at Docket No. M-2009-2108601, entered August 2, 2011.


� PennFuture Comments at 17 and 18.


� PennFuture Comments at 18.


� SEF Comments at 13.


�  The program must include “standards to ensure that each plan includes a variety of energy, efficiency and conservation measures and will provide the measures equitably to all classes of customers.”


� See Energy Efficiency and Conservation Program, Final Order at Docket No. M-2008-2069887 (entered on June 10, 2011) (Minor Plan Change Order).


� PECO Comments at 13-15.


� As delineated in Section A above, an EDC must provide detailed justifications for why it did or did not use a CSP to perform EE&C plan functions.


� PPL Comments at 20 and 21.


�  The failure to meet these reduction mandates will subject the EDC to a civil penalty of between one million and twenty million dollars that cannot be recovered in rates (66 Pa. C.S. § 2806.1(f)((2)(i)), and the Commission will engage a CSP, at the EDC’s expense, to achieve the mandated reductions (66 Pa. C.S. § 2806.1(f)((2)(ii)).   


� See Implementation of Act 129 of 2008 Phase 2 – Registry of Conservation Service Providers, Final Order at Docket No. M-2008-2074154 (entered February 5, 2009) (CSP Registry Order).


� KEEA Comments at 16 and 17.


� EnerNOC Comments at 21; NEEP Comments at 2 and 4; PECO Comments at 11; CP Comments at 4; OCA Comments at 19 and 20.


� Industrials Comments at 5.


� KEEA Comments at 13; PennFuture Comments at 13; SEDA-COG Comments at 4; Sierra Club Comments at 9.


� Industrials Comments at 5; PECO Comments at 12; PWTF Comments at 2.


� Enernoc Comments at 6.


� PennFuture Comments at 16.


� KEEA Comments at 14.


� EMC Comments at 2.


� As the General Assembly declared in its Act 129 policy statement “[i]t is in the public interest to adopt energy efficiency and conservation measures and to implement energy procurement requirements designed to ensure that electricity obtained reduces the possibility of electric price instability, promotes economic growth and ensures affordable and available electric service to all residents.”


� Duquesne Comments at 12; FirstEnergy Comments at 13; PECO Comments at 12 and 13; PPL Comments at 19 and 20; OCA Comments at 21 and 22.


� Industrials Comments at 5 and 6.


� Due to the timing of the filing, the reconciliation statement will contain 11 months of actuals and 1 month of estimates.
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