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July 9, 2012
Rosemary Chiavetta, Secretary VIA HAND DELIVERY

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2™ Floor

Harrisburg, PA 17120

RE: Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company,
Pennsylvania Power Company, and West Penn Power Company for Approval of
Their Default Service Plans; Dockets No. P-2011-2273650, P-2011-2273668,
P-2011-2273669 and P-2011-2273670

Dear Secretary Chiavetta:

Enclosed for filing with the Pennsylvania Public Utility Commission are the original and
nine (9) copies of the Reply Exceptions of the Med-Ed Industrial Users Group ("MEIUG"),
Penelec Industrial Customer Alliance ("PICA"), Penn Power Users Group ("PPUG"), and West
Penn Power Industrial Intervenors ("WPPII") in the above-referenced proceeding,

As shown by the attached Certificate of Service, all parties to this proceeding are being
duly served. Please date stamp the extra copy of this transmittal letter and Reply Exceptions, and
kindly return them to our messenger for our filing purposes.

Sincerely,

McNEES WALLACE & NURICK LLC

By EchazED

Teresa K. Schmittberger

Counsel to the Met-Ed Industrial Users Group,
Penelec Industrial Customer Alliance,
Penn Power Users Group, and West Penn Power
Industrial Intervenors
TKS/sar
Enclosures
C Administrative Law Judge Elizabeth H. Barnes (via e-mail and Hand Delivery)
Cheryl Walker Davis, Director, Office of Special Assistants
(with CDD-ROM via Hand Delivery)
Certificate of Service
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L. INTRODUCTION

On November 17, 2011, the Metropolitan Edison Company ("Met-Ed"), Pennsylvania
Electric Company ("Penelec"), Pennsylvania Power Company ("Penn Power"), and West Penn
Power Company ("West Penn") (collectively, "Companies"), filed with the Pennsylvania Public
Utility Commission ("PUC" or "Commission") a Joint Petition for approval of their Default
Service Plans ("DSPs") for the period of June 1, 2013, through May 31, 2015. On December 19,
2011, the Met-Ed Industrial Users Group ("MEIUG"), the Penelec Industrial Customer Alliance
("PICA"), the Penn Power Users Group ("PPUG"), and, separately, the West Penn Power
Industrial Intervenors ("WPPII"} (collectively, "Industrial Customer Groups"), filed Petitions to
Intervene and Answers in Opposition to certain of the Companies' proposals contained in the
Joint Petition.

The Commission assigned this proceeding to Administrative Law Judge ("ALI")
Elizabeth H. Barnes, who established a procedural schedule that included the submission of
Main Briefs ("M.B.") and Reply Briefs ("R.B."). On June 15, 2012, the PUC issued ALJ Barnes'
Recommended Decision ("R.D.") in this proceeding. Exceptions ("Exc.") were due on June 25,
2012." The Industrial Customer Groups file these Replies to Exceptions to oppose certain other

parties’ Exceptions related the ALJ's R.D.

' The Industrial Customer Groups filed Exceptions on June 25, 2012, and received Exceptions from the following
parties: the Companies, the Office of Consumer Advocate ("OCA"), the Office of Small Business Advocate
("OSBA™), the Retail Energy Supply Association {"RESA"), Dominion Retail, Inc., ("Dominion™), FirstEnergy
Solutions Corp., and Consteltation Energy Commodities Group, [nc., and Constellation NewEnergy, Inc. (jointly,
"Constellation"). On June 26, 2012, the PUC notified parties that they could submit supplemental Exceptions in
addition to their Exceptions. The Industrial Customer Groups only received supplemental Exceptions from Penn
State University,



II. REPLY EXCEPTIONS

1. Reply to Companies' Exception No. 1: The Administrative Law Judge
Correctly Determined that the Collection of 2a Market Adjustment Charge
Would Violate the Public Utility Code.

‘The Companies except to the ALJ's well-reasoned finding that the Companies may not
impose a Market Adjustment Charge ("MAC") on residential and commercial default service
customers. See Companies Exc., pp. 6-18. To defend the MAC, the Companies generally repeat
their arguments from their Main and Reply Briefs.> The ALJ properly rejected these arguments
as inconsistent with the Public Utility Code and regulations. Because the conclusions of the ALJ
are just and reasonable with respect to this issue, the Commission must reject the Companies'
Exceptions and accept the ALIJ's recommendation to deny the MAC.

The ALIJ correctly found that the MAC, a proposed bypassable $5.00 per MWh charge
imposed on residential and commercial default service customers, would be an unjust and
unreasonable default service cost element. See R.D. at 56. Citing the Electricity Generation
Customer Choice and Competition Act ("Competition Act"), the ALJ states that the Companies
are permitted "full recovery of all costs of providing default service on a dollar-for-dollar basis
through an automatic adjustment charge.” 66 Pa. C.S. § 2807(e). Because the Companies do not
propose to utilize the MAC to recover any default service-related costs, all profits resulting from
the MAC would be in violation of this statute. See Industrial Customer Groups R.B., p. 14.

Ignoring this explicit precedent, the Companies assert that they should receive a "return’

as default service providers. See Companies Exc., p. 13. The Companies allege that this return

? In Exceptions, the Companies, RESA, and Dominion each took issue with the ALJ's recommendation to deny the
MAC for similar reasons. See Companies Exc., pp. 6-18; see also RESA Exc., pp: 18-24, see also Dominion Exc.,
pp. 6-7. Rather than addressing each of their arguments separately, the Industrial Customer Groups oppose all of
these MAC Exceptions for the reasons set forth in Replies to Exceptions | and 2.



is proper because other jurisdictions, specifically Maryland, New Jersey, and Texas, have
approved similar adders associated with default service. See id at 9. As explained by the
Industrial Customer Groups and endorsed by the ALJ, however, the statutory schemes of other
jurisdictions are irrelevant because the Pennsylvania Public Utility Code prohibits such a retumn.
See R.D. at 57; see also Industrial Customer Groups R.B., th 8.

Along the same lines, the Companies posit that electric generation suppliers ("EGSs")
would be discouraged from acting as future default service providers, as indicated as a possibility
within the Commission's regulations, without the potential for a protit adder. See Companies
Exc., p 10; see also 52 Pa. Code § 54.183(c). Here again, the Companies' support for the MAC
is based on an extraneous hypothetical regarding EGSs rather than legal requirements that bind
the Companies as electric distribution companies ("EDCs"). See Industrial Customer Groups
R.B., p. 14. EDCs are the current statutory default service providers, and, as such, they are
required to offer default service via a "least cost over time" methodology. See id.; see also 66
Pa. C.S. § 2807(e). As such, they may only recover their actual costs incurred while providing
default service. See R.D. at 56. The recovery of a return from default service customers does
not comport with this "least cost over time" requirement. See Industrial Customer Groups R.B.,
p. 14. Any considerations related to EGSs acting as default service providers should be reserved
for future proceedings when actual EGSs' costs for providing such service could be scrutinized
by the Commission. See id.

To contend with the likelihood that the Commission would reject the idea of EDCs
receiving a return for default service, the Companies supplement their position by stating that the
MAC would collect reasonable default service costs because it compensates the Companies for

risks associated with their provision of default service. Companies Exc., pp. 6 and 14. However,



the Companies never quantify these supposed default service risks, which range from claims of
creditworthiness to goodwill. See id. The Companies' inability to quantify the costs of these
purported risks that would be collected via the MAC is the final indication that the MAC is no
more than a return on profit for the Companies. See Industrial Customer Groups M.B., p. 35-36.
For the foregoing reasons, the Companies should not be permitted to collect a MAC from

residential and default service customers. The MAC does not reimburse the Companies for their
reasonable default service costs, but instead provides the Companies with an increased profit
while providing no additional benefit to customers. See Industrial Customer Groups R.B., p. 14.
Because the MAC would collect an unjust and unreasonable profit adder prohibited by the Public
Utility Code, the Commission must adopt the ALJT's findings and deny the MAC.

2, Reply to RESA's Exception Nos. 3 and 4: The Administrative Law Judge

Correctly Determined that the Collection of a Market Adjustment Charge Is
An Unreasonable Competitive Market Enhancement.

In addition to being an invalid profit collection mechanism, the MAC cannot operate as a
retail market enhancement. Although the Companies claim that the MAC would encourage
shopping, the MAC would instead have an adverse effect on the competitive market. See
Industrial Customer Groups M.B., p. 38. Moreover, despite unsubstantiated contentions by
RESA to the contrary, the MAC should not be used as a cost collection device for other retail
market enhancements. Instead, the Commission should conclude that the ALI properly
recommended rejecting the MAC as serving no market enhancement purpose.

The ALJ correctly found that the imposition of a MAC on default service customers
would increase the price of EGS offers to competitive supply customers, particularly with respect
to those customers "who accept a percent-off-the-default service price offering." R.D. at 56.
This position is supported by the record in this proceeding, which indicates that EGSs likely

would raise their prices in response to a higher price-to-compare ("PTC"). See Industrial
4



Customer Groups M.B., p. 38. Although RESA ultimately concludes that EGS prices would not
increase as a result of the MAC, RESA admits that EGSs consider the default service price when
determining their competitive offerings. See RESA Exc., p. 21 ("EGSs do more than compete
against the PTC."). Thus, it is reasonable for the ALJ to conclude that EGSs would raise their
prices in response to higher EDC prices. See Industrial Customer Groups R.B. p. 15; see also
R.D. at 56. Because the MAC could distort prices within the competitive market, the MAC must
not be imposed on default service customers.® See id.

RESA further proposes that the MAC should be imposed on default service customers® in
order to charge them for other retail enhancement costs (e.g., the costs associated with
maintaining the opt-in auction). RESA Exc., p. 23. The ALJ correctly rejects this proposal,
noting in the R.D. that EGSs, as the entities benefiting from the increased customer base
produced by retail enhancements, should finance the opt-in auction. See R.D. at 117. Based on
the ALJ's conclusion regarding the proper cost allocation for retail enhancements, it would be
inappropriate for any customers to remit costs for the opt-in auction via the MAC.

Because the imposition of a MAC could adversely impact the electric prices for both
default service and competitive supply customers, the MAC should not be used as a market

enhancement device. Moreover, it is unreasonable to use such a mechanism to the collect the

* In addition, the MAC would not motivate shopping among default service customers who are only receiving
default service while switching between EGSs. See Industrial Customer Groups M.B., p. 38.

* On a related note, RESA's contention that default service customers should remit costs via the MAC because
distribution, generation, and transmission costs are not unbundled is unfounded and inaccurate. See RESA Exc., pp.
19-20. RESA cannot point to any aspect of the record that supports this contention. See id. Because the purpose of
the Competition Act was to unbundle distribution, generation, and transmission, and the Companies no longer offer
generation and transmission service to competitive supply customers, RESA's contention, and any deductions from
it, should be disregarded. See 66 Pa. C.S. § 2802(14),



costs of other market enhancements. Accordingly, the Commission should accept the ALI's
recommendation and deny the MAC.
3.  Reply to Constellation's Exception No. 1: The Administrative Law Judge

Correctly Denied the Collection of Economic L.oad Response Costs Through
the Companies' Non-Bypassable Default Service Support Riders.

Constellation excepted to the ALJ's recommendation that the Commission deny the
collection of economic load response ("ELR") costs through the Companies’ non-bypassable
Default Service Support Riders. Constellation Exc., p. 3. Although the Industrial Customer
Groups agree with the ALJ's recommendation with respect to ELR costs, the Industrial Customer
Groups would deny the collection for alternate reasons. While the ALJ concluded that ELR
costs were "market-based," the Industrial Customer Groups believe the collection of transmission
costs, market-based or non-market based ("NMB"), from shopping customers should remain the
responsibility of EGSs. See R.D. at 73; ¢f Industrial Customer Groups Exc., pp. 12-20.
Otherwise, Large C&I customers would face a number of transitional issues, including double
collection of ELR costs and interference with private contract negotiations. See Industrial
Customer Groups Exc., pp. 12-20. As a result, the Commission should deny the Companies'
collection of ELR costs from Large C&I customers.

Rather than repeat arguments from the aforementioned Exceptions in their entirety, the
Industrial Customer Groups would refer the Commission to its Exception Nos. 3 and 4. [d. The
position within these Exceptions with respect to other NMB Transmission costs are equally
applicable to ELR costs. Because ELR costs are currently collected by EGSs, if Constellation's
proposal were adopted, Large C&I customérs would lose their ability to negotiate pricing
arrangements regarding these costs. See Industrial Customer Groups Exc., p. 12; see also
Industrial Customer Groups R.B., p. 31. In addition, Large C&I customers would be forced to

renegotiate their contracts to remove these costs to guard against double ELR cost collection by
6



both EDCs and EGSs. See Industrial Customer Groups Exc., p. 12; see also Industrial Customer
Groups R.B., p. 31. This interference with private contracting is especially burdensome for
Large C&I customers, who are the largest proponents of shopping and expend significant
resources tailoring their electric products to meet their individual needs. See Industrial Customer
Groups R.B., p. 24.

Accordingly, the Industrial Customer Groups agree with the ALJ's recommendation that
ELR costs should not be collected by the EDCs; however, as discussed more fully throughout
this proceeding, the Industrial Customer Groups submit that none of the proposed NMB
Transmission costs should be collected by the EDCs.” Industrial Customer Groups Exc., pp. 1-
23. If, however, the Commission believes that such change in collection would be beneficial for
the residential and small commercial customer classes, the Industrial Customer Groups then
submit that the Commission should approve a carve-out for Large C&I customers, which would
permit them to continue to be charged for ELR costs by their EGSs, due to the unique needs and
circumstances surrounding this class of customers. Industrial Customer Groups M.B., pp. 40-62;

Industrial Customer Groups R.B., pp. 16-31; Industrial Customer Groups Exc., pp. 1-23.

* The Industrial Customer Groups take no position regarding the ALJ's reasoning on this issue; however, the
Industrial Customer Groups would reiterate that if the Commission agrees that NMB Transmission costs should be
collected by the Companies, then at least Network Integration Transmission Service ("NITS") costs, as the central
component of a customer's transmission service, should remain the responsibility of EGSs. Industrial Customer
Groups Exc., p. 22.



1II. CONCLUSION

WHEREFORE, the Met-Ed Industrial Users Group, the Penelec Industrial Customer
Alliance, the Penn Power Users Group, and the West Penn Power Industrial Intervenors

respectfully request that the Pennsylvania Public Utility Commission deny the aforementioned

Exceptions and accept the Exceptions and Reply Exceptions of the Industrial Customer Groups.

Respectfully submitted,

McNEES WALLACE & NURICK LLC
By /4

Susan E. Bruce (Pa. 1.D. No. 80146)
Charis Mincavage (Pa. [.D. No. 8§2039)
Vasiliki Karandrikas (Pa. [.ID. No. 89711)

Teresa K. Schmittberger (Pa. I.D. No. 311082)
McNees Wallace & Nurick LLC
100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166
717.232.8000 (p)

Counsel to the Met-Ed Industrial Users Group, the
Penelec Industrial Customer Alliance, the Penn
Dated: July 9, 2012

Power Users Group, and the West Penn Power
Industrial Intervenors
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CERTIFICATE OF SERVICE

[ hereby certify that [ am this day serving a true copy of the foregoing document upon the

participants listed below in accordance with the requirements of 52 Pa. Code Section 1.54

(relating to service by a participant).

VIA E-MAIL AND FIRST-CLASS MAIL

Charles Shields

Bureau of Investigation & Enforcement
Pennsylvania Public Utility Commission

Commerce Keystone Building
400 North Street, 2™ Floor
P.O. Box 3265

Harrisburg, PA 17105-3265
chshields@pa.gov

sgranger@pa.gov

Daniel G. Asmus

Assistant Small Business Advocate
Office of Small Business Advocate

1102 Commerce Building
300 North Second Street
Harrisburg, PA 17101
dasmus@pa.gov

Darryl A. Lawrence

Aron J. Beatty

Tanya J. McCloskey

Office of Consumer Advocate
555 Walnut Street, 5™ Floor
Forum Place

Harrisburg, PA 17101
dlawrence{@paoca.org
abeatly@paoca.org
tmecloskev(@paoca.og
cshoen@paoca.org

Bradley A. Bingaman

Tori L. Giesler

FirstEnergy Service Company
2800 Pottsville Pike

P.O. Box 16001

Reading, PA 19612-6001

bbingaman(@firstenergycorp.com

tgieslerf@firstenergycorp.com

Thomas P. Gadsden

Kenneth M. Kulak

Anthony D. DeCusatis
Catherine G. Vasudevan
Morgan Lewis & Bockius LLLP
1701 Market Street
Philadelphia, PA 19103-2921
tgadsdenf@dmorganlewis.com
kkulak@morganlewis.com
adecusatis@morganlewis.com
cvasudevan@morganlewis.com

Daniel Clearfield
Jeffrey J. Norton
Deanne M. O'Dell
Carl R. Shultz

Eckert Seamans Cherin & Mellott, LLC

213 Market Street, 8" Floor
Harrisburg, PA 17101

delearfield(@eckertseamans.com

inorton(@eckertseamans.com

dodellideckertseamans.com

cshultz@eckertseamans.com
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Certificate of Service
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Page 2

Amy Hamilton

Exelon Business Services Co., LLC

300 Exelon Way
Kennett Square, PA 19348
amy.hamilton{@exeloncorp.com

Todd S. Stewart

Hawke McKeon & Sniscak LLP
100 North 10™ Street

P.O. Box 1778

Harrisburg, PA 17105
tsstewart@hmslegal.com

Thomas T. Niesen

Charles E. Thomas, II1

Thomas, Long, Niesen & Kennard
212 Locust Street

PO Box 9500

Harrisburg, PA 17108
tniesen{@thomaslonglaw.com
cet3@thomaslonglaw.com

Brian J. Knipe

Buchanan Ingersoll & Rooney, PC
17 North Second Street, 15" Floor
Harrisburg, PA 17101
brian.knipe(@bipc.com

Divesh Gupta

Constellation Energy

100 Constellation Way, Suite 500C
Baltimore, MD 21202
divesh.gupta@constellation.com
david.fein@constellation.com

Patrick M. Cicero

Harry S. Gelier

Pennsylvania Ultility Law Project
118 Locust Street

Harrisburg, PA 17101
pciceropul p@palegalaid.net
hgellerpulp(@palegalaid.net

Amy M. Klodowski

First Energy Solutions Corp.
800 Cabin Hill Drive
Greensburg, PA 15601
aklodow(@firstenergycorp.com

Michael A. Gruin

Stevens & Lee

17 North Second Street, 16™ Floor
Harrisburg, PA 17101
mag{)stevenslee.com
lretfostevenslee.com

Benjamin L. Willey

Law Offices of Benjamin L. Willey
7272 Wisconsin Avenue, Suite 300
Bethesda, MD 20814
blwmbwilleylaw.com
ssp@bwillevlaw,.com

Trevor D. Stiles

Foley & Lardner LLP

777 East Wisconsin Avenue
Milwaukee, WI 53202
tstiles@foley.com
tmullooly@foley.com

Matthew [. Kahal

Steven .. Estomin

Exeter Associates, Inc.

10480 Little Patuxent Parkway, Suite 300
Columbia, MD 21044
mkahal(@exeterassociates.com
sestomin{@exeterassociates.com

Robert D. Knecht

Industrial Economics Incorporated
2067 Massachusetts Avenue
Cambridge, MA 02140
rdk@indecon.com




Certificate of Service

Dockets No. P-2011-2273650, P-2011-2273668, P-2011-2273669, and P-2011-2273670
Page 3

Thomas J. Sniscak

William E. Lehman

Hawke McKeon & Sniscak LLP
100 North Tenth Street

PO Box 1778

Harrisburg, PA 17105
tisniscak@hmslegal.com
welehmanf@himslegal .com
icrist@aol.com

T Y S

Teresa K. Schmittberger

Counsel to the Met-Ed Industrial Users Group,
Penelec Industrial Customer Alliance, and

Penn Power Users Group, and West Penn Power
Industrial Intervenors

Dated this 9" day of July, 2012, at Harrisburg, Pennsylvania
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