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BY THE COMMISSION:

The Commission has been charged by the Pennsylvania General Assembly (General Assembly) with establishing an energy efficiency and conservation program (EE&C Program).  The EE&C Program requires each electric distribution company (EDC) with at least 100,000 customers to adopt a plan to reduce energy demand and consumption within its service territory.  66 Pa. C.S. §2806.1.  On January 15, 2009, the Commission adopted an Implementation Order at Docket No. M-2008-2069887 establishing the standards each plan must meet and providing guidance on the procedures to be followed for submittal, review and approval of all aspects of EDC EE&C plans.  


The Commission is also charged with the responsibility to evaluate the costs and benefits of the EE&C Program by November 30, 2013, and every five years thereafter.  66 Pa. C.S. §2806.1(c)(3).  The Commission must adopt additional incremental reductions in consumption if the benefits of the EE&C Program exceed its costs.  Id.  With this Implementation Order, the Commission adopts additional incremental reductions in consumption, and we establish the standards each plan must meet and provide guidance on the procedures to be followed for submittal, review and approval of all aspects of EE&C plans for Phase II of the program.

BACKGROUND AND HISTORY OF THIS PROCEEDING


Act 129 of 2008 (the Act or Act 129) was signed into law on October 15, 2008, and became effective on November 14, 2008.  Among other things, the Act created an EE&C Program, codified in the Pennsylvania Public Utility Code at Sections 2806.1 and 2806.2, 66 Pa. C.S. §§2806.1 and 2806.2.  This initial program required an EDC with at least 100,000 customers to adopt an energy efficiency and conservation plan (EE&C plan), approved by the Commission, to reduce electric consumption by at least one percent (1%) of its expected consumption for June 1, 2009 through May 31, 2010, adjusted for weather and extraordinary loads.  This one percent (1%) reduction was to be accomplished by May 31, 2011.  By May 31, 2013, the total annual weather‑normalized consumption is to be reduced by a minimum of three percent (3%).  Also, by May 31, 2013, peak demand is to be reduced by a minimum of four‑and‑a‑half percent (4.5%) of the EDC’s annual system peak demand in the 100 hours of highest demand, measured against the EDC’s peak demand during the period of June 1, 2007 through May 31, 2008.  By November 30, 2013, the Commission is to assess the cost-effectiveness of the EE&C Program and set additional incremental reductions in electric consumption if the EE&C Program’s benefits exceed its costs.


The Act required the Commission to develop and adopt an EE&C Program by January 15, 2009, and sets out specific issues the EE&C Program must address.  66 Pa. C.S. §2806.1(a).  The Commission’s EE&C Program is to include the following:


(1)
A procedure for approving EE&C plans.

(2)
A process to evaluate and verify the results of each EE&C plan and the EE&C Program as a whole.

(3)
A process to analyze the costs and benefits of each EE&C plan in accordance with a total resource cost (TRC) test.

(4)
A process to analyze how the EE&C Program as a whole and each EE&C plan will enable the EDCs to meet or exceed the consumption reduction requirements.

(5)
Standards to ensure that each EE&C plan uses a variety of measures that are applied equitably to all customer classes.

(6)
A process through which recommendations can be made for the employment of additional consumption reduction measures. 

(7)
A procedure to require and approve the competitive bidding of all contracts with conservation service providers (CSP).

(8)
A procedure through which the Commission will review and modify, if necessary, all contracts with CSPs prior to execution.

(9)
A procedure to ensure compliance with the requirements of Sections 2806.1(c) & (d).

(10)
A requirement for the participation of CSPs in the implementation of all or part of an EE&C plan.

(11)
A cost recovery mechanism to ensure that measures approved are financed by the customer class that directly receives the energy and conservation benefits.


On January 15, 2009, the Commission adopted an implementation order establishing the EE&C Program in compliance with Section 2806.1(a), 66 Pa. C.S. §2806.1(a).  In addition to adopting the initial implementation order, the Commission also adopted orders implementing specific and essential components of the EE&C Program, to include the establishment of a TRC test, updates to the Technical Reference Manual (TRM), and the establishment of a statewide evaluator (SWE); all of which will require updating for Phase II.


On March 1, 2012, the Commission issued a Secretarial Letter seeking comments on a number of important topics that are instrumental in designing and implementing any future phase of the EE&C Program.
  In addition, the Commission held a stakeholder meeting on March 16, 2012, to provide interested parties an opportunity to identify additional issues and concerns regarding the design of any future EE&C Program and to address any questions regarding the topics and issues presented in the March 1, 2012 Secretarial Letter.

The parties who filed comments in response to the March 1, 2012 Secretarial Letter were:  Air Conditioning Contractors of America (ACCA); Alliance to Save Energy (ASE); Building Performance Architecture (BPA); Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA); Citizen Power, Inc. (CP); the City of Philadelphia (Phila.);  Comverge, Inc. (Comverge);  Commonwealth Recycled Energy and Economic Development Alliance (CREEDA);  Delaware Valley Regional Planning Commission (DVRPC);  Delaware Valley Green Building Council (DVGBC);  the United States Department of Energy Mid-Atlantic Clean Energy Application Center (DOE);  Duquesne Light Company (Duquesne);  the Energy Efficient Buildings Hub (EEBH);  E-Finity Distributed Generation, LLC (E-Finity);  EMC Development Co. (EMC);  EnerNOC, Inc. (EnerNOC);  Exelon Energy and Constellation NewEnergy, Inc. (collectively, Exelon);  Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (Collectively, FirstEnergy);  Heim Co. (Heim);  Industrial Energy Consumers of Pennsylvania, Duquesne Industrial Intervenors, Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Penn Power Users Group, Philadelphia Area Industrial Energy Users Group, PP&L Industrial Customer Alliance and West Penn Power Industrial Intervenors (collectively, Industrials);  Johnson Controls, Inc. (JC);  Keystone Energy Efficiency Alliance (KEEA);  Monroe County Weatherization Program (MCWP);  Northeast Energy Efficiency Partnerships (NEEP);  Opower, Inc. (Opower);  the Office of Consumer Advocate (OCA); Pace Energy and Climate Center (Pace);  PECO Energy Company (PECO); Citizens for Pennsylvania’s Future (PennFuture);  Pennsylvania Housing Finance Agency, National Housing Trust and Pennsylvania Utility Law Project (PHFA);  PPL Electric Utilities Corporation (PPL);  Representative Camille “Bud” George (Rep. Bud George);  the Regional Housing Legal Services and the Philadelphia Weatherization and Conservation collaborative (RHLS);  SEDA-COG Energy Resource Center (SEDA-COG);  the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF);  Sierra Club;  Angus Steinson;  ThermoSave Energy (ThermoSave);  UGI Distribution Companies (UGI);  UGI Performance Solutions (UGIPS); United Steelworkers, District 10 (USW);  Veolia Energy North America Holdings, Inc. (Veolia);  Viridity Energy, Inc. (Viridity);  Wal-Mart Stores East, LP and Sam’s East, Inc. (collectively, Wal-Mart);  and the Pennsylvania Weatherization Task Force (PWTF).


On May 10, 2012, the Commission issued a Tentative Implementation Order seeking comments on proposed required consumption reductions for each electric distribution company, as well as guidelines for implementing Phase II of the EE&C Program.
  In addition, the Commission released the SWE’s Market Potential Study.  The Commission directed interested parties to file comments by June 25, 2012, and reply comments by July 6, 2012.


The Commission held an Act 129 stakeholders meeting on Tuesday, June 5, 2012, at 1:00 P.M., in Hearing Room 1 of the Commonwealth Keystone Building, 400 North Street, Harrisburg, Pennsylvania 17120.  The purpose of the meeting was to provide stakeholders with the opportunity for a question and answer session with the SWE related to the baseline studies and the Market Potential Study.


On June 28, 2012, the Energy Association of Pennsylvania filed a request for extension of time to file reply comments on July 13, 2012.  In a Secretarial Letter dated June 29, 2012, the Commission extended the reply comment deadline to July 9, 2012.


The following parties filed comments to the Tentative Implementation Order:  the American Council for an Energy-Efficient Economy (ACEEE);  CAUSE-PA;  Community Legal Services, Inc. (CLS);  CP;  Phila.;  Duquesne;  the Energy Association of Pennsylvania (EAP);  ECOVA, Inc. (ECOVA);  EMC;  Energy Coordinating Agency
 (ECA);  EnerNOC;  FirstEnergy;  Industrials;  the Joint Demand Response
 (DR);  KEEA;  KVAR Energy Savings, Inc. (KVAR);  NEEP;  the National Energy Solutions, Inc. (NES);  Opower;  OCA;  PECO;  PennFuture;  PHFA;  PPL;  Rep. Bud George;  the Reinvestment Fund (RF);  RHLS;  SEDA-COG;  SEF;  Sierra Club;  the Tri-State Light & Energy, Inc. (Tri-State);  UGI;  Trade Unions;
  and PWTF.


The following parties filed reply comments to the Tentative Implementation Order:  ACTION-Housing, Inc. (ACTION-Housing); CAUSE-PA;  EAP;  EMC;  Energy Curtailment Specialists, Inc. (ECS); EnerNOC;  FirstEnergy;  Industrials;  DR;  KEEA;  OCA;  PECO;  PennFuture;  PPL;  and Sierra Club.

DISCUSSION

In this section the Commission will present its evaluation of the cost-effectiveness of the EE&C Program and additional required incremental reductions in consumption.  In addition, we will outline our guidelines addressing the issues delineated in Section 2806.1(a) of the Act, 66 Pa. C.S. §2806.1(a), that sets the design and implementation of the next round of EE&C Programs.

A.
Evaluation of the EE&C Program and Additional Targets

The Act requires the Commission to evaluate the costs and benefits of the EE&C Program and of the approved EE&C plans by November 30, 2013, and at least every five years thereafter.  This evaluation is to be consistent with the TRC test or a cost-benefit analysis determined by the Commission.  As stated in the Act, “[i]f the Commission determines that the benefits of the Program exceed the costs, the Commission shall adopt additional required incremental reductions in consumption” to be met by the large EDCs.  See 66 Pa. C.S. §2806.1(c)(3).  We will address the evaluation of the EE&C Program, the SWE’s Market Potential Study and the additional incremental reductions in this section as they are interrelated.

1. Evaluation of the EE&C Program and Market Potential

a.
Background
 

As indicated in the March 1, 2012 Secretarial Letter and the Tentative Implementation Order, the Commission tasked the SWE to conduct a market potential study to inform the Commission and all interested parties of its findings regarding the energy savings potential remaining in the large EDCs’ service territories.  In addition, the Commission asked the SWE to conduct baseline studies for the residential, and commercial and industrial sectors in Pennsylvania.  These studies gathered data from on-site surveys conducted by engineers to characterize the energy usage and electric energy efficiency opportunities in the state of Pennsylvania for the seven large EDCs.  The Commission released the baseline studies to the public on May 8, 2012, and published them on the Commission’s website.
  Together, the baseline studies represent a thorough assessment of electricity usage and the electrical energy consuming equipment in Pennsylvania. 

The baseline studies formed the basis for the SWE’s Electric Energy Efficiency Potential for Pennsylvania Final Report (Market Potential Study) that was released to the public with the Tentative Implementation Order.
  The purpose of the Market Potential Study was to determine the remaining opportunities for cost-effective electricity savings in the service territories of the seven Pennsylvania EDCs that are subject to the Act 129 EE&C Program.  The Market Potential Study used the Act 129 Pennsylvania-specific, cost-effectiveness criteria including the most recent Pennsylvania EDC avoided cost projections for electricity.
  The avoided cost projections were calculated according to the Commission’s TRC test orders.
  Of particular interest in setting Phase II consumption reduction targets are the program potential estimates that refer to the efficiency potential possible given specific program funding constraints.  The program potential Scenario #1 contained in the Market Potential Study considered an annual spending ceiling that limits the annual program spending to 2% of 2006 annual revenue.
  The Market Potential Study also used the same baseline period load forecasts that were established for Phase I.
  



Based on the spending cap of 2% of 2006 annual revenues for annual program spending and using the previously established load forecasts, the SWE concludes that instituting a second phase of Act 129 electric energy efficiency programs will be cost-effective for Pennsylvania ratepayers.
  The SWE determined that the statewide estimated program potential electricity savings for Scenario #1 amounts to 3,313,247 megawatt-hours (MWh) on a cumulative annual basis by 2016 (a 2.3% reduction in projected 2010 baseline MWh sales).
  



As noted above, the Act requires that by November 30, 2013, and at least every five years thereafter, the Commission shall evaluate the costs and benefits of the program.  The reduction shall be consistent with a TRC test or a cost-benefit analysis determined by the Commission.  If the Commission determines that the benefits of the program exceed the costs, the Commission shall adopt additional required incremental reductions in savings.
  We note that while we cannot definitively determine whether the benefits of the Phase I EE&C Program exceeded its costs, as Phase I is not yet complete, we find it significant that, to date, the Commission has approved EDC EE&C plans that offer, in the aggregate, cost-effective consumption reductions for the Phase I EE&C Program.



Based on the findings of the SWE, contained in its Market Potential Study, the Commission finds that the benefits of a Phase II Act 129 program will exceed the costs and therefore proposes to adopt additional required incremental reductions in consumption for another EE&C Program term.



b.
Market Potential Assessment

As noted above, the SWE conducted Pennsylvania specific residential, commercial and industrial baseline saturation studies and prepared a Market Potential Study for the Commission that recommended EDC-specific energy efficiency reduction targets.  In the Tentative Implementation Order, the Commission proposed to adopt the percentage reduction targets recommended by the SWE.  

For the reasons discussed below, the Commission will tentatively adopt the energy efficiency targets recommended by the SWE for the Phase II EE&C program.  The Commission tentatively finds that the Market Potential Study methodology is generally sound, credible and reliable for setting compliance targets for Act 129 programs.  The Commission finds it significant that the SWE’s recommendations and findings contained in its Market Potential Study are based on national trends in energy efficiency programs, Pennsylvania-specific circumstances and forward-looking cost estimates, and that such a methodology is appropriate for setting targets to be achieved by May 31, 2016.  

The Commission received numerous comments that were critical of the SWE Market Potential Study findings and recommendations for Phase II targets.  Parties that recommend alternative reduction targets generally cited criticisms of the Market Potential Study methodology, which, in their view, resulted in targets that were too low or too high.  Generally, the comments pertained to target levels, acquisition costs or other components of the Market Potential Study.  

ACEEE comments that the proposed savings target levels are low compared to recent program impacts in Pennsylvania and compared to impacts from entities in the region and throughout the United States.
  ACEEE notes that, in Pennsylvania, all of the EDCs combined recently achieved the equivalent of 1.2% total annual savings in the first two years of Act 129.  ACEEE goes on to note that the EDCs achieved 86% of their first two year savings in the second program year, suggesting that incremental average savings in program year two were 1%.  The comments of ACEEE went on to note that many states have energy efficiency resource standards of 1% or more.

The comments of ACEEE, PennFuture, NEEP and others cite impacts and acquisition costs from historical results as far back as 2002 and as recently as 2010.
  This is historical data that characterizes energy efficiency programs several years ago and the Commission finds that it is not appropriate to apply only those findings to the Phase II Act 129 programs that are to be operated one to four years in the future.  

The reply comments of FirstEnergy and PPL point out the shortcomings of using historical data to project future conditions.  In their reply comments, FirstEnergy notes that the comments that rely on historical data are unsubstantiated or are based on historical data that does not necessarily reflect future conditions or comparable circumstances.
  PPL states that data from other states is not indicative of the energy efficiency market in Pennsylvania.
  PPL goes on to note that historical savings before 2012 are not indicative of future savings, especially because of reductions in savings due to new baselines set by the Energy Independence and Security Act (EISA), which began in 2012.

The Commission received comments from several parties that said acquisition costs were too high, too low or not EDC-specific.  ACEEE argues that the acquisition cost adder of 25% is arbitrary and not supported by recent data from across the country.
  ACEEE cites 1991-2009 data from the Pacific Northwest, a 2009 study of programs from 2002-2007 and new programs from the Southwest with acquisition costs from 2009-2010 program years.
  Other commenters, such as PennFuture, Sierra Club and SEF, note that the 25% adjustment factor is not reasonable and unsupported by the SWE.
  RF asserts that the SWE overstates likely future implementation costs by almost 50% as the analysis should have begun with the program year two figure of $44.86 per MWh saved versus the cumulative program figure of $65.02 per MWh used by the SWE.
  NEEP asserts that states with both new and mature programs have achieved a similar level of savings at costs below $200 per MWh.
    

FirstEnergy and EAP assert, however, that the Market Potential Study does not appear to consider other factors, such as changes to the TRM and code changes that will increase acquisition costs in Phase II.
  FirstEnergy and PECO propose alternative acquisition costs for their EDCs; with FirstEnergy recommending the Commission use costs of $250-$300 per MWh range and PECO estimating that a balanced portfolio of energy efficiency measures will cost approximately $275 per MWh.
  

In its reply comments, PECO recommends that the Commission adopt a conservative acquisition cost of $270.00 per MWh as a reference point for Phase II so as to provide flexibility to EDCs to include more comprehensive measures.
  PPL requests that the Commission lower the company’s target to 1.6% due to proposed modifications to the 2013 TRM.
  PPL asserts that the company may still be able to achieve the 2.1% target, but their EE&C plan would have to emphasize low cost measures that may not have deep, persistent savings.  EAP believes that the impact of changes in TRM savings values must factor into either the setting of the mandate or the determination of compliance. 
  KEEA and PennFuture, however, assert that the SWE analysis already took into consideration the effects that changing baseline conditions will have in Phase II when determining proposed reduction targets.
 

In other comments, KEEA noted its disagreement with the assumption in the Market Potential Study that the cost measures will remain fixed over time.  They note that the acquisition costs should take into account the expected decrease in LED lighting measure cost over time.

Three commenters state that the SWE’s saturation studies or Market Potential Study overstate current saturation levels of residential lighting, and by extension, the SWE’s projected acquisition costs are too high.
  NEEP comments that, even with the new lighting standards under EISA of 2007, bountiful opportunities for savings within the residential lighting market exist through 2020.

We will first address comments noting that the targets are too low compared to recent program impacts in Pennsylvania and compared to impacts throughout the United States.  First, we note that there appears to be a fundamentally different approach reflected in many of the comments about setting targets in the 2012 to 2016 time period and the approach used by the SWE in the Market Potential Study.

The Commission finds merit in the perspectives advanced by PPL and FirstEnergy that advocate for looking at current conditions and projections for future costs.  The energy efficiency landscape is one that is in flux and likely to remain in flux, necessitating the need to consider current and future conditions.

The methodology used by the SWE to estimate future Act 129 acquisition costs is one based on current 2012 data and likely future trends over the next several years.  The SWE examined the projected acquisition costs for first year MWh saved from approximately two dozen other utilities and public benefit organizations across the country that have major energy efficiency programs.  The mean acquisition costs obtained from these plans were $220 per first year MWh saved.
  This data indicated that future acquisition costs will be considerably higher than the $140 per MWh of weighted cost average acquisition costs experienced in the first two years of the Act 129 EE&C Program.  The SWE also looked at the mix of measures used to date in the Pennsylvania programs and how that mix of measures is likely to change in the future along with likely changes in associated costs.  The SWE looked at both administrative costs for implementing programs as well as measure costs and incentive costs on a forward-looking basis.  The Commission believes that this forward-looking, more refined market potential assessments approach that specifically considers the Pennsylvania-specific circumstances is most appropriate for setting Act 129 compliance targets.  As such, the Commission tentatively finds the SWE’s determination of an acquisition cost of $221.39 per MWh as a statewide average for Phase II as credible.
  

From the statewide average baseline, the SWE determined individual EDC acquisition costs.  These acquisition costs are based on non-measure costs including administrative and incentive costs.    Incentive costs vary among EDCs based on how many of each measure will be adopted and the costs of those measures.  The number of measures adopted is based in part on appliance and equipment saturation, the saturation of space and water heating fuels, and the current penetration of energy efficiency measures.  The mix and total measure costs also vary among EDCs based on the proportion of single and multi-family residential homes and the mix of commercial and industrial building types in EDC service territories.

The non-measure cost portion of the acquisition cost is composed of administrative and incentive costs.  Administrative costs include marketing, outreach, tracking and evaluation.  The Market Potential Study methodology averaged the administration costs from Phase I, program years one and two, and increased them by 25%.
  Similarly, the program incentive funding estimates from Phase I were increased by 25% for Phase II.
  The logic behind these adjustments is noted in the Market Potential Study, where it states that program potential savings are less than currently expected with Phase I implementation.
  The study goes on to note that this change is largely due to the impacts of federal legislation, changing baseline conditions and increasing saturation of energy efficiency equipment.
  In summary, because many high-efficiency measures will save customers less energy over standard baseline measures in Phase II, EDCs will need to incentivize more customers to adopt a given measure in order to achieve the same savings.  In addition, because many measures will save less energy in Phase II, EDCs will need to spend more on acquisition costs related to marketing and outreach to acquire a higher adoption level of energy efficiency appliances and equipment in Phase II to meet a similar savings target.

The Commission tentatively finds that the SWE provided valid reasons in support of the 25% adjustment factor and projected acquisition costs.  The adjustment factor was used to account for future uncertainties when establishing program goals.  The SWE used their judgment and experience with similar studies and programs, primarily through benchmarking the analysis against similar programs.  In their review, the SWE examined the projected acquisition costs per first year KWh saved from the plans of approximately two dozen other utilities and public benefit organizations across the country that have major energy efficiency programs.  The mean acquisition costs were $220 per first year MWh saved, indicating that future acquisition costs will be considerably higher than the costs experienced in years one and two of the Act 129 programs.

We note that if the acquisition cost estimates contained in the Market Potential Study turn out to be lower in reality than estimated, the result will be that targets will be achieved at a lower cost.  This will result in a budget surplus in the last year of Phase II.  If this occurs, EDCs will be permitted, as in Phase I, to continue spending their approved budgets until the end of the phase, thereby garnering additional savings beyond the targets established by the Commission.  

The Commission would also like to address the comments of PECO and PPL pertaining to the degree to which the targets accommodate EE&C plans containing more comprehensive measures such as whole house treatments or deeper commercial and industrial treatments.  The Commission believes that it is in the public interest for EDCs to adopt more comprehensive measures including whole house treatments.  As such, the Commission will require EDCs to develop EE&C plans that contain at least one comprehensive measure for residential and small commercial rate classes in EE&C Plans going forward.  However, the Commission also finds that such comprehensive measures were included in the Market Potential Study in their individual components.  As such, no changes to the targets are warranted due to this requirement.

Another issue raised in PECO, PPL and EAP comments is the extent to which the Market Potential Study accommodates changes to the 2013 TRM or subsequent TRM updates that may occur in Phase II.
  The application of the 25% adjustment factor allows for future TRM adjustments on savings adjustments in future years without revising program goals.  The TRM is a living resource document that requires updates to reflect specific current Pennsylvania conditions, as they become known.  These changes in baseline parameters are derived from changing state and federal standards or specific data gathered from the Act 129 EE&C Program.

As noted above, KEEA was critical of the assumption contained in the Market Potential Study that measure costs will stay constant over time.  In response, we note that the SWE assumed that over a three- to five-year study horizon, some measure costs might increase while others will decrease and still others will remain the same.  For example, CFL costs decreased over a 20 plus year span from $25 in the late 1980s to a little over a dollar per bulb today.  Insulation on the other hand, increased in costs over the last two decades.  Therefore, overall, the SWE assumed that these variations would not be significant over a three- or five-year program period nor did the SWE escalate measure costs by a forecast of general inflation.

The Commission would also like to respond to the comments asserting that the SWE overstated current saturation levels of residential lighting and that lower saturation levels should have been used, resulting in lower acquisition costs.  We note that the SWE conducted a survey of homes within each service territory to arrive at its conclusions.  While we acknowledge the concerns raised by commenters, in the absence of additional data, the Commission rejects this criticism.  We note that the achievable potential estimates for Pennsylvania includes a significant amount of residential lighting savings each year for the next decade.  Table 6.5 of the Market Potential Study indicates that residential lighting potential is 1,339,673 MWh of cumulative savings through 2018, the largest portion of any end use category.
  As FirstEnergy points out in their reply comments,
 the socket saturation for CFLs is between 15 and 20% for different EDCs.  The remaining sockets for which “non-specialty” CFLs are appropriate reflect less operating hours that will result in reduced reportable savings.  For these reasons, the Commission tentatively finds the EDC specific acquisition costs contained in the Market Potential Study and in Table 1 below to be reasonable and credible.

2.
Proposed Additional Incremental Reductions in Consumption

a.
Length of Program 

In the Commission’s Tentative Implementation Order, the Commission proposed to implement a three-year Phase II, Act 129 EE&C Program that would operate from June 1, 2013 through May 31, 2016.  A major consideration for selecting this time period was to accommodate a contingency for dealing with a potential peak demand reduction target that must be accomplished by May 31, 2017, if the Commission determines that such a peak demand reduction program is cost-effective.  The Commission noted that a three-year Phase II length of term will enable the potential introduction of a peak demand reduction program for the start of a Phase III, thereby allowing budgets and plans for consumption and peak demand reduction programs to be considered in totality at the beginning of a new phase.

For the reasons discussed below in this section, the Commission will adopt a three-year Phase II Act 129 EE&C Program that will operate from June 1, 2013, through May 31, 2016. 

Commenting parties generally favor a three-year or four-year length of term for Phase II.  Both OCA and SEDA-COG recommend that the Commission implement a four-year length of term for Phase II.
  Duquesne notes that they have a preference for a four-year term, but they do not oppose a three-year term.
  PPL and the Industrials favor a three-year term, while PECO indicates that they do not oppose a three-year term.
  In support of a three-year term, PPL asserts that this length of term will allow for time to evaluate the demand response curtailment program and avoids interruption of Phase II.  In addition, PPL notes that a three-year program removes uncertainty associated with continuously evolving energy efficiency technology.

The Commission elects to establish a three-year length of program for Phase II for several reasons.  A primary reason is to enable the Commission time to evaluate the current and potential future peak demand reduction program design and assess the potential for demand response savings in a potential Phase III EE&C program.  If the Commission determines that there is a program design that can cost-effectively achieve peak demand reductions, then we will plan to incorporate such a program into a potential Phase III at the start of that phase.  In addition, this plan will enable the establishment of both energy conservation and peak demand targets and budgets to be established for an entire phase prior to program implementation.  The Commission believes that this plan of action will provide the certainty needed to fund and operate the Act 129 programs for the entirety of Phase II and avoid the disruption and administrative costs that would be incurred if we were to attempt to insert a peak demand reduction program target mid-phase.

b.
Baseline for Targets


In the Tentative Implementation Order, the Commission proposed using the EDCs’ expected load as forecasted by the Commission for June 1, 2009 through May 31, 2010, as the baseline from which to measure incremental savings in Phase II.  Several parties support the proposed baseline, while no party indicated opposition to its use.
  As such, the Commission will adopt the June 1, 2009 through May 31, 2010 expected load forecast as the baseline from which to measure incremental savings in Phase II.  

c.
Targets




1.
Reduction Targets

In the Tentative Implementation Order, the Commission proposed three-year consumption reduction requirements that varied by EDC based on the specific mix of program potential, acquisition costs and funding available under the 2% of revenue annual spending cap.  The targets varied from a high of 2.9% for PECO to a low of 1.6% for West Penn Power.

The Commission tentatively adopts the consumption reduction targets recommended by the SWE and proposed in our Tentative Implementation Order.  The percentage reduction targets, as well as their three-year cumulative MWh figures, appear below in Table 1.

Table 1:  
Act 129 Phase II Three-Year Energy Efficiency Reduction Compliance 


Targets

	EDC
	Three-Year Program Acquisition Cost (S/MWh)
	Three-Year % of 2009/10

Forecast Reductions
	Three-Year MWh Value of 2009/10 Forecast Reductions

	Duquesne
	$211.90
	2.0
	276,722

	Met-Ed
	$220.87
	2.3
	337,753

	Penelec
	$216.19
	2.2
	318,813

	Penn Power
	$209.20
	2.0
	95,502

	PPL
	$224.71
	2.1
	821,072

	PECO
	$227.55
	2.9
	1,125,851

	West Penn
	$209.42
	1.6
	337,533


Four parties characterize the targets as conservative and low.
  Several other parties recommend that the targets be 1% per year or 3% over three years.
  ACEEE recommends 1% incremental annual targets and a 3% three-year cumulative target.  In support of their recommendation, ACEEE asserts that the savings targets proposed by the Commission were lower than both recent program impacts in Pennsylvania and compared to impacts from other utilities in the region and throughout the United States.  ACEEE cites recent annual achievements in electricity savings from numerous states, mostly from 2009 and 2010. 
  KEEA also recommends 1% savings per year across EDCs.
  

Other comments suggest that the proposed savings reduction targets will be difficult or challenging to achieve.
  These parties cite factors such as TRM adjustments that may reduce deemed savings values; higher acquisition costs for Phase II; the new federal EISA lighting standards; the continued slow economic recovery and the inflationary erosion of the purchasing power within the 2% funding cap.

PECO states that their Phase II consumption reduction requirement should be modified from 2.9% to 1.63% to account for higher acquisition costs to implement measures that achieve deeper savings and a reduction in the energy efficiency budget to accommodate funds for peak demand reduction.

At the outset, the Commission would like to explain our overall framework for establishing savings reduction targets.  Our framework is designed to establish compliance energy reduction targets that must, at a minimum, be met.  Our framework also strives to encourage EDCs to exceed those targets if additional, cost-effective savings can be obtained within the limited program budgets.  Our goal is not to just require achievement of minimum targets.  Pennsylvania EDCs are not to stop spending their program budgets when they achieve their savings target within a phase, but rather are to seek out additional, cost-effective measures to implement.  Only at the very end of a phase are the EDCs to stop spending their approved budgets and seek reconciliation.  In short, we fully expect EDCs to meet their compliance targets and continue to strive for more, cost-effective savings.  

Three parties note that the proposed energy efficiency reduction targets contained in the Tentative Implementation Order represented a lowering of targets or a step backwards from the targets in Phase I.
  The Commission does not view the overall reduction targets as being lower in Phase II than in Phase I.  The Phase I consumption reduction target was 3% over a four-year program, an average annual reduction of 0.75%.  The Phase II average statewide energy efficiency reduction target is 2.3% over three years, an average annual reduction of 0.77%.  The Commission views the magnitude of the targets to be similar in Phases I and II.




2.
Accumulation of Targets

Savings reduction targets can be considered cumulative in two different ways - at the end of a phase and among phases.  The Act 129 programs are cumulative at the end of a phase such that the savings at the end of a phase must show that the total savings from measures installed during the phase are equal to or greater than the established reduction target.  Therefore, if any measures are installed whose useful life expires before the end of the phase, another measure must be installed or implemented during that phase which replenishes the savings from the expired measure.

Savings reduction targets can also be cumulative among phases such that any savings from measures installed in a previous phase, which expire during a subsequent phase, must be replaced in the subsequent phase so that there is no erosion of savings over multiple phases.  We do not read the legislation as requiring the adoption of this concept.

Three parties recommend that the Commission clarify whether Phase I savings should be maintained in Phase II.
  While the Commission has a preference for cost-effective measures that deliver reliable savings over long lifetimes, we have not stipulated that the savings reduction targets must be cumulative among phases.  The Market Potential Study allocated all of the EDCs’ Phase II funding to address new savings potential in Phase II.  Therefore, no portion of Phase II funds are to be earmarked to replace savings from Phase I measures that expire in Phase II.  However, the Commission is cognizant of the persistence of savings issue that can arise with measures of short-term savings duration.  To date, we have not seen an overabundance of short-term measures whose savings are not likely to persist.  We anticipate that, going forward, we will not see EE&C Plans that contain many short-term measures, which can contribute to an erosion of savings over time.




3.
Annual or Incremental Targets

Several parties encourage the Commission to set annual or incremental savings reduction targets in addition to a cumulative target for the entire phase.
  The Commission declines to set annual, incremental reduction targets for the Phase II EE&C program, but will require the EDCs to submit EE&C Plans that clearly demonstrate annual gains in energy efficiency.  

Parties favoring annual or incremental targets note that annual goals are common in other states.  Other states encourage EDCs to have an even investment throughout the phase, which eliminates confusion for implementers and stakeholders and provides signals to both the marketplace and customers.
  Other parties note that incremental targets can provide stakeholders and the Commission with clear indictors of quantifiable progress and to ensure that EDCs are on track to meet their required targets.
 

In response to comparisons between the Act 129 program and other state programs that have incremental targets, the Commission points out that we are planning for a three-year Phase II program, whereas many of the other states cited in comparison have very long-term program lengths, extending as far out as 2019- 2021, thereby necessitating interim targets or milestones.  

The Commission declines to set such annual targets.  However, we see value in ensuring that EDCs are making incremental progress toward their Act 129 targets.  Accordingly, the Commission will require EDCs to submit EE&C plans that are designed to achieve at least 25 percent of the target amount in each program year.  This requirement is limited to the Commission’s review and approval of EE&C plans and is not a target that would subject EDCs to the penalty provisions prescribed under subsection 2806.1(f) of the Act

The other major point cited in support of incremental targets was the ability of interested parties to track the progress toward cumulative targets.  The Commission thinks it is important for it and other stakeholders to have the proper tools in place to ensure that we can track progress.  However, we think that we have those tools well established through requirements for quarterly and annual reports from the EDCs and an annual report from the SWE.  These reports are published on the Commission’s website and are therefore available to any interested party.
  

d.
Aligning Targets and Funding

In the Tentative Implementation Order, the Commission proposed consumption reduction requirements that were based on the full 2% of 2006 annual revenues being spent for the energy efficiency program in each year of Phase II.  The resulting reduction requirements vary for each EDC based on the SWE analysis, which considered the specific mix of program potential, acquisition costs and available funding for each EDC.  The Commission will retain this approach to setting consumption reduction targets based on the full 2% of revenue being spent in each program year and having targets vary among EDCs based on available resources, acquisition costs and efficiency potential.

PECO recommends that the Commission instead set uniform reduction targets for all EDCs.
  PECO specifically advocates for the Commission setting an estimated statewide program potential electricity savings at 2.3% and allowing for an adjustment to that value as may be appropriate.  PECO believes that EDC-specific reduction targets are inconsistent with Act 129 and the Commission’s rulemaking authority.  PECO asserts that by setting individual, EDC-specific energy reduction targets, the Commission is acting in an adjudicatory nature, that is not appropriate in a rulemaking proceeding.

The Industrials support the Commission basing each EDC’s budget on a uniform dollar per MWh of reduction, but did not support each EDC spending the full 2% of revenue in each program year.
  Several parties support the Commission’s efforts to set EDC-specific targets that vary by EDC based on available funding, efficiency potential and acquisition costs.
  

The Commission agrees with the parties who support setting individual EDC targets based on the EDC’s available funding, efficiency potential and acquisition costs, as such a method recognizes the unique potential and conditions in each service territory.  In addition, this method more appropriately accounts for the varying funding available to each EDC due to the limitations on plan costs being set at two percent of the EDC’s total annual revenue as of December 31, 2006.
  The Commission believes that not recognizing this fact by setting one statewide target that each EDC must meet would be either unreasonably onerous on those EDCs with the lowest funding available or would frustrate the intent of the legislation to obtain cost-effective energy demand and consumption reductions within the service territories of each EDC.  

The Commission recognizes that PECO has raised a due process concern regarding the facts the Commission must rely upon to set the individual EDC consumption reduction targets.  The Commission has attempted to conduct its process to determine the EDC targets in an open and reasonable manner that affords all interested parties an opportunity to inform our decision.  The Commission believes that, in fact, all participating parties have provided substantial information and data to inform the Commission’s decision.  The Commission, however, recognizes that the EDCs face potential penalties if they fail to meet the Commission-determined consumption reduction requirements.  As such, the Commission will tentatively adopt the EDC specific consumption reduction targets set forth in Table 1 above, subject to challenge by an EDC in accordance with the process described below.  These consumption reduction targets will become final for any EDC that does not petition the Commission for an evidentiary hearing by August 20, 2012.

If an EDC desires to contest the facts the Commission relied upon in adopting the consumption reduction requirements contained in Table 1, it has until August 20, 2012, to file a petition requesting an evidentiary hearing on its specific consumption reduction target.  The EDC contesting the consumption reduction requirement shall have the burden of proof in accordance with 66 Pa. C.S. §332(a).  The scope of any such proceeding will be narrow and limited to the consumption reduction requirement issue.  If an EDC does not file a petition by August 20, 2012, it will have been deemed to have accepted the facts and will be bound by the consumption reduction requirement contained in Table 1 for that EDC as there would be no remaining disputed facts.  

If an EDC files a Petition by August 20, 2012, the matter will be assigned to the Office of Administrative Law Judge for expedited hearings with certification of the record to the Commission by no later than November 2, 2012.  Petitions for intervention must be filed within 10 days of an EDC filing a request for a hearing.  

At such hearings, the EDC will have the opportunity to present evidence and argument as to its reasonable consumption reduction target for Phase II.  While the Commission will not entertain petitions from other parties, any other party may intervene in the EDC-requested hearing and present evidence.  Given the narrow scope of the proceeding and time constraints, we believe it is appropriate to have certification of the record rather than issuing a recommended decision.  As part of this process, the parties will have the opportunity to file main and reply briefs directly to the Commission rather than filing exceptions to a recommended decision.  

Furthermore we direct the use of administrative counsel from the Commission’s law bureau to represent the SWE in such proceedings, to introduce the relevant SWE studies into the record, and to assist the SWE in any discovery matters.  The Commission believes that this expedited process is reasonable and necessary to complete all litigation, including that of the EDC’s EE&C plan filing before June 1, 2013, when Phase II begins.

2. Peak Demand Reductions

By November 30, 2013, Act 129 requires the Commission to compare the total costs of the EDCs’ EE&C plans to the total savings in energy and capacity costs to retail customers or other costs as determined by the Commission.  If the Commission determines that the benefits of the plans exceed the costs, the Commission must set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand, or an alternative reduction approved by the Commission.  Any such reductions in peak demand must be measured from the EDC’s peak demand for the period from June 1, 2011, through May 31, 2012.  Such reductions must be accomplished no later than May 31, 2017.  See 66 Pa. C.S. §2806.1(d)(2).

a.
Exclusion of Peak Demand Reduction Obligations for Phase II

The Commission’s interpretation of subsection 2806.1(d)(2) of Act 129, 66 Pa. C.S. §2806.1(d)(2), is that, in order to be required to prescribe specific peak demand reduction targets for subsequent phases of Act 129, the demand response programs must be proven to be cost-effective.  In order to determine the cost-effectiveness of current and potential future demand response programs, the Commission has directed the SWE to complete a demand response study.
  Specifically, the Commission’s March 4, 2011 Secretarial Letter directed the SWE to collect data and documentation from the EDCs to aid in performing an analysis of the cost-effectiveness of compliance with the current legislative demand response requirements and of potential improvements to the demand response program design.  The SWE is to provide an interim report to the Commission in late 2012, with a final report due in the first quarter of 2013.  

Because the Commission will not receive information on the cost-effectiveness of the EDC’s current demand response programs until the end of 2012, we do not believe that we have the information to definitively determine if the current or another peak demand reduction program design is cost-effective, at this time.  As such, the Commission proposed in its Tentative Order not to set any peak demand reduction targets for the Phase II EE&C program period.    

Additionally, the Commission proposed that, as part of its Request for Proposal (RFP) for a Phase II SWE, the Phase II SWE will be required to perform a demand response market potential study.  The Commission believes this study would provide valuable information regarding the potential for further cost-effective peak demand reductions in the Commonwealth and aid the Commission in setting potential future demand response targets for subsequent phases of the Act 129 EE&C Program.

The Commission believes Act 129 is clear in its direction that the Commission must determine the cost-effectiveness of demand response programs before proposing additional peak demand reduction targets.  As such, we will not adopt the position of those parties who advocate for additional peak demand reduction targets at this time.  The Commission also believes that it is premature to determine whether or not the competitive wholesale market already provides sufficient funding to promote demand response programs.  The Commission does not have the information required to make such a determination and will await the results of the SWE’s demand response study before proposing any specific peak demand reduction program design for Act 129.  


Many parties are in disagreement with the Commission’s proposed exclusion of peak demand reduction obligations for Phase II.
  In addition to their own comments, four of the parties agree with those comments and/or reply comments filed by DR.
  DR states that Act 129 does not prohibit the Commission from implementing demand response programs in the absence of a cost-effectiveness determination.  DR avers that the Act solely describes the Commission’s duty to implement demand response programs, and set any associated goal(s), if it can be shown that the benefits of the initial plan exceed its costs.  As such, DR and other parties believe that the Commission has the ability to set peak demand reduction targets before the completion of a cost-effectiveness analysis.
  DR also avers that the benefits of demand response programs go well beyond reducing peak load.
  DR states that a benefit of demand response programs is the mitigating effect these programs may have on energy prices, such as when wholesale energy prices escalate during hot weather periods.  DR goes on to state that load curtailment results in lower capacity charges in future years.  DR also avers that demand response programs may reach a subset of customers that may not qualify for any of the other Act 129 EE&C programs.
  Lastly, DR states that the interruption of currently-deployed demand response measures could lead to stranded costs and customer confusion.
  


EnerNOC and ECS aver that, if the avoided costs of new transmission and distribution (T&D) infrastructure are included in the TRC methodology, the current demand response programs in three of the four reviewed EDC service territories
 would, by 2012, be proven cost-effective.
  


In its comments, OCA disagrees with the Commission’s proposal to exclude peak demand reduction targets in Phase II.
  OCA states that the inclusion of demand response programs can be beneficial to customers by reducing the amount of peak load that must be served, impacting high peak hour prices and reducing customer bills.  OCA goes on to state that it recognizes the implementation, compliance and cost-effectiveness issues associated with the Act 129 demand response programs but argues that those issues need not prevent the inclusion of demand response programs in Phase II.
  In its comments regarding the Commission’s proposed planning timeline and Phase II program length, OCA proposes a timeline that it believes allows for the continuation of existing demand response programs in Phase II.
  OCA’s proposal allows for the continuation of current programs with certain program design changes that will address some of the implementation and cost concerns identified in Phase I.


In their comments, both Phila. and PECO propose to continue just the residential demand response programs while awaiting the results of the SWE’s demand response study.
  Phila. states that it is counterproductive to end support of the residential direct load control programs, as they have been effective in reducing peak loads in many other states and the evaluations of those similar programs, combined with preliminary evaluations of the Pennsylvania programs, should be sufficient to determine their effectiveness.  Phila. goes on to state that the Commission should allow for the continuation of those successful programs with such modifications as the Commission deems appropriate to improve their effectiveness.
  PECO states that allowing the residential direct load control programs to “go dark” will create the potential for customer confusion, stranded capital assets and increased costs resulting from stopping and restarting the direct load control programs in Phase III.  As such, PECO urges the Commission to allocate funding as appropriate to maintain existing mass market residential direct load control programs and to adjust consumption reduction requirements accordingly.


In contrast, five parties agree with the Commission’s proposal to exclude peak demand reduction targets in Phase II.
  FirstEnergy states that demand reduction targets are unnecessary because of the robust participation in the competitive and evolving PJM capacity market.  FirstEnergy believes that additional peak demand reduction targets for the EDCs would cause them, as regulated entities, to compete with this evolving market through the EDCs’ subsidized EE&C programs.  FirstEnergy goes on to state that, if left to competitive markets, it is likely that such participation will continue to grow, thus realizing the objectives of achieving peak demand management without the additional cost to Pennsylvania electric customers through EE&C charges.
  With regard to customer confusion, FirstEnergy states that customers’ expectations are governed by their contracts with their CSPs or their EDC, which made it clear that the program ceases at the end of the summer of 2012.


In its reply comments, EAP avers that there is little evidence to-date for the Commission to rely upon in reaching any conclusion regarding the cost-effectiveness of demand reduction measures under Act 129.  EAP argues DR’s assertions regarding the “spirit of the law,” stating that the Commission is not empowered under Act 129 to create additional mandates or continue programs based on a reading of the “spirit.”  EAP references past precedence that shows that the Commission, as a creation of statute, “has only those powers which are expressly conferred upon it by the Legislature and those powers which arise by necessary implication.”
  


The Industrials state that, if the Commission was to extend demand response programs, and the costs of those programs were ultimately found to outweigh the benefits, then the Commission would be in violation of Act 129.  As such, the Industrials aver that it would be unjust and unreasonable to bind customers to a Phase II demand response program when it may not be cost-effective.
  With regard to arguments about stranded costs, the Industrials state that Act 129 contemplates the termination of demand response measures if the measures are not cost-effective and the establishment of further peak demand reduction goals only if the Commission determines that the benefits of the plans outweigh the costs.  If either contingency occurs, the Industrials aver that the infrastructure installed may not be necessary.  Accordingly, any stranded investments by demand response providers would likely have a limited impact.  Additionally, the Industrials state that demand response providers can continue to utilize demand response infrastructure to provide demand response within the PJM markets.  The Industrials go on to argue against DR’s assertion that residential and small commercial customers struggle to participate in the PJM markets by stating that demand response aggregators are common at the wholesale level to provide for such participation.
 


KEEA requests that the SWE’s demand response study be released to stakeholders in draft form to solicit feedback.


The Commission disagrees with DR’s assertion that Act 129 allows for the Commission to impose specific peak demand reduction targets absent, or before the completion of, a cost-effectiveness determination.  We agree with those parties who state that the language at 66 Pa. C.S. §2806.1(d)(2), regarding the comparison of the costs and benefits, is clear in that the Commission may only impose additional peak demand reduction requirements if proven to be cost-effective.  


With regard to those arguments that, absent Act 129 demand response programs, residential and small commercial customers cannot participate in the PJM market, the Commission agrees with those parties who state that customers may participate in PJM through contracts with aggregation services.  While the average customer may be more educated on the Act 129 demand response programs through the consumer education and marketing efforts of the EDCs and their contracted CSPs, the ability to participate in PJM is still available.  Accordingly, we strongly encourage those aggregation service providers to provide sufficient consumer education to encourage participation and we would encourage such providers to consider increased consumer education in the absence of Phase II demand response programs.  


Certain parties argue that the exclusion of peak demand reduction targets from Phase II will lead to stranded costs.  While the Commission understands that there may be a certain amount of stranded costs during Phase II, due to the exclusion of a formal demand response program target, we believe the determination of the cost-effectiveness of the program is of higher importance and has a greater impact on Pennsylvania ratepayers.  The Commission would like to reiterate that, just because it is excluding peak demand reduction targets in Phase II pending the results of the SWE’s demand response study, there has been no determination that demand response targets will not be implemented in the future.  Should the Commission find that demand response, within Act 129, is a cost-effective program, we believe that the infrastructure currently deployed would still be available to the EDCs in attaining any potential Phase III peak demand reduction targets.  


EnerNOC argues that the inclusion of the avoided costs of new transmission and distribution infrastructure, as a result of demand response, should be included in the TRC methodology.  The Commission has addressed the inclusion of avoided marginal T&D costs in its 2009 TRC Test Final Order.
  Specifically, on page 14 of the 2009 TRC Test Final Order, the Commission states, “[w]e do, however, reject the use of marginal T&D costs at this time.  We feel that introducing marginal costs for T&D, although hypothetically more economically accurate, would increase the complexity without adding any assurance of greater accuracy.”  Within the TRC proceedings, as well as in this proceeding, no party has provided the Commission with a Pennsylvania-specific determination of the avoided marginal T&D costs resulting from demand response.  The information provided thus far has not been specific to Pennsylvania and, as such, only increases complexity without adding any assurance of greater accuracy.  As such, the Commission finds EnerNOC’s argument that the inclusion of avoided marginal T&D costs would prove that current demand response programs are cost-effective unpersuasive.  


EnerNOC’s references to avoided marginal T&D costs from jurisdictions like Connecticut, New York and California are also unpersuasive.
  The Commission does not believe these jurisdictions are representative of the Pennsylvania EDCs’ service territories.  Additionally, at present, there are limited instances of new transmission infrastructure being developed within Pennsylvania.  The TrAILCo
 and Susquehanna-Roseland
 transmission projects feed into jurisdictions other than Pennsylvania and would not necessarily be costs avoided through the implementation of Act 129 demand response programs.  As such, the Commission believes it is most prudent and most beneficial to ratepayers to await the results of the SWE’s demand response study before proposing any potential future peak demand reduction targets.  

Should the SWE’s demand response study result in a finding of cost-effective demand response programs for future phases of Act 129, the Commission will issue a tentative order proposing a TRC methodology for such demand response programs.  Such a proceeding would be the appropriate forum for parties to argue the merits of the inclusion or exclusion of various factors within the TRC calculation for demand response, including the avoided costs of new T&D infrastructure. 


Certain parties propose that only residential demand response programs be continued in Phase II.  The Commission recognizes the potential for customer confusion, specifically in the residential sector, in excluding demand response programs in Phase II.  We, however, do not believe it is prudent to require residential demand response programs absent a determination of cost-effectiveness.   


As with the residential demand response programs, the Commission will not require commercial and industrial (C&I) demand response programs in Phase II in the absence of a determination of cost-effectiveness.  The Commission believes it is necessary to determine what effect Act 129 monies have on consumer decisions to reduce demand.  Specifically, we would like to know the number of customers who would have reduced demand in the absence of Act 129 monies.  For example, C&I customers may participate in PJM’s Economic Load Response Program (ELRP) or perform active load management.  Both of these programs affect the amount a C&I customer pays for PJM peak load contribution (PLC) for capacity and whether they receive payments from the PJM energy market for curtailing their load.  The PJM rules for participating in the ELRP discourage customers from also performing active load management to ensure reliability and to reduce market manipulation.  Thus, the C&I customer must determine which program benefits them.  We are concerned that the Act 129 program may provide money to a customer for curtailments that would have occurred in the absence of an Act 129 program.  A determination of the prevalence of such activity is a key component of the demand response study being performed by the SWE for the Commission. 


We would like to clarify that the Act 129 funding associated with meeting demand response targets will not sit idle or go directly to the benefit of the EDCs.  That funding will go to cost-effective energy efficiency programs.  As such, the EDCs still maintain their full 2% annual budgets that will be spent on achieving cost-effective energy efficiency.  The Commission believes this provides ratepayers with continued cost-effective programs to help reduce consumption through the course of Phase II.  We believe this is more beneficial to ratepayers than reducing the EDCs’ budgets by the amount of money that would have been budgeted for potential demand response programs.  Consumers will still be receiving substantial benefits from Act 129 energy efficiency programs while a determination of the cost-effectiveness of Act 129 demand response programs is being made.  Furthermore, we note that many energy efficiency measures do provide a lasting demand reduction benefit.  As such, we direct the EDCs to continue to track and report the demand reduction benefits obtained from installed energy efficiency, as they did in Phase I.

In response to KEEA’s request regarding the SWE’s demand response study, the Commission will be holding at least one stakeholder meeting to discuss this study.  Per the Commission’s July 20, 2012, Secretarial Letter at the above captioned Docket No., a stakeholder meeting will be held on Tuesday, August 7, 2012, in Hearing Room 1 of the Keystone Building, in Harrisburg, PA.  This meeting will be from 1:00 to 3:00 PM.  The purpose of the meeting is to inform stakeholders of the SWE’s proposed methodology for performing the demand response study and to allow for a question and answer session following the SWE’s presentation. 

b.
Interim Demand Response Programs


As stated previously, the Commission does not believe it has the authority, under 66 Pa. C.S. §2806.1(d)(2), to propose any demand response program targets until a determination of cost-effectiveness has been completed.  While we recognize the concerns of the parties, the Commission believes that it cannot mandate the inclusion of targets that may or may not be cost-effective to Pennsylvania ratepayers.  


The Commission, however, does recognize that the EDCs and residential electric customers in particular have made significant strides in the implementation of residential curtailment measures, such as direct load control programs.  Therefore, to minimize customer confusion or adverse customer reaction, EDCs may continue, under the Act 129 EE&C Program, residential demand response curtailment measures, such as direct load control programs, that will be cost effective if continued.  Such specific measures, if continued, could be viewed as providing the interim demand response program suggested by some parties until the Commission determines whether or not there is a cost-effective Act 129 peak demand reduction program design.  The Commission will not, however, set any reduction goals for an EDC choosing to voluntarily continue any DR programs.  


Alternatively, the Commission encourages CSPs and all stakeholders to review the cost-effectiveness of particular demand response measures and their potential applicability to Pennsylvania electric customers outside the realm of the Act 129 EE&C Program.  We note that EDCs seeking to establish new, or continue existing,  load management programs that are prudent and cost-effective are free to file a petition with the Commission for approval of such programs under 66 Pa. C.S. §1505(b).  All prudent and reasonable costs incurred with such programs are recoverable in accordance with 66 Pa. C.S. 1319.  

In comments, two parties specifically addressed the Commission’s encouragement that EDCs, CSPs and stakeholders review the cost-effectiveness of particular measures and their potential applicability to customers outside of Act 129.  EAP notes that a key consideration for EDC participation must be cost-effectiveness and a cost-benefit analysis which indicates that the benefits support cost recovery from ratepayers.
  PPL similarly states that it will review the cost-effectiveness of its measures and their potential applicability to customers outside of Act 129.


The Commission reiterates its encouragement to all stakeholders to review the cost-effectiveness of particular demand response measures and their potential applicability to Pennsylvania electric customers outside the realm of the Act 129 EE&C Program. 

c.
Amending the Top 100 Hours Methodology for Future Phases

The Commission recognizes that many stakeholders have concerns with the current peak demand reduction program design, specifically the top 100 hours limitation, See 66 Pa. C.S. §2806.1(d)(1), and that many stakeholders believe there may be a more optimal peak demand reduction program design.  The Commission believes its contract with the SWE for a demand response study containing research on a potentially more optimal peak demand reduction program design will help to address these concerns.  Specifically, the Commission expects the SWE to determine whether the current demand response program design utilizing the top 100 hours is the most optimal methodology or if there is a more appropriate and cost-effective peak demand reduction model for the Act 129 EE&C Program.

Several parties support the SWE’s review of the top 100 hours methodology within its demand response study.  Multiple parties recommend that the Commission review Con Edison’s Commercial System Relief Program (CSRP) as a possible methodology.
  DR states that the CSRP uses an objective trigger that avoids the need to forecast the top 100 hours, which can be consistent with a viable peak load reduction program, such as what was visualized under Act 129.
  Duquesne and PPL agree that the SWE should review the top 100 hours and that the Commission should utilize the latitude afforded at 66 Pa. C.S. §2806.1(d)(2) which allows the Commission to identify an alternative reduction methodology.
  EAP agrees that the SWE should review the top 100 hours, but notes that the determination to mandate demand reduction targets in subsequent phases depends on cost-effectiveness.
  FirstEnergy agrees that the top 100 hours should be reviewed and also recommends that future goals be based on the ability to curtail and that the focus of the programs should be on achieving goals and not on who is accountable for achieving the goals.
  


The Commission will uphold its direction to the SWE to review the top 100 hours methodology when performing its Demand Response Study.  We also will direct the SWE to review demand response program formats in other jurisdictions, including Con Edison’s CSRP.  In addition, the Commission encourages EDCs that voluntarily continue residential curtailment programs under Act 129, to present alternatives to the 100 hours design as part of their EE&C filing.

Because the Commission is not requiring demand response programs from Phase II, it will not address FirstEnergy’s comments regarding the ability to curtail versus the need to and regarding determination of compliance at this time.  Such issues should be raised in any future proceedings, should the SWE determine there is a cost-effective demand response program methodology to be applied in Pennsylvania. 

3. Carve-Out for Government, Educational and Nonprofit Entities


For EDC EE&C plans filed by July 1, 2009, Act 129 required that such plans obtain a minimum of ten percent (10%) of all consumption and peak demand reduction requirements from units of the federal, state and local governments, including municipalities, school districts, institutions of higher education and nonprofit entities (government/educational/nonprofit).  66 Pa. C.S. §2806.1(b)(1)(i)(B).  For Phase II, the Commission will prescribe a similar requirement for the EDCs’ EE&C Plans.  

a.
Prescription of a Government/Educational/Nonprofit Carve-Out


For Phase II, the Commission will again require the EDCs to include in their filing an EE&C Plan that obtains a minimum of ten percent (10%) of all consumption reduction requirements from the federal, state and local governments, including municipalities, school districts, institutions of higher education and nonprofit entities.  The Commission, however, believes that, as this requirement is not found under subsections (c) and (d) of the Act, this carve-out should not be subject to the penalties prescribed under subsection (f) of the Act, which subject the EDC to penalties for failing to achieve the reductions in consumption required under subsections (c) or (d).  66 Pa. C.S. §2806.1(f)(2).  While the carve-out for the government/educational/nonprofit sector is a portion of the consumption reduction requirements under 66 Pa. C.S. §2806.1(c) and (d), the carve-out is specifically prescribed under subsection (b), 66 Pa. C.S. §2806.1(b)(1)(i)(B), which is separate and apart from subsections (c) and (d), 66 Pa. C.S. §2806.1(c) and (d).  As such, the Commission believes it has the discretion to make modifications and/or remove the specific sector carve-out for the government/educational/nonprofit sector if no cost-effective savings can be obtained from that sector.  The Commission, however, believes that a failure by an EDC to meet the government/educational/nonprofit sector requirement subjects that EDC to the penalties contained in Chapter 33 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §3301(a). 


Multiple parties agree with the Commission’s proposal to require EDCs to obtain a minimum of ten percent (10%) of all consumption reduction requirements from the federal, state and local governments, including municipalities, school districts, institutions of higher education and nonprofit entities in Phase II.
  SEDA-COG states that many characteristics of the government/educational/nonprofit sector are uniquely different from conventional C&I customers.  Characteristics such as organizational structure; decision-making processes; the extended use and life of facilities; the hardship for these entities to afford energy efficiencies; and the opportunities presented within this sector to reduce EDC marketing costs by serving as public examples for ratepayers of all classes within their communities.


FirstEnergy disagrees with the inclusion of a carve-out, stating it believes the carve-out is redundant with the programs and measures offered to C&I customers.  FirstEnergy avers that this causes unnecessary cost increases by requiring additional plan design, marketing, administration and implementation to specifically target this sector.  FirstEnergy states that budgetary constraints within this sector preclude them from participating in many programs, absent extremely large incentives up to and including the total cost of the project, thus making these programs more costly than other potential programs.
  


KEEA and SEDA-COG agree with the assessment of penalties on EDCs who fail to attain the 10% government/educational/nonprofit carve-out.  Both parties, however, state that the EDCs should be subject to the penalties prescribed at 66 Pa. C.S. §2806.1(f)(2).
    


FirstEnergy, EAP and PECO disagree with the Commission’s proposal that EDCs be subject to penalties contained in Chapter 33 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §3301(a).  FirstEnergy states that they have no control over whether government/educational/nonprofit entities can and will participate in their programs.
  EAP states that any examination of savings achieved by this sector under a Phase II Act 129 Program which seeks to assess penalties would involve a consideration of a myriad of factors.
  EAP avers that such fixed targets were not established by the statute and should not be included as goals subject to penalties.
  While agreeing with the proposed carve-out, PECO disagrees with that carve-out be subject to penalties.  PECO states that Act 129 expressly limits penalties to an EDC’s failure to submit and EE&C plan and an EDC’s failure to achieve the required consumption or peak demand reductions.  PECO states that, while failing to include the government/educational/nonprofit carve-out may provide a basis for rejection of an EDC’s proposed Phase II EE&C Plan, it does not trigger Section 3301(a) civil penalties, which are limited to an EDC’s failure to perform a duty imposed by the Code.


The Commission agrees with those parties in favor of the 10% carve-out for the government/educational/nonprofit sector.  We agree with SEDA-COG that entities within this sector have unique characteristics that may limit their ability to increase their energy efficiency.  We disagree with FirstEnergy’s assertions that it is redundant with the programs and measures offered to C&I customers.  We believe this carve-out will help to reach a segment of customers who may not have the financial means to attain energy efficient equipment and adopt energy saving behavioral patterns on their own.  


The Commission agrees with those parties who state that this carve-out should not be subject to the penalties prescribed under subsection 2806.1(f) of the Act, 66 Pa. C.S. §2806.1(f) for the reasons we state above.  We disagree with those parties who state that the Commission cannot impose penalties contained in Chapter 33 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §3301(a) for the failure by an EDC to meet the government/educational/nonprofit carve-out.  Section 3301(a) of the Public Utility Code states:

If any public utility, or any other person or corporation subject to this part, shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, omit, neglect, or refuse to perform any duty enjoined upon it by this part; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the commission, or any order of the commission prescribing temporary rates in any rate proceeding, or to comply with any final judgment, order or decree made by any court, such public utility, person or corporation for such violation, omission, failure, neglect, or refusal, shall forfeit and pay to the Commonwealth a sum not exceeding $1,000, to be recovered by an action of assumpsit instituted in the name of the Commonwealth. In construing and enforcing the provisions of this section, the violation, omission, failure, neglect, or refusal of any officer, agent, or employee acting for, or employed by, any such public utility, person or corporation shall, in every case be deemed to be the violation, omission, failure, neglect, or refusal of such public utility, person or corporation.

66 Pa. C.S. §3301(a)(emphasis added).  We believe the language is clear that a public utility which fails, omits, neglects or refuses to obey, observe, and comply with an order made by the Commission is subject to the penalties prescribed.  As the Commission is expressly directing the EDCs to obtain ten percent of their Phase II consumption reduction requirements from government/educational/nonprofit institutions, the EDCs are subject to the Chapter 33 penalties for failing to comply with that direction.  

b.
Inclusion of Multifamily Housing


In the Tentative Implementation Order, the Commission proposed that the EDCs give special emphasis and consideration for multifamily housing within the government/educational/nonprofit sector.  While no specific funding or savings targets were proposed for multifamily housing, the Commission encouraged the EDCs to recognize the available potential for energy savings in multifamily housing and develop strategies and programs to sufficiently address this opportunity within their Phase II EE&C plans.  The Commission believes this sector provides significant potential for energy savings within the government/educational/nonprofit sector.  The Commission also encouraged the EDCs to reach out to the Pennsylvania Housing Finance Agency (PHFA) for assistance in accessing the savings potential of the multifamily housing stock and to coordinate energy efficiency projects where feasible and cost-effective.  


The Commission will continue to encourage the EDCs to give special emphasis and consideration to multifamily housing within the government/educational/nonprofit sector and to reach out to PHFA for assistance and coordination of efforts.  We acknowledge, however, that while the majority of affordable housing financed by PHFA is low-income, federal and state definitions for low-income are defined by occupants being at or below 60% of the area median income.  As such, in order for EDCs to claim savings within the low-income sector, the EDCs must demonstrate that the savings come from occupants that meet the definition of low-income as we define it in Section A.5.b. of this Implementation Order.  


Multiple parties support the Commission’s proposal to address multifamily housing in Phase II of Act 129.
  PPL and CAUSE-PA request clarification as to whether or not properties had to be owned exclusively by non-profit entities and if only low-income households were being considered.
  PPL does not support the EDCs being required to coordinate with a specific named stakeholder or CSP.  If it offers a multifamily program, PPL states that it may need to contract with a CSP, through a competitive bid process, to manage this program.


Several supporters state that the EDCs should be mindful of cross-subsidizing among rate classes.  Supporters also are concerned that, without a specific budgetary or consumption savings target, the attention directed to multifamily housing will be minimal.
  Stakeholders encourage the EDCs to track costs and savings and allocate them to the appropriate sector.  They also request that the EDCs develop cost-effective measures by encouraging incentives and flexibility in program strategies.
  ACTION-Housing encourages the Commission to initiate a working group to address the separation of service barriers between commercial and residential, as well as electric and gas that affect multifamily housing.


The Commission will not require multifamily properties to be owned by a non-profit or government entity to qualify under the government/educational/nonprofit sector, provided they are financed under a federal or state affordable housing program and they have long-term use restrictions in place.  The Commission believes that the multifamily housing sector has the potential to provide significant energy savings and to address aging multifamily housing stock within the state.  We also believe that this sector has been underserved due to barriers and issues with metering classification.  Finally, the Commission recognizes the experience and resources PHFA offers and encourages the EDCs to reach out to PHFA to maximize the impact of energy efficiency programs to multifamily properties.  


c.
Inclusion of On-Bill Financing

On-bill financing programs are programs that require EDCs to partner with lending institutions to provide customers with low-cost financing for energy efficiency projects.  While no one model can fit all situations, the Commission believes that on-bill financing and repayment programs have the potential to overcome the barriers to capital-intensive energy efficiency projects that would otherwise be unattainable for many customers within all sectors.  The Commission, however, does not believe it has enough information at this time to prescribe the implementation of on-bill financing of EE&C measures.  The Commission believes that the possible benefits of on-bill financing or repayment programs warrant further consideration, and proposes that a working group be convened to explore the various models, identify possible financial partnerships and ways to address the needs of and reach the various customer classes.

The Commission directs its Bureau of Consumer Services and Bureau of Technical Utility Services to initiate a working group to investigate best practices from other states and identify working models of on-bill financing and on-bill repayment that address the concerns of the EDCs, consumer interest groups and other interested stakeholders.  The goal of the working group will be to determine the feasibility of the inclusion of on-bill financing and on-bill repayment programs and to identify potential options for customers to obtain low-cost financing for energy efficiency projects to meet the needs of Pennsylvania consumers.

Supporters of on-bill financing cite the success of such programs in overcoming barriers to capital-intensive projects by utilizing financing underwritten by third-party sources, stretching out costs, and encouraging greater participation and investment in energy efficient upgrades by owners of small businesses or multifamily properties, who have been difficult to reach.  Stakeholders encourage the Commission to convene a working group and conduct a feasibility study in sufficient time to implement pilot programs or to be included in a possible Phase III of Act 129.
 

The EDCs unanimously oppose on-bill financing programs, along with some low-income advocates.  These parties express concerns about liability, increased costs, regulatory complexity, and the possible detrimental effects on low-income customers. 
 CAUSE-PA states that low-income households need to be excluded from consideration by the working group.
  While all the EDCs have expressed a willingness to participate in the working group, PECO states that it believes the group is unnecessary.

All stakeholders have agreed to collaborate in a working group to discuss the role that on-bill financing or on-bill repayment programs may have in promoting greater energy efficiency in Pennsylvania.  Although many concerns exist, there is a general acknowledgement that some models have been successful in other states, in spite of the concerns raised by the parties.  Therefore, we believe it is in the best interest of Pennsylvania consumers for the Commission to further investigate on-bill financing options and direct that a working group be convened, under the auspices of the Bureaus of Consumer Services and Technical Utility Services, to investigate the best practices of on-bill financing and on-bill repayment programs to determine the various options and solutions available.

4. Low-Income Measures

a.
Prescription of a Low-Income Carve-Out

Act 129 proscribed that, in Phase I, each EDC EE&C Plan must include specific energy efficiency measures for households at or below 150% of the federal poverty income guidelines (FPIG), in proportion to that sector’s share of the total energy usage in the EDC’s service territory. See 66 Pa. C.S. §2806.1(b)(1)(i)(G).  For Phase II, the Commission proposed to continue this prescription.  In addition, the Commission proposed that each EDC Phase II EE&C Plan should obtain a minimum of four-and-a-half percent (4.5%) of its consumption reduction requirements from this sector.  In proposing this requirement, the Commission considered final, approved Phase I EE&C Plan portfolio savings projections,
 the current portfolio status of cumulative program inception to date (CPITD) low-income savings in proportion to total CPITD savings through the third quarter of program year three,
 current and final EE&C budget allocation figures,
 and input from the SWE’s Market Potential Study.  

This data reveals that, to date, all but one of the EDCs has achieved savings of at least 5% in proportion to their total portfolio CPITD savings.  All of the EDCs are projected to end Phase I of Act 129 with an overall average of 4.57% portfolio savings attained from the low-income sector.  Several of the EDCs have current portfolio savings ratios in excess of 20% savings from the low-income sector.  One EDC has current savings from the low-income sector that are less than 2%, and are projected to remain at that level through the end of Phase I.  Budget allocations to the low-income sector range from approximately six percent to 15% of total portfolio budgets, according to the latest, Commission-approved EE&C Plans for each EDC.  The Commission anticipates similar budget allocations for the low-income sector in Phase II.

Based on this data and the reasons expressed below in this section, the Commission will adopt the goal of 4.5% reduction in consumption from the low-income sector and direct all EDCs subject to Act 129 EE&C obligations to obtain a minimum of 4.5% of their total consumption reduction requirements from the low-income sector.  Furthermore, we will permit EDCs to use energy savings obtained from customers with incomes at or below 150% of the FPIG to meet this 4.5% goal.  Finally, we will permit EDCs to include savings from multifamily housing, up to the percentage of customers living in the multifamily housing with incomes at or below 150%of the FPIG, toward this 4.5% goal.  As with the government/educational/nonprofit carve-out, the EDCs will only be subject to the penalties contained in Chapter 33 of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 3301(a) for a failure to meet the 4.5% low-income goal. 

Several stakeholders are supportive of the 4.5% consumption savings target.
 They assert that the savings goal is a better metric to use to ensure that low-income customers are being reached with energy efficiency programs.
  KEEA believes the EDCs could offset any higher acquisition costs by developing better coordination with other programs and focusing on behavioral approaches and program delivery.

Those parties who oppose the 4.5% carve-out suggest that the existing measure-based compliance standard is sufficient.
  They argue that costs to implement low-income programs are increasing and that the savings target may not have taken into account other programs available to low-income customers, such as the Low-Income Usage Reduction Program and the State Weatherization Assistance Program.
  Additional concerns include the suggestion that there is not sufficient evidence to suggest that a 4.5% goal could be achieved in Phase II.
  Also, those opposed to the 4.5% energy savings goal stated that the penalty provisions of Act 129 are not applicable to carve-outs for low-income.

The Commission agrees with supporters of the 4.5% reduction in consumption goal from the low-income sector.  The Commission agrees that this is a reasonable and attainable goal for all the EDCs.  

As with the government/educational/nonprofit carve-out, the Commission believes that, as this requirement is not found under subsections 2806.1(c) and (d) of the Act, this carve-out is not subject to the penalties prescribed under subsection 2806.1(f) of the Act, which subject the EDCs to penalties for failing to achieve the reductions in consumption required under subsections (c) or (d).  66 Pa. C.S. §2806.1(f)(2).  While the carve-out for the low-income sector is a portion of the consumption reduction requirements under 66 Pa. C.S. §2806.1(c) and (d), the carve-out is specifically prescribed under subsection (b), 66 Pa. C.S. §2806.1(b)(1)(i)(G), which is separate and apart from subsections (c) and (d), 66 Pa. C.S. §2806.1(c) and (d).  As such, the Commission believes it has the discretion to make modifications or remove the specific sector carve-out for the low-income sector if no cost-effective savings can be obtained from that sector.  The Commission, however, believes that failure by an EDC to meet the low-income sector requirement subjects that EDC to the penalties contained in Chapter 33 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §3301(a).  The Commission believes that the language is clear that a public utility which fails, omits, neglects or refuses to obey, observe, and comply with an order made by the Commission is subject to the penalties as described previously.

b.
250% of the Federal Poverty Income Level Guidelines

In order to facilitate the EDCs’ attainment of a 4.5% reduction in consumption for the low-income sector, the Commission proposed that the EDCs have the flexibility to voluntarily expand the low-income programs to include households up to 250% of the FPIG.  Additionally, the Commission proposed that the EDCs be allowed to count savings attained from low-income customer participation in non-low-income programs towards this goal.  The Commission proposed that the provision of energy efficiency measures to 250% of FPIG be voluntary and left to the determination of each EDC.  The Commission encouraged the EDCs to review the applicability of low-income and residential measures to determine whether or not the inclusion of those customers with incomes within the 151%-250% range of the FPIG is appropriate.  The Commission also proposed that the EDCs consider the development of pilot programs that could be marketed and targeted to reach households at the 151%-250% FPIG range, and to actively coordinate such programs with programs run by other entities. 

Multiple parties advocate the expansion of the low-income programs to 250% of the FPIG.
  Others support leaving the FPIG at 150%.
  

KEEA supports the expansion to 250% FPIG and cites the economic impact on individuals commonly referred to as the “working poor.”  KEEA explains that this segment of the low-income population includes many senior citizens, disabled persons and others living on a fixed income.
  FirstEnergy comments that the people included in this population do not have the flexibility to participate in many of the residential Act 129 programs as they do not have the level of discretionary income that would be necessary to participate.  Additionally, FirstEnergy states that this segment of the low-income population is not eligible for other EDC low-income programs that are available to those at or below 150% of the FPIG.
 FirstEnergy also points out that expansion to 250% would provide additional opportunities for coordination with State weatherization and gas utility programs with comparable poverty guidelines, which could provide additional leverage for a more comprehensive energy savings solution.

PennFuture and PECO support maintaining 150% of the FPIG and voice concern that the statute indicates that low-income programs are to be directed at households falling at or below 150% of the FPIG.
  CAUSE-PA, while in opposition to expanding the low-income carve-out to include up to 250% of the FPIG, suggests that the segment of the population encompassing the 151% – 250% may be served in other ways through multifamily housing programs, economic incentives, and coordination of services.  OCA concurs and states that this segment of the population may have different needs and therefore may need to be targeted in a different manner than those living at or below 150% of the FPIG.
 CAUSE-PA also raises the concern that it may be administratively difficult to identify and target households with incomes in that range.
  Some parties suggest that pilot programs be developed instead of expanding the scope of the programs.
  

The main concern of those parties in support of maintaining the 150% of the FPIG is that expansion to 250% of the FPIG would dilute the impact on those who have the greatest need.  Supporters of maintaining the FPIG at 150% are concerned that the programs’ impact might be affected by less funding directed to those households at or below 150% of the FPIG.
  

Upon consideration of the comments received, we will maintain the 150% FPIG standard for the low-income carve out.    There are a significant number of households in that income bracket that have not been reached yet.  Moreover, we are concerned that if the eligibility criteria is expanded to customers above the 150% FPIG, there will be less funding available to the poorest households in the Commonwealth.  

6. 
Accumulated Savings in Excess of Reduction Requirements

The Commission recognizes that some of the EDCs anticipate achieving their three percent (3%) energy efficiency targets before the end of Phase I.  As such, the EDCs have sought direction on how to proceed once they meet the three percent target.  In the Tentative Implementation Order, the Commission proposed to allow the EDCs to accrue savings beyond their three percent target during Phase I and to use those savings towards any Phase II consumption reduction targets.


The Commission will allow those EDCs that have achieved their Phase I three percent target before the end of Phase I to continue their programs and credit all of those savings above the three percent Phase I target towards Phase II targets, so long as those EDCs still have Phase I funds available.  In addition, the Commission clarifies that the savings achieved in Phase I should be applied in Phase II at the particular customer sector level.


PWTF opposes allowing the EDCs to use Phase I savings above the three percent target towards Phase II targets.
  Sierra Club only supports allowing the EDCs to carry over 50% of savings above three percent into Phase II.
  


PPL, PennFuture, KEEA and the Industrials support the Commission’s proposal but suggest additional action.  PPL suggests that the EE&C Plan Template be modified and that a line item be added to tables in the EDCs’ Phase II quarterly and annual reports noting “Over-compliance from Phase I.”
  PPL also notes that the Commission should state that the carry-over of savings to Phase II does not constitute a plan revision and, as a result, does not require the EDCs to obtain a plan change approval from the Commission.
  PennFuture only supports the Commission’s proposal if Phase II budgets are not reduced due to banking of excess savings.
  In addition, PennFuture suggests that the Commission indicate to the EDCs that they continue spending Phase I funds in a manner to ensure that EE&C programs continue seamlessly into Phase II.  This would include EDCs reopening any waitlisted programs as long as Phase I funds are available.
  KEEA only supports the banking of savings from Phase I to Phase II if the Phase II goals are increased to 1% per year with annual incremental targets.
  The Industrials support the banking of savings from Phase I to Phase II, but prefer that the Commission reduce the Phase II goals and budget accordingly.
  


The Commission believes that it is very important that cost-effective Act 129 Phase I programs continue until the beginning of Phase II programs.  This will ensure that there are no disruptive gaps in programs that could create confusion to customers, retailers and contractors, resulting in harm to the existing market transformation achievements of Act 129.  Any lapse of continuity between Phase I and Phase II could allow loss of momentum in the customer-adoption of energy efficient measures, could deprive customers of electric savings for many months, and could increase administrative costs due to multiple program ramp-ups.


As such, the Commission agrees with several of the parties’ suggestions and will adopt them.  Specifically, the Commission directs the Bureau of Technical Utility Services to add a line item to the EDC quarterly and annual reports that notes energy savings over-compliance from Phase I.  Also, the Commission confirms that continuing Phase I programs during Phase I, after the three percent compliance target has been achieved, will not be deemed an EE&C Plan change and will not require a resubmission to the Commission for a plan modification, provided that approved budgeted funds remain and the measures are implemented as approved.  The Commission expects the EDCs to run their Phase I programs in a manner that would allow a seamless transition into Phase II, if possible. 

B.
Plan Approval Process

The Act requires the Commission to establish procedures for approving EE&C Plans submitted by EDCs.  66 Pa. C.S. §2806.1(a)(1).  For the initial phase of the EE&C Program, the Act dictated that all EDCs with at least 100,000 customers must develop and file, by July 1, 2009, an EE&C Plan with the Commission for approval.  66 Pa. C.S. §§2806.1(b)(1) and 2806.1(l).  The Commission was to conduct a public hearing on each EE&C Plan that allowed for submission of recommendations by the statutory advocates and the public regarding how the EDC’s EE&C Plan could be improved.  66 Pa. C.S. §2806.1(e)(1).  The Commission was to rule on each EE&C Plan within 120 days of submission.  66 Pa. C.S. §2806.1(e)(2).  If the Commission disapproved of some or all of an EDC’s EE&C Plan, it was to describe in detail its reasons for disapproval, after which the EDC had 60 days to submit a revised EE&C Plan.  66 Pa. C.S. §2806.1(e)(2).  The Commission then had 60 days to rule on the revised EE&C Plan.  Id.  


1.
Phase II EE&C Plan Approval Process


In the initial phase of the EE&C Program, we established an EE&C Plan approval process that balanced the desire to provide all interested parties with an opportunity to be heard, with the need to complete the process within the statutory time constraints.  We noted that the EE&C Plans were evolutionary in nature as the Act provides for modification of those plans after approval.  Finally, we noted that while we had established a formal approval process, we specifically directed the EDCs to offer and engage in informal discussions with the statutory advocates and interested stakeholders during the pre-filing development of their EE&C Plans.
  For Phase II, we adopt the same plan approval process with the elimination of the automatic public input hearing.  In addition, we again direct the EDCs to offer and engage in informal discussions with the statutory advocates and interested stakeholders during the pre-filing development of their EE&C Plans.


Specifically, for Phase II, we adopt the following EE&C plan approval process:

The Commission will publish a notice of each proposed plan in the Pennsylvania Bulletin within 20 days of its filing.  In addition, the Commission will post each proposed plan on its website.
  An answer along with comments and recommendations are to be filed within 20 days of the publication of the notice in the Pennsylvania Bulletin.  Each plan will be referred to an Administrative Law Judge (ALJ), who will establish a discovery schedule and hold a public input hearing(s) in the EDC’s service territory upon request of any party, as well as an evidentiary hearing(s) on issues related to the EDC’s EE&C plan.  Such hearings are to be completed on or before the 65th day after a plan is filed, after which, the parties will have 10 days to file briefs.  The EDC will then have 10 days to submit a revised plan or reply comments or both.  The ALJ will then certify the record to the Commission. 

The Commission will approve or reject all or part of a plan at public meeting within 120 days of the EDC’s filing.  The Commission will provide a detailed rationale for rejecting all or part of a plan.  Thereafter, the EDC will have 60 days from the entry date of the order to file a revised plan that addresses the identified deficiencies.  This revised plan is to be served on OCA, the Office of Small Business Advocate (OSBA), the Commission’s Bureau of Investigation & Enforcement (I&E) and all other parties to the EDC’s EE&C plan filing, who, along with other interested parties, will have ten days to file comments on the revised plan, with reply comments due ten days thereafter.  The Commission will approve or reject a revised plan at a public meeting within 60 days of the EDC’s revised plan filing.  This process will be repeated until a complete plan receives Commission approval.


The Act requires EDCs to file a new EE&C Plan with the Commission every five years or as otherwise required by the Commission.  Such new plans must set forth the manner in which the EDC will meet the required reductions in consumption under subsections (c) and (d) of the Act.  See 66 Pa. C.S. §2806.1(b)(1)(ii).

Duquesne, EAP, PPL and SEDA-COG support the elimination of the automatic public input hearing during the plan approval process.
  As no party objected to the plan approval process as proposed in the Tentative Implementation Order, and because the Commission believes this process appropriately balances interests of, and due process provided to, all stakeholders, we will adopt that proposal as described above.


2.
Phase II Planning Timeline


The Commission proposed the following timeline
 for the Implementation of Phase II of the Act 129 EE&C Program:

	May 10, 2012
	· Tentative Implementation Order on Public Meeting agenda

· Release of Statewide Evaluator’s Pennsylvania Electricity Market Potential Study Results

	June 25, 2012
	· Tentative Implementation Order Comment due date

	July 6, 2012
	· Tentative Implementation Order Reply Comment due date

	August 2, 2012
	· Final Implementation Order on Public Meeting agenda

	November 1, 2012
	· EDCs file EE&C Plans

	February 28, 2013
	· Commission rules on  EE&C Plans

	June 1, 2013
	· EE&C Programs begin 



 While time has passed making some of the items within the timeline moot, the Commission maintains its proposed Phase II timeline, including all possible due dates going forward.  We believe this timeline balances the needs of all parties as it allows for input from all interested stakeholders and provides all parties with the appropriate level of due process, as well as gives the EDCs adequate time to implement their EE&C Plans in a manner to meet the Phase II consumption reduction requirements.  We note however, that should an EDC seek an evidentiary hearing on its consumption reduction target, this timeline will be modified accordingly through that proceeding.


FirstEnergy agrees with the proposed timeline.
  PPL requests that the Commission confirm that it will advance the EE&C Program approval timeline if an EDC submits its Phase II EE&C Plan earlier than November 1, 2012.
  The Industrials request that EDC plan filing due dates be staggered due to the limited availability of resources for the review and litigation process.
  OCA believes the Commission’s proposed timeline will be difficult for stakeholders and may detract from the benefits of a robust stakeholder process.  OCA proposes a new timeline that extends the current EE&C Plans by three months.  OCA asserts that extending the current plans to September 2013, would allow for the continuation of a robust stakeholder process, development of better-focused Phase II EE&C Plans, the inclusion of demand response programs and new demand response targets and sufficient time to implementation of each Plan.  OCA goes on to state that any savings accrued during the three-month extension could be banked by the EDCs for application during Phase II.
  DR supports OCA’s proposed timeline.


In its reply comments, FirstEnergy states that Act 129 established statutory targets through May 2013.  As such, FirstEnergy questions the legality of OCA’s proposed timeline and requests that the Commission reject OCA’s timeline.  Additionally, FirstEnergy states that OCA’s proposal may create more issues than it resolves.  Specifically, FirstEnergy states that current EE&C plans were not designed to accommodate such an extension.
  


PPL also requests the rejection of OCA’s timeline.  PPL states that there is no need to delay the implementation of Phase II to achieve an active stakeholder process.  PPL states that it has already conducted stakeholder meetings, as well as meetings with individual stakeholder groups to solicit feedback for Phase II planning.  PPL believes OCA’s proposed three-month extension will only stall the momentum generated by the EDCs and stakeholders.


The Commission will maintain the timeline that was proposed.  We believe this timeline accurately balances the needs and interests of all stakeholders; recognizes resource availability among all stakeholders, including the Commission; allows for the appropriate due process offered to all stakeholders; and allows for the successful implementation of a Phase II EE&C Program starting June 1, 2013.  However, as stated previously, timelines are always subject to change, unless statutorily-mandated, depending on Commission action at Public Meetings.  


With regard to PPL’s request that timelines be advanced if an EDC filed its EE&C plan before the November 1, 2012 deadline, the Commission’s timeline anticipated a 120-day time period (November 1, 2012 – February 28, 2013) between the time an EDC files its EE&C plan and when it is approved by the Commission.  Should an EDC file its EE&C plan before the November 1, 2012 deadline, the Commission will exercise that same 120-day approval time period. 


The Commission rejects the Industrials’ request to stagger the EE&C Plan timelines for each EDC.  The Commission does not believe this would accurately balance the needs of all stakeholders.  As we noted above, an EDC is free to file its Phase II plan prior to, but no later than, November 1, 2012, unless the EDC seeks an evidentiary hearing on its consumption reduction requirements.


Similarly, the Commission rejects OCA’s proposed timeline as it does not accurately balance the needs of all stakeholders.  The Commission believes OCA’s proposal decreases the amount of time the EDCs have available to meet Phase II consumption reduction targets and to offer ratepayers energy efficiency incentives and rebates.  Because the Commission is not imposing peak demand reduction goals in Phase II, the need to delay by three months to determine demand response goals is unnecessary.  In addition, three months would not be enough time to propose peak demand reduction targets, offer due process and finalize demand response plans, as well as the associated TRC methodology, for Phase II.  Furthermore, the Commission agrees with FirstEnergy that an extension was not factored into CSP and vendor budgets, program spending and scheduling.  We also agree with PPL that the stakeholder process has already begun, with EDCs soliciting feedback from interested stakeholders on proposed Phase II programs.  As such, a three-month extension to encourage a robust stakeholder process does not appear to be necessary.  


3.
Additional Phase II Orders 


Below are the timelines
 the Commission proposed for the issuance of directives addressing the following: the 2013 TRC test; the template to be used for the EDCs’ Phase II EE&C plans; the 2013 TRM; and the CSP registry.

	2013 Total Resource Cost (TRC) Test

	May 24, 2012
	· Tentative 2013 TRC test Order on Public Meeting Agenda

	August 30, 2012
	· Final 2013 TRC test Order on Public Meeting Agenda

	

	EE&C Plan Filing Template

	August 17, 2012
	· Tentative Template to be released for comments via Secretarial Letter

	September 24, 2012
	· Final Template to be released via Secretarial Letter

	

	2013 Technical Reference Manual (TRM)

	September 13, 2012
	· Tentative 2013 TRM Order and Manual on Public Meeting Agenda

	December 20, 2012
	· Final 2013 TRM Order and Manual on Public Meeting Agenda

	

	Phase II Conservation Service Providers (CSP) Order

	November 8, 2012
	· Tentative Order on Public Meeting Agenda

	January 2013 (Public Meeting dependent)
	· Final Order on Public Meeting Agenda 



Again, the Commission will maintain the timeline that was proposed.  We believe this timeline accurately balances the needs and interests of all stakeholders; recognizes resource availability among all stakeholders, including the Commission; allows for the appropriate due process offered to all stakeholders; and allows for the successful implementation of a Phase II EE&C Program starting June 1, 2013.  As such, we do not plan to expedite any of the Orders referenced.  However, as stated previously, timelines are always subject to change, unless statutorily-mandated, depending on Commission action at Public Meetings.  


SEDA-COG agrees with the Commission’s proposed timeline and states that, while it is a tight schedule, it provides for seamless implementation of Act 129 programs beyond May 31, 2013.
  FirstEnergy, PECO and PPL request that the Commission expedite the release of the EE&C Plan Filing Template to allow the EDCs more time to develop their plans.
  PECO also requests that the 2013 TRM be released on or before August 2, 2012, for the same reasons.
  EAP requests that the Commission consider issuing orders in advance of the proposed dates, if possible, to allow the maximum amount of time for the inclusion of Commission decisions regarding Phase II in the EDCs’ EE&C Plans and to allow for the possibility of advanced filing of EDC EE&C Plans.
  


The Industrials request that the EDCs’ EE&C Plans include transparency regarding projected costs and surcharge levels.  The Industrials request that the Commission require EDCs to include their proposed budgets for each rate schedule, as well as whether the EDCs would modify the allocation methodology of EE&C costs for customers.


While the Commission recognizes the EDCs’ need for all the information regarding Phase II in their EE&C planning, we believe this timeline accurately balances the needs and interests of all stakeholders and allows for the appropriate due process offered to all stakeholders in order to provide successful implementation of a Phase II EE&C Program starting June 1, 2013.  As such, we do not anticipate expediting any of the Orders referenced.  However, as stated previously, timelines are always subject to change, unless statutorily-mandated, depending on Commission action at Public Meetings.  


The Commission does not believe this is the appropriate proceeding to address the specific information to be provided in the EDCs’ EE&C plans and, as such, recommends that the Industrials provide their request for EE&C plan transparency in the EE&C Plan Filing Template proceeding later this year.  

C.
Plan Effectiveness Evaluation Process


The Act requires the Commission to establish an evaluation process that monitors and verifies data collection, quality assurance and the results of each EDC EE&C Plan and the program as a whole.  See 66 Pa. C.S. §2806.1(a)(2).  While Section 2806.1(b)(1)(i)(C) requires each plan to include an explanation as to how quality assurance and performance will be measured, verified and evaluated, it is apparent that Section 2806.1(a)(2) requires the Commission to monitor and verify this data.  This evaluation process is to be conducted every year, as each EDC is to submit an annual report documenting the effectiveness of its EE&C Plan, energy savings measurement and verification, an evaluation of the cost‑effectiveness of expenditures and any other information the Commission requires.  See 66 Pa. C.S. §2806.1(i)(1).  

1.
Statewide Evaluator

As part of Act 129 Phase I implementation, the Commission sought to contract with an SWE to evaluate the EDCs’ programs.  A Request for Proposal (RFP) was issued requesting that submitted proposals contain provisions for audit plan development, four annual audits of EDC programs and a 2013 review of the entire EE&C Program.  At its Public Meeting of June 25, 2009, the Commission selected GDS Associates, Inc. Engineers and Consultants (GDS) as the SWE.  The SWE contract began in the summer of 2009 and continued until October 31, 2011, with two, one-year renewal options through December 31, 2013.  During the course of the contract, GDS prepared an audit plan, annual reports, baseline studies and the Market Potential Study.  The SWE’s contract costs equaled 1.1% of statewide program costs and were recovered from the EDCs consistent with subsection 2806.1(h) of the Act, 66 Pa. C.S. §2806.1(h).

As part of the Tentative Implementation Order, the Commission proposed to again competitively solicit for similar SWE services in Phase II.  The Commission will proceed with an RFP process asking that submitted proposals contain provisions for audit plan development, three annual audits of EDC programs, a market potential study on demand response and a 2016 review of the entire program.  In order to prepare for the program year beginning June 1, 2013, the Commission plans a March 1, 2013, starting date for the Phase II SWE contract, which will continue through December 31, 2016.  By starting in March 2013, the Phase II SWE will have an opportunity to develop plans and prepare for its responsibilities that begin June 1, 2013.  As in Phase I, the SWE contract in Phase II will be funded by a proration from the EDCs.  From June 2013 to December 2013, the Phase I SWE will need to complete an annual audit of EDC programs and a 2013 review of the entire Phase I EE&C Program.  

 EAP states that it looks forward to working with the Commission to address the requirements for a Phase II SWE.  EAP urges the Commission to consider ways to streamline the RFP process or continue the existing contract with GDS.  Additionally, EAP agrees that SWE funding should be handled as it is currently in Phase I.
  


PPL agrees with the Commission’s proposal regarding the selection of a SWE.  PPL would, however, support continuing the existing SWE contract, with updated time and material pricing and an updated scope of work.  PPL believes this approach would provide a quick, seamless and least-cost transition from Phase I to Phase II since the current SWE understands all the Pennsylvania-specific rules and has systems and processes in place.  PPL contends that this approach will eliminate the situation where there is overlap between the Phase I SWE and a different Phase II SWE.
 


Duquesne supports the use of a competitive bid process for the selection of a Phase II SWE.  Duquesne agrees that funding for the SWE should be prorated among the EDCs and handled in the same manner as Phase I.

The Commission concludes that the Phase II SWE must be selected, funded and used in a fashion similar as in Phase I.  Therefore, an RFP will be issued soliciting proposals for the Phase II SWE.  This approach will ensure that credible impact and process evaluations are available for Phase II.  While EAP and PPL suggest continuation of the existing SWE contract, an RFP process will enable the Commission to compare proposals from multiple parties and select an SWE based on technical qualifications and cost considerations.  The SWE contract will be funded by a proration from the EDCs and handled in the same manner as Phase I.

2.
Technical Reference Manual


The Commission will continue to utilize the TRM to help fulfill the evaluation process requirements contained in the Act.  

a.
Updating Frequency


The TRM was previously adopted by the Commission in the Alternative Energy Portfolio Standards Act (AEPS Act) proceedings at Docket No. M‑00051865 (order entered October 3, 2005).  However, as the TRM was initially created to fulfill requirements of the AEPS Act, it had to be updated and expanded to fulfill the requirements of the EE&C provisions of Act 129.  As such, the Commission initiated a process to update and expand the TRM to provide for additional energy efficient technologies, under Docket No. M‑00051865.  The Commission provided updated 2009, 2010, 2011 and 2012 editions of the TRM to incorporate changes and improvements that were based on more recent research and data, as well as the needs and experiences of the EDCs.  In its 2009 TRM Update Order, the Commission stated that the TRM updating process will occur annually, with a final revised TRM due by December 31 for use effective June 1 of the following year.
  The use of an annual updating process was further reinforced by the Commission in its 2011 TRM Update Order
 and 2012 TRM Update Order.
  

For the reasons discussed below, the Commission will maintain its annual updating of the TRM in Phase II.  The Commission believes the need for the most up-to-date information regarding deemed savings values and assumptions, as well as the inclusion of changes to standards, codes or regulations, outweighs the potential changes an EDC may need to make to its EE&C Plan following an update.

PHFA and SEDA-COG both agreed with the Commission’s proposal to continue annual updates to the TRM.
  ACTION-Housing supports the continuance of annual updating to the TRM and recommends that the Commission attempt to disambiguate the effectiveness of various energy saving measures through a third party audit.  Specifically, ACTION-Housing states it will be beneficial to determine best practices and measured effectiveness for everything from deemed savings upgrades to client and property staff education.

PECO disagrees with the Commission’s proposed annual updating schedule and suggests an updating schedule commensurate with the length of the EE&C Program term.  PECO states that this will provide consistent assumptions and deemed savings values during the life of the Phase II plans.  PECO also states that this will provide certainty to EDCs from a compliance standpoint and will minimize the need for plan modifications.

PPL also disagrees with the Commission’s proposal to maintain annual updating to the TRM.  PPL states that if the Commission significantly modifies the TRM for 2013 and subsequent Phase II TRMs, the changes will occur after PPL’s Phase II EE&C plan has been developed and will affect the savings that can be achieved.
  PPL states that changes to the TRM following approval of EE&C plans puts the EDCs in the position of trying to hit “moving targets” with fixed budgets, impairing the EDCs’ ability to attain their goals.  PPL recommends that the Commission revise the consumption reduction requirements if modifications to the TRM during Phase II hinder an EDC’s ability to achieve its obligations.
  PPL states that the commitment to determine savings as accurately as possible must be balanced against other objectives including: (1) program costs; (2) the complexity of data and information that must be provided by customers; (3) the impact of changes on EE&C Plans; (4) the need for revisions to EE&C Plans resulting from TRM updates; (5) the significant time to receive approval of EE&C Plan changes; and (6) the relatively short timeframe to implement programs.
  PPL proposes that the Commission continue the process of adding new measures; update the TRM to reflect codes and standards changes, making them effective at the beginning of the next phase; and update the TRM to include any other revisions, making them effective at the beginning of the next phase.

Duquesne states that changes to the TRM should continue to be prospective only and should not include major mid- to late-plan revisions when EDCs have a limited time to adjust their plans accordingly and cannot be reasonably expected to hit a “moving target.”

EAP agrees with PPL’s proposal to amend compliance targets based on TRM updates.  EAP also states that a solution that can work in tandem with annual TRM updates and the ability to modify the EE&C plan is to base compliance on whether or not the EDC has used best efforts to achieve a set percentage of the target.

KEEA disagrees with PPL’s proposal to reduce compliance targets based on TRM updates.  KEEA states that changing consumption reduction targets during Phase II implementation would cause confusion and uncertainty in the marketplace, dilute Pennsylvania’s energy efficiency efforts and weaken EDC motivation to reach any goal.

Multiple parties request inclusion in future Technical Working Group (TWG) meetings.
  The Commission will be holding a TWG meeting to provide stakeholders with the opportunity to review proposed high impact changes to residential, and commercial and industrial measures and to allow for a question and answer session regarding those changes.  Additionally, stakeholders would have the opportunity to propose any other changes they would like to have made to the TRM.  Per the Commission’s July 20, 2012 Secretarial Letter at Docket No. M-2012-2313373, the TWG meeting will be held on Tuesday, August 7, 2012, in Hearing Room 1 of the Keystone Building, in Harrisburg, PA.  This meeting will be from 9:00 AM to 11:30 AM.  

The Commission continues to believe that the need to maintain the most up-to-date deemed savings values and assumptions is of primary importance.  In maintaining up-to-date information, the Commission assures that Act 129 monies collected from ratepayers are reflecting the truest savings values possible.  Additionally, while we recognize the concerns expressed by the EDCs regarding compliance, the Commission has not been provided with any arguments as to why updating the TRM any less frequently than annually is beneficial to ratepayers.  To be more specific, the EDCs’ comments focus on the effects the annual TRM updating procedure has on their ability to attain their targets and in no way address the accuracy of the deemed savings values.  We believe the focus should be on providing the most accurate measure of reductions in energy consumption possible and to ensure that Act 129 monies are being spent to acquire real energy savings, not fictitious savings values that only serve to protect the EDCs from potential penalties. The purpose of the TRM is to measure energy savings and to inform this Commission and the public of the energy savings obtained through the EE&C Program.  As such, we will maintain the same methodology as in Phase I and will update the TRM on an annual basis with a final revised TRM due by December 31 annually for use effective June 1 of the following year.

b.
2013 TRM Update Timeline

In its Tentative Implementation Order, the Commission proposed a timeline for the 2013 TRM update.
  The only update the Commission provides to this timeline is the initiation of a TWG
 meeting on Tuesday, August 7, 2012, from 9:00 AM to 11:30 AM to discuss the Commission’s proposed changes for the 2013 TRM Update.  Below is the timeline
 with the inclusion of this update.

	August 7, 2012
	· Technical Working Group Meeting to discuss the proposed changes for the 2013 TRM Update

	September 13, 2012
	· Tentative 2013 TRM Order and Manual on Public Meeting Agenda

	October 29, 2012
	· Tentative 2013 TRM Order and Manual Comment due date

	November 8, 2012
	· Tentative 2013 TRM Order and Manual Reply Comment due date

	December 20, 2012
	· Final 2013 TRM Order and Manual on Public Meeting Agenda


The Commission proposed the timeline above for the 2013 TRM update to be consistent with the six-month TRM updating procedure that has been used throughout the course of Phase I.  This procedure allows for TWG meetings to discuss specific inputs to the TRM, as well as the necessary formal due process involved in such an update.  Specifically, because the majority of the updates to the TRM are as a result of SWE site inspections, CSP comments, independent evaluations and EDC proposals for new EE&C measures, the Commission believes that time should be allotted to the discussing of proposed changes within the TWG.  This allows participating parties an informal opportunity to provide their input and justify their proposed changes to each other, as well as to Commission Staff.  

PPL requests that the Commission advance the 2013 TRM update as far as possible to allow the EDCs time to include the updated deemed savings values and assumptions in their Phase II EE&C Plans.
  PECO requests that the 2013 TRM be released on or before August 2, 2012. 
  


The Commission will maintain the timeline that was proposed, with the inclusion of the August 7, 2012 TWG meeting.  We believe this timeline accurately balances the needs and interests of all stakeholders; recognizes resource availability among all stakeholders, including the Commission and allows for the appropriate due process offered to all stakeholders.  However, as stated previously, timelines are always subject to change, unless statutorily-mandated, depending on Commission action at Public Meetings.  


3.
EDC Annual and Quarterly Reporting


Act 129 requires EDCs to submit annual reports documenting the effectiveness of their EE&C plans, the measurement and verification of energy savings, the evaluation of the cost-effectiveness of expenditures and any other information required by the Commission.  In the Tentative Implementation Order, the Commission proposed to maintain the annual and quarterly reporting schedule established in its May 25, 2011 Secretarial Letter.


For Phase II, the Commission directs the EDCs to continue using the reporting schedule established in the May 25, 2011 Secretarial Letter.  EDCs are to submit two Act 129 annual reports per program year.  The first annual report, due July 15, is to be a preliminary report providing each EDC’s reported savings for its EE&C portfolio for that program year.  The second annual report, due November 15, is to be a final annual report providing verified savings for the EDC’s EE&C portfolio for that program year, the cost-effectiveness evaluation (TRC test), the process evaluation, as well as items required by Act 129 and Commission Orders.  In addition to the annual reports, the Commission directs the EDCs to file quarterly reports for the first three quarters of each reporting year, due 45 calendar days from the end of the respective quarter.  The Commission directs that fourth quarter reporting information be included in the preliminary annual report.   Reports should be filed with the Commission’s Secretary and SWE.  Also, the Commission directs the EDCs to post all reports on their websites and the Commission will publish the reports on its website for public access.
  


Duquesne, EAP and PPL support retaining the reporting schedule outlined in the Tentative Implementation Order.
  

D.
Cost – Benefit Analysis Approval Process


Act 129 requires an analysis of the costs and benefits of each EE&C plan, in accordance with a TRC test approved by the Commission.  See 66 Pa. C.S. §2806.1(a)(3).  The Act also requires an EDC to demonstrate that its plan is cost-effective using the TRC test and that the plan provides a diverse cross-section of alternatives for customers of all rate classes.  See 66 Pa. C.S. §2806.1(b)(1)(i)(I).  The Act defines the total resource cost test as “a standard test that is met if, over the effective life of each plan not to exceed 15 years, the net present value of the avoided monetary cost of supplying electricity is greater than the net present value of the monetary cost of energy efficiency conservation measures.”  66 Pa. C.S. §2806.1(m).  


The purpose of using the TRC test to evaluate the EDCs’ specific programs is to track the relationship between the benefits to customers and the costs incurred to obtain those benefits.  The TRC test has historically been a regulatory test.  Sections 2806.1(c)(3) and 2806.1(d)(2), 66 Pa. C.S. §§2806.1(c)(3) and (d)(2), as well as the definition of the TRC test in Section 2806.1(m), 66 Pa. C.S. § 2806.1(m), provide that the TRC test be used to determine whether ratepayers, as a whole, received more benefits (in reduced capacity, energy, transmission, and distribution costs) than the implementation costs of the EDCs’ EE&C plans.  

1.
2013 TRC Test

As outlined in Section B of this Implementation Order, the 2013 TRC test is scheduled to be adopted at the August 30, 2012 Public Meeting.
  In its Tentative Implementation Order, the Commission stated that any comments relevant to the TRC test, specifically those regarding its inputs or its application, will not be addressed in this proceeding.  The Commission has since released, and collected comments pertaining to, the TRC test Tentative Order at Docket No. M-2012-2300653.  

The purpose of the TRC test is to determine cost-effectiveness.  The TRC test does not determine energy savings, nor does it determine the EDCs’ compliance with Act 129 for Phase II.  This Implementation Order addresses issues pertaining to, but not limited to, energy savings targets and compliance for Phase II of Act 129.  Therefore, the Commission will address all comments made pertaining to the TRC test at Docket No. M-2012-2300653.  


Most of the stakeholders who referenced the TRC test in this proceeding remarked that they will be commenting on the TRC test Tentative Order at the above mentioned docket number.
  In addition to stating that they will comment at the separate docket for the TRC test, KEEA states that the TRC test should continue to be applied at the portfolio level and that they support counting the monetary value from all fossil fuels and water.
  PPL states that this proceeding and the TRC test proceeding are linked due to a proposed reporting methodology pertaining to low-income savings described in the TRC test Tentative Order.  PPL is concerned that this reporting methodology may reduce its low-income savings in non-low-income programs.  As such, PPL requests that it be permitted to continue using the reporting methodology it currently uses.


The Commission asserts that the TRC test determines only cost-effectiveness.  The method of reporting described in the TRC test Tentative Order will have no bearing on compliance or energy savings attributed to the low-income sector.  Therefore, PPL’s concern is unfounded.  The low-income reporting methodology to be used in Phase II will be decided in the TRC test Final Order at the Docket noted above.


The Commission maintains its timeline,
 as outlined below, for the TRC test proceedings at Docket No. M-2012-2300653.

	May 24, 2012
	· Tentative 2013 TRC test Order on Public Meeting Agenda

	June 29, 2012
	· Tentative 2013 TRC test Order Comment due date

	July 9, 2012
	· Tentative  2013 TRC test Order Reply Comment due date

	August 30, 2012
	· Final 2013 TRC test Order on Public Meeting Agenda


2.
Net-to-Gross Adjustment

An often-raised consideration for determining the cost-effectiveness of energy efficiency programs is whether adjustments to gross energy savings should be made through the use of a Net-to-Gross (NTG) ratio.  An NTG adjustment would adjust the cost-effectiveness results so that the results would only reflect those energy efficiency gains that are attributed to, and are a direct result of, the energy efficiency program in question.
  For Pennsylvania, the adjustment would reflect only those savings attributable to Act 129 programs.  An NTG adjustment would give evaluators an estimate of savings achieved as a direct result of program expenditures by removing savings that would have occurred absent a conservation program.  Three common factors, among others, addressed through the NTG adjustment are “free riders,” “take-back effect,” and “spillover effect,” sometimes referred to as “free drivers.”
   

The primary discussion pertaining to NTG is whether or not NTG adjustments should be used to determine compliance and targets, or whether it is more appropriate to use NTG solely for program design and planning.  If NTG adjustments are made that result in reductions to claimed savings because of those free riders and take-back effects that are not cancelled out by spillover effects, then the EDCs would have to implement additional reduction measures to meet the mandated reduction targets.  The EDCs would incur additional program costs to implement the additional reduction measures.  

Although NTG adjustment is an issue that was previously considered within the context of the TRC test, the Commission recognizes that the use of NTG adjustments is an overarching policy issue that could impact compliance and targets.  Due to the implications for meeting targets, the Commission decided that the discussion of NTG for Phase II should be included in this proceeding.  

The Commission proposed that NTG adjustments be treated the same way for Phase II as they have been treated during Phase I.  Specifically, the Commission proposed that NTG research be used to direct Act 129 program design and implementation, but not for compliance purposes.  There is no requirement in Act 129 that mandates that savings be determined on a net basis.  The Commission thereby proposed that EDCs continue to use net verified savings in their TRC test for program planning purposes and proposed that compliance in Phase II be determined using gross verified savings.

The Commission will continue to mandate that the EDCs calculate the NTG ratio as they did for Phase I.  The EDCs will continue to use net verified savings in their TRC test for program planning purposes and compliance in Phase II will be determined using gross verified savings.

Duquesne, EAP and PPL support the Commission’s proposal to use the net verified savings for program planning purposes and use gross verified savings for determining goal compliance in Phase II.
 

SEF strongly urges the Commission to require the EDCs to use net verified savings for goal compliance.
  SEF notes that the EDCs are collecting data to calculate NTR ratios.
  They further recommend that the Commission not make a final determination on the use of NTG until further data has been collected on or before November 15, 2012.

Of the comments provided on this subject, most parties support the continuation of the use of NTG in Phase II as was used in Phase I.  If the NTG ratio is used for compliance, the Commission has multiple concerns.  One, if a NTG ratio of less than 1.0 is used, this will raise the acquisition cost per kilowatt-hour (KWh) saved to the EDC, which will result in a lower target, due to the 2% budget cap.  The current targets include an assumed NTG ratio of 1.0.  Two, the Commission recognizes that the calculation of NTG ratios is inexact at best.  “Free riders” are difficult to calculate, but even more difficult and costly to calculate is “spillover.”  The Commission believes that, many times, these two effects come close to offsetting each other and result in a NTG ratio close to 1.0.  Due to the substantial additional costs to calculate “free riders” and “spillover,” the Commission questions whether it is cost-effective to use ratepayer funds only to find that the NTG ratio is close to 1.0.  No stakeholders have provided evidence to the contrary, as such, the Commission will continue to mandate that the EDCs calculate the NTG ratio as they did for Phase I.  

E.
Process to Analyze How the Program and Each Plan will Enable EDCs to Meet Reduction Requirements

The Act requires the Commission to conduct an analysis of how the program, as a whole, and how the EDC’s individual EE&C plans, in particular, will enable an EDC to meet or exceed the required consumption and peak demand reductions.  See 66 Pa. C.S. §2806.1(a)(4).  Each EDC EE&C plan must include specific proposals to implement measures to achieve or exceed the required reductions. See 66 Pa. C.S. §2806.1(b)(1)(i)(A).  Each plan must also state the manner in which it will achieve or exceed the required consumption reductions.  See 66 Pa. C.S. §2806.1(b)(1)(i)(D).

1.
Measuring Annual Consumption Reductions

Consumption reduction for Phase II is addressed at 66 Pa. C.S. §2806.1(c)(3), which requires that by November 30, 2013, and every five years thereafter, the Commission must adopt additional required incremental reductions in consumption, if the Commission determines that the benefits of the EE&C Program exceed its costs.  For Phase II, the Commission proposed to adopt the three-year energy consumption reduction recommendations contained in the SWE’s Market Potential Study.   As such, we proposed the following energy consumption reductions for each EDC to meet by May 31, 2016:

	EDC
	3 Year % of 2009/10

Forecast Reductions
	3 Year MWh Value of 2009/10 Forecast Reductions

	Duquesne
	2.0
	276,722

	Met-Ed
	2.3
	337,753

	Penelec
	2.2
	318,813

	Penn Power
	2.0
	95,502

	PPL
	2.1
	821,072

	PECO
	2.9
	1,125,851

	West Penn
	1.6
	337,533



As in Phase I, the Commission proposed continuing the use of the savings approach.  The Commission continues to believe that the savings approach negates the need to weather‑normalize the target year overall program results or determine what qualifies as extraordinary load.  This belief is based on the fact that the results of specific conservation measures will be determined by using the deemed savings approach as outlined in the TRM, which uses calculations derived from studies or measurement methods that already account for extraordinary weather or loads.  Regarding custom measures not included in the TRM, the Commission directs its Staff to continue to take into account extraordinary weather and loads when reviewing and approving any such custom measures.


ACTION-Housing urges the Commission to set up a third party pilot program to test the efficacy and cost of switching from the TRM, deemed savings accounting model to one that is based on measured and actually-realized weather-normalized savings.  ACTION-Housing states that the deemed savings approach presents too many opportunities to unintentionally misrepresent actual savings and believes it is worthwhile and necessary to set up a pilot program to test measuring realized savings.


As discussed previously, the Commission will be holding a TWG meeting on Tuesday, August 7, 2012, to discuss proposed changes for the 2013 TRM Update.  We suggest that ACTION-Housing raise its proposal to initiate a third party pilot program in the TWG meeting and at EDC stakeholder meetings.


2.
Measuring Peak Demand Reductions

Peak demand for Phase II is addressed at 66 Pa. C.S. §2806.1(d)(2), which requires the Commission, by November 30, 2013, to compare the total costs of energy efficiency and conservation plans to total savings in energy and capacity costs to retail customers.  If the Commission determines that the benefits of the EDCs’ specific plans exceed the costs, the Commission shall set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand or an alternative reduction approved by the Commission.  Any such reductions must be measured from the EDC’s peak demand for the period from June 1, 2011, through May 31, 2012.  Any additional reductions must be accomplished no later than May 31, 2017.


As explained in Section A of this Implementation Order, we are not requiring a peak demand reduction program in Phase II of the Act 129 EE&C Program.  As such, we need not address in this Implementation Order how the EDCs will determine their peak demand baseline, nor a method for measuring peak demand reductions attributable to the Act 129 EE&C Program.


PPL agrees with the Commission’s decision to await the results of the SWE’s demand response study before proposing any further peak demand reduction targets.  As such, PPL agrees that a determination of peak demand baselines and methodology for measuring peak demand reductions is unnecessary at this time.

F.
Standards to Ensure that a Variety of Measures are Applied Equitably to all Customer Classes


The Act requires the Commission to establish standards to ensure that each EDC’s EE&C plan includes a variety of measures and that each plan will provide the measures equitably to all customer classes.  66 Pa. C.S. §2806.1(a)(5).
  The Act defines “energy efficiency and conservation measures” at 66 Pa. C.S. §2806.1(m).  


In Section A of this Implementation Order, the Commission establishes specific carve-outs for the low-income and government/educational/nonprofit sectors.  Beyond those requirements, we believe that EDCs should develop plans to achieve the most energy savings per expenditure.  

The Commission believes the EDCs must offer a well-reasoned and balanced set of measures that are tailored to usage and to the potential for savings and reductions for each customer class.  We believe that the overall limitation on cost recovery and the specific limitation tying costs to a benefited class (discussed in Section K of this Implementation Order) will ensure that offerings are not skewed toward or away from any particular class.  There is no single set of measures that will fit all EDCs and the myriad mix of customer classes.  It is entirely possible that the most cost-effective energy efficiency programs may not come proportionally from each customer class.  


The Commission believes that all classes of customers will benefit from a general approach because it has the best potential to impact future energy prices.  The Commission will not require a proportionate distribution of measures among customer classes.  However, the Commission directs that each customer class be offered at least one energy efficiency program.  The Commission believes that, as with Phase I, the initial mix and proportion of energy efficiency programs should be determined by the EDCs, subject to Commission approval.  The Commission expects the EDCs to provide a reasonable mix of energy efficiency programs for all customers.  As stated previously, the Commission will also require EDCs to provide comprehensive measures such as whole house installations.  Specifically, EDCs must include at least one such comprehensive measure for each of their residential and small commercial rate classes.  The burden is on an EDC to explain and justify its distribution of measures among its customer classes.  


The Industrials propose that the Commission authorize large C&I customers to undertake their own energy efficiency projects as an alternative to EE&C plan participation, similar to the opt-out programs offered in Ohio and Virginia.  Under this opt-out program, an industrial customer would file an application seeking Commission approval of the proposed EE&C project; if approved the EDC that serves the industrial entity would get the energy savings credit and in return, the industrial would be exempt from the EDC’s EE&C program cost recovery.


In reply, PECO states that the Industrials’ proposal is inconsistent with Act 129, specifically pointing out that Act 129 requires EDC EE&C plans to provide energy efficiency measures to all classes of customers without a provision for a process to exclude a particular class from the plan.  In addition, PECO responds by noting that Act 129 provides for the recovery of EE&C plan costs through a non-by-passable surcharge.

EAP supports the flexibility the Commission proposed to give the EDCs to determine the mix of measures to be offered to each customer class.
  PPL supports the Commission’s proposal, noting that EDCs must have discretion to determine the approximate mix of programs and measures for each customer class, recognizing the funding constraints to achieve the reduction targets.
  SEDA-COG requests that the government, education and non-profit programs receive additional review by the Commission to ensure that the programs offered accommodate the different characteristics of this customer class.

The Commission declines to adopt the Industrials’ proposal to create an opt-out program for large C&I customers.  The Commission agrees with PECO that, unlike Ohio and Virginia, Act 129 does not contain a provision to exclude a certain customer class from the EE&C program.  Furthermore, the Act 129 definition of an EE&C measure requires that the cost of the acquisition or installation of the measure must be directly incurred in whole or in part by the EDC.  See 66 Pa. C.S. §2806.1(m).  Under the Industrials’ proposal, the EDC would not directly fund any of the EE&C project, and thus, would not qualify as an Act 129 EE&C measure.  Regarding SEDA-COG’s suggestion, the Commission declines to address specific measure issues that are more appropriately addressed in the individual EE&C plan approval proceedings, in this Implementation Order.

G.
Process to Make Recommendations for Additional Measures


The Act requires the Commission to establish procedures through which recommendations can be made as to additional measures that will enable an EDC to improve its plan.  66 Pa. C.S. §2806.1(a)(6).  Furthermore, the Act permits the Commission to direct an EDC to modify or terminate any part of an approved plan if, after an adequate period for implementation, the Commission determines that a measure included in the plan will not achieve the required consumption reductions in a cost‑effective manner.  66 Pa. C.S. §2806.1(b)(2).  


Below is the Commission’s procedure for recommending additional measures that enable an EDC to improve its plan.  First, it must be noted that interested parties will have an opportunity to make recommendations during the plan approval process described above in Section B of this Implementation Order.  


Regarding approved plans, the Commission will permit EDCs and other interested stakeholders, as well as the statutory advocates, to propose plan changes in conjunction with the EDC’s annual report filing required by the Act at 66 Pa. C.S. §2806.1(i)(1).  These annual reports are to be served on OCA, OSBA and I&E.  The Commission will also post the annual reports on a web page dedicated to the EE&C program.
  The Commission and any interested party can make a recommendation for plan improvement or object to an EDC’s proposed plan revision within 30 days of the annual report filing.  EDCs will have 20 days to file replies, after which the Commission will determine whether to rule on the recommended changes or refer the matter to an ALJ for hearings and a recommended decision.  This process applies to changes proposed by stakeholders or non-minor changes proposed by the EDC, wherein the EDC petitions the Commission to rescind and amend its prior order approving the plan in accordance with 52 Pa. Code §§5.41 (relating to petitions generally) and 5.572 (relating to petitions for relief).


The Commission, in an order adopted on June 9, 2011, at Docket No. M-2008-2069887,
 expedited the review process for approving minor EE&C plan changes proposed by EDCs.  The Minor Plan Change Order defined what a minor change is and delegated authority to Staff to approve, modify or reject the proposed minor changes.  The Commission will continue use the minor EE&C plan change approval processes described in the Minor Plan Change Order in Phase II, with one modification.  The minor EE&C plan changes to be reviewed under that expedited review process shall be defined as follows:

1. The elimination of a measure that is underperforming, no longer viable for reasons of cost-effectiveness, savings or market penetration or has met its approved budgeted funding, participation level or amount of savings;

2. The transfer of funds from one measure or program to another measure or program within the same customer class;

3. Adding a measure or changing the conditions of a measure, such as its eligibility requirements, technical description, rebate structure or amount, projected savings, estimated incremental costs, projected number of participants, or other conditions so long as the change does not increase the overall costs to that customer class;

4. A change in vendors for existing programs that will continue into Phase II; and

5. The elimination of programs which are not viable due to market conditions.


Duquesne, EAP and PECO suggest that proposed minor EE&C plan changes be approved automatically if no party objects to the change within 15 days.  These parties assert that this change would allow an adequate opportunity for other parties to be heard, while giving the EDCs the flexibility to meet its targets.
  PECO further suggests two additional changes be added to the definition of minor EE&C plan changes: (1) a change in vendors for existing programs that will continue into Phase II and (2) the elimination of programs that are not viable due to market conditions.


FirstEnergy seeks clarification as to whether EDCs should be required to submit TRC calculations along with their minor EE&C plan change filings, as requested by Commission Staff.


PPL requests that the Commission allow EDCs to implement minor modifications to its EE&C plan without seeking Commission approval, especially if the changes do not shift savings or costs from one customer sector to another.


SEDA-COG recommends that the Commission encourage EDCs to time and structure their stakeholder meetings to facilitate meaningful input from stakeholders prior to filing proposed changes.


The Commission declines to adopt the suggestion that we make proposed minor EE&C plan changes automatically effective if no party objects within 15 days.  While such a proposal may provide adequate opportunity for parties to be heard, such a condition would preclude this Commission and its Staff adequate time to conduct its responsibility to ensure that the EDC’s plan, as modified, meet the program requirements set forth in 66 Pa. C.S. §2806.1(a), such as an analysis of the plans cost and benefits and how the revised plan will enable the EDC to achieve or exceed the required reductions in consumption and peak demand, to name a few.
  In addition, for the same reasons, we decline to adopt PPL’s suggestion to allow EDCs the ability to implement minor plan changes without Commission approval.


The Commission will, however, adopt PECO’s suggestion to add two new minor EE&C plan changes that can be reviewed under the minor EE&C plan change delegated authority process.  Regarding FirstEnergy’s request for clarification, the Commission will simply reiterate that the EDCs must file sufficient documentation to support the proposed minor EE&C plan change, to include, but not limited to, the affected pages of the plan, a redlined version of the affected pages and an explanation of how the proposed minor changes affect the previously approved plan.
  We again note that the Commission is responsible for analyzing the cost and benefit of each plan submitted in accordance with our approved TRC test.


Regarding SEDA-COG’s recommendation, the Commission notes that we have directed the EDCs to meet with stakeholders at least twice a year, and will encourage the EDCs to hold those meetings at such times that allow the stakeholders an opportunity to provide input into the EDCs’ plan.  We note that all interested parties have an opportunity to participate in EE&C plan approval proceedings.

H.
Procedures to Require Competitive Bidding and Approval of Contracts with CSPs

The Act requires the Commission to establish procedures to require EDCs to competitively bid all contracts with CSPs.  66 Pa. C.S. §2806.1(a)(7).  The Act further requires the Commission to establish procedures to review all proposed contracts with conservation service providers prior to execution of the contract.  66 Pa. C.S. §2806.1(a)(8).  The Act gives the Commission power to order the modification of proposed contracts to ensure that plans meet consumption reduction requirements.  Id.  The Act also requires each EDC to include in its plan a contract with one or more CSPs selected by competitive bid to implement all or part of the plan as approved by the Commission.  66 Pa. C.S. §2806.1(b)(1)(i)(E).  This section of the Act establishes that CSPs can perform some or all functions of an EE&C plan, to include management of the entire plan.
 


In Phase I, the Commission directed all EDCs subject to Act 129 to file, by March 1, 2009, proposed RFP procedures and its standard form CSP contract for Commission approval.  The Commission had reviewed and approved all the filed RFP procedures and modified standard form CSP contracts.  As the Commission is not proposing to revise the CSP RFP procedures or the CSP contract criteria, we will not require the EDCs to file new CSP RFP procedures or standard form CSP contracts, unless changes are proposed to the RFP procedures or the standard form contracts.  The criteria the Commission proposes to utilize in approving the RFP procedures and standard form contracts are established below.


In the Tentative Implementation Order, the Commission proposed to require the EDCs to again competitively bid all CSP contracts for Phase II programs, regardless of whether the EDCs have an existing contract with a CSP to provide services associated with existing measures that will continue in Phase II.  Upon further consideration, the Commission will only require the EDCs to competitively bid CSP contracts for new programs or measures that were not implemented in Phase I and for any new CSP to perform services for a program or measure that was implemented in Phase I and retained in Phase II.  The Commission, however, will require the EDCs to submit, for Commission approval under the procedures described below, all Phase II CSP contracts, including those contracts for CSPs the EDC is retaining from Phase I.  Any submittal of a contract for a CSP that is being retained must include a justification for retaining the CSP and the costs associated with that contract.


The Commission would also like to stress that CSPs covered by the procedures in this section are those that provide plan consultation, design, and administration and management services to the EDC.  All entities that provide services to customers or the public in general, such as equipment installers or suppliers, are not to be included in the Commission’s CSP registry.  In addition, any competitive bid processes for, and contracts with, such entities will not be reviewed by the Commission under the process described below.  The Commission, however, notes that it retains its statutory authority to conduct investigations and initiate statutory and regulatory compliance proceedings against jurisdictional utilities.


Below is the Commission’s procedure for reviewing and approving proposed CSP bidding processes that differ from the RFP process previously filed by the EDC.  These are the minimum criteria:

· Develop list of PUC-approved and -registered CSPs created under Docket No. M‑2008‑2074154.

· Require EDCs to issue RFPs only to CSPs approved and registered by the PUC.

· Encourage efforts to acquire bids from “disadvantaged businesses” (i.e., minority-owned, women-owned, persons-with-disability-owned, small companies, companies located in Enterprise Zones, and similar entities) consistent with the Commission’s Policy Statements at 52 Pa. Code §§69.804, 69.807 and 69.808.

· Encourage the use of pay‑for‑performance contracts with CSPs.

· Acquisition of at least three bids, or sufficient justification for proceeding based on less bids for a particular aspect of the program.

· Require submission of selection criteria to PUC for review and approval, to include:

· Designation of and weighting of factors for the selection criteria. 

· Selection of overall best bid/proposal (i.e., no requirement to select the lowest qualified bid) that consider:

· Quality of prior performance, 

· Timeliness of performance, 

· Quality of the proposed work plan or approach,

· Knowledge, background, and experience of the personnel to be utilized, and 

· Other factors as deemed relevant.


If the Commission Staff has not commented upon or disapproved the proposed RFP process within 15 days of it being submitted to the Commission for review, then the EDC is permitted to proceed with the RFP process without modification. 


Below is the Commission’s procedure for reviewing and approving proposed CSP contracts prior to execution.  These are the minimum criteria:

· Review for satisfactory form and content, including:

· Nature and type of services to be provided, 

· Assurance that the CSP’s work product in the EDC’s plan will meet the requirement for reduction in demand and consumption, 

· Legal issues, enforceability, and protection of ratepayer funds for poor performance or non-compliance and similar issues, 

· Adequate provisions and procedures for monitoring CSP and EDC performance quality and rate of progress, and

· Certification that the proposed CSP is not an EDC affiliate.



If the Commission Staff has not commented upon or disapproved the proposed contract within 45 days of it being submitted to the Commission for review, then the EDC is permitted to proceed with the contract without modification. 

Duquesne, ECOVA, EAP, FirstEnergy, OCA, PECO, PennFuture, PPL and SEDA-COG disagree with the Commission’s proposal to require the EDCs to again competitively bid all CSP contracts for Phase II regardless of whether the EDC has an existing contract in a program that the EDC will continue in Phase II.  These commenters suggest that EDCs should be required to hold a competitive bid when programs and services will be implemented that are new to the EDCs’ EE&C plans or when existing CSP-managed programs or services have materially changed.  In support of their position, these commenters state that RFPs are costly and potentially burdensome, noting that existing CSPs have established relationships with the EDCs, customers and trade allies that lessen the required “ramp-up” and their associated costs.

FirstEnergy and PPL suggest that the Commission require the EDCs to demonstrate that retaining a CSP is prudent through certain criteria, such as a demonstration that the CSP met or exceeded the energy savings required by the contract or performance at or below contract budget.  These Commenters note that the Commission’s review and approval of the contracts and the 2% spending cap will provide customers adequate protection from overspending for goods and services.
 

The Industrials, however, agree with the Commission’s original proposal to require EDCs to rebid all CSP contracts, asserting that such a requirement is consistent with Act 129.  The Industrials assert that the competitive procurement of CSP contracts would ensure that the costs of EE measures are least cost for ratepayers.

The Commission agrees with the EDCs and other stakeholders that rebidding all CSP contracts would add unreasonable costs and delays in implementing programs and measures that are included in existing Phase I plans and that will be retained in Phase II plans.  The Commission further agrees with FirstEnergy and PPL that the Commission’s review of the CSP contracts and the 2% spending cap will provide adequate protection of ratepayer dollars.  As such, the Commission will not require EDCs to rebid CSP contracts for services related to existing Phase I programs and measures that will be retained in the EDC’s Phase II EE&C plan.  The Commission will, however, require the EDCs to competitively bid CSP contracts for new programs or measures that were not implemented in Phase I and for any new CSP to perform services for a program or measure that was implemented in Phase I and retained in Phase II.  In addition, the Commission will require the EDCs to submit, for Commission approval, the contracts with CSPs that are being retained, along with justification for retaining the CSP and the costs associated with that contract.

I.

Procedures to Ensure Compliance with Consumption Reduction Requirements


The Act requires the Commission to establish procedures to ensure compliance with the consumption reduction requirements of the Act.  66 Pa. C.S. §2806.1(a)(9).  The consumption reduction requirements are outlined in the Act at Sections 2806.1(c) and (d).  66 Pa. C.S. §§2806.1(c) and (d).  


Regarding the requirements for determining compliance with the Act 129 reduction requirements, each EDC subject to the Act is directed to file with the Commission, by September 15, 2016, (at the EDC’s EE&C plan docket, and serving the parties to that docket) information documenting their consumption reductions for June 1, 2013, through May 31, 2016.  This filing must provide total savings and savings by class of customer.  To be in compliance with the Act, an EDC must demonstrate that during the June 1, 2013 to May 31, 2016 period, its plan produced total energy savings equal to the consumption reduction targets established in Section A of this Implementation Order in a cost-effective manner.


We note that after-the-fact measurement and verification remain critical to ensure that an EDC has properly implemented its EE&C plan; that the projected savings metrics remain accurate; that non-controllable factors such as economic growth or contraction and weather have not skewed results; and that the savings are the result of the EE&C plan.  The Commission will analyze the program as a whole and individual EDC plan effectiveness in meeting or exceeding the Act’s mandatory savings through the initial review process as described in Section B of this Implementation Order.  In addition, the Commission will assess the program and individual plan effectiveness during the annual report review process described above in Section G of this Implementation Order.

Finally, as discussed in Section C above, the Commission intends to issue an RFP to retain the services of a SWE to perform the annual and end-of-phase independent evaluation of the cost‑effectiveness of each EDC plan, as well as to develop the measurement and evaluation protocols, standard data collection formats, and data bases for the evaluation of program benefits and results to be used across all EDC service territories.  The SWE will work with the Commission Staff and interested parties in the development of the evaluation methods, protocols, data collection formats and data bases.  The costs for the SWE contracts with the Commission will be recovered from EDCs consistent with Section 2806.1(h) of the Act.  66 Pa. C.S. §2806.1(h).

J.
Participation of Conservation Service Providers


The Act establishes a requirement for the participation of CSPs in the implementation of all or part of a plan.  66 Pa. C.S. §2806.1(a)(10).  The Act requires the Commission to establish, by March 1, 2009, a registry of approved persons qualified to provide conservation services to all classes of customers, that meet experience and other qualifying criteria established by the Commission.  66 Pa. C.S. §2806.2(a).  The Act further requires the Commission to develop a CSP application and permits the Commission to charge a reasonable registration fee.  66 Pa. C.S. §2806.2(b).  


The Commission initiated a separate stakeholder process to establish the qualification requirements CSPs must meet to be included in a Commission registry of CSPs.  On February 5, 2009, the Commission adopted an order establishing the CSP registry at Docket Number M-2008-2074154.
  In the CSP Registry Order, we established the minimum qualifications of CSPs, a CSP Application, fees and life of qualification.  As indicated in Section B if this Implementation Order, we anticipate revising the CSP registry requirements under Docket No. M-2008-2074154.

K.
EDC Cost Recovery


The Act directs the Commission to establish a cost recovery mechanism that ensures that approved measures are financed by the customer class that receives the direct energy and conservation benefit of the measure.  66 Pa. C.S. §2806.1(a)(11).  In Phase I, all EDC plans were to include cost estimates for implementation of all measures.  66 Pa. C.S. §2806.1(b)(1)(i)(F).  Each plan was also to include a proposed cost‑recovery tariff mechanism, in accordance with Section 1307 (relating to sliding scale or rates; adjustments), to fund all measures and to ensure full and current recovery of prudent and reasonable costs, including administrative costs, as approved by the Commission.  66 Pa. C.S. §2806.1(b)(1)(i)(H).  In addition, each plan was to include an analysis of administrative costs.  66 Pa. C.S. §2806.1(b)(1)(i)(K).  The Act dictates that the total cost of any plan must not exceed two percent of the EDC’s total annual revenue as of December 31, 2006, excluding Low‑Income Usage Reduction Programs established under 52 Pa. Code §58 (relating to residential Low Income Usage  Reduction Programs).  66 Pa. C.S. §2806.1(g).  Finally, all EDCs, including those subject to generation or other rate caps, must recover on a full and current basis from customers, through a reconcilable adjustment clause under Section 1307, all reasonable and prudent costs incurred in the provision or management of its plan.  66 Pa. C.S. §2806.1(k).  


We view the matter of cost recovery as consisting of three main issues as set forth in the relevant provisions of Act 129.  These issues are: 

1)
Determination of allowable costs, 

2)
Allocation of costs, and 

3)
Cost recovery tariff mechanism.


1.  
Determination of Allowable Costs

a.
Phase II Allowable Costs


The Act allows an EDC to recover all prudent and reasonable costs relating to the provision or management of its EE&C plan, but limits such costs to an amount not to exceed two percent of the EDC’s total annual revenue as of December 31, 2006, excluding Low‑Income Usage Reduction Programs established under 52 Pa. Code § 58.  66 Pa. C.S. §2806.1(g).


The Commission notes that no comments were received in response to the Tentative Implementation Order regarding Phase II allowable costs.

The level of costs that an EDC will be permitted to recover in implementing its EE&C program was established in the Phase I proceedings, which we will continue in Phase II.  As such, we direct each EDC to include a calculation of the total amount of EE&C costs it will be permitted to recover (exclusive of expenditures on Low‑Income Usage Reduction Programs established under 52 Pa. Code § 58) based on the two percent limitation as set forth in the Act.  This will represent the maximum level of spending on EE&C measures that will be recoverable under the EDC’s plan.


We also direct each EDC to provide a careful estimate of the costs relating to all EE&C programs and measures as set forth in its plan.  Such costs will include both capital and expense items relating to all program elements, equipment and facilities, as well as an analysis of all related administrative costs.  More specifically, these costs will include, but not be limited to, capital expenditures for any equipment and facilities that may be required to implement the EE&C programs, as well as depreciation, operating and maintenance expenses, a return component based on the EDC’s weighted cost of capital, and taxes.  Administrative costs will include, but not be limited to, costs relating to plan and program development, cost-benefit analysis, measurement and verification, and reporting.  The EDC must also provide ample support to demonstrate that all such costs are reasonable and prudent in light of its plan and the goals of the Act, keeping in mind that the total level of these costs must not exceed the two percent limitation as previously articulated.


As in Phase I, we will allow EDCs to recover both the ongoing costs of its plan, as well as incremental costs incurred to design, create, and obtain Commission approval of the plan.  However, all costs submitted for recovery in an EDC’s plan will be subject to review by the Commission to determine whether the costs are prudent and reasonable, and are directly related to the development and implementation of the plan.  Furthermore, EE&C measures and associated costs that are approved by the Commission will again be subject to after-the-fact scrutiny.  In this regard, we note that the Act provides that:

The Commission shall direct an [EDC] to modify or terminate any part of a plan approved under this section if, after an adequate period for implementation, the Commission determines that an energy efficiency or conservation measure included in the plan will not achieve the required reductions in consumption in a cost-effective manner under [66 Pa. C.S. §§2806.1(c) & (d)].  

66 Pa. C.S. §2806.1(b)(2).  Thus, plan measures and their associated costs that may be tentatively approved, will, in fact, be subject to ongoing review and possible modification or termination if it is determined that such measures are not or have not been cost effective.


With regard to the two percent limitation provision of the Act, we will continue to interpret the “total cost of any plan” as an average annual amount, rather than an aggregate cap for the plan period.  Since the statutory limitation in this subsection is computed based on annual revenues as of December 31, 2006, we believe it is reasonable to require that the resulting allowable cost figure be applied on an annual basis as well.
  In addition, we note that the plans are subject to annual review and annual cost recovery under the Act, 66 Pa. C.S. §§ 2806.1(h) and (k).  Finally, based upon our experience in Phase I and experience in other states, it appears that the goals established in this Implementation Order for consumption reductions are not likely to be achievable if the two percent limit was read as applicable to the entire multi‑year EE&C program. 

It is the Commission’s belief that the General Assembly intended Act 129 to be competitively neutral and not disadvantage EDCs that had active retail electric markets.  The Commission notes that, in ascertaining legislative intent, the Commission is to presume that the General Assembly did not intend a result that was impossible of execution, unreasonable or unconstitutional.  See 1 Pa. C.S. §1922.  The Commission believes that excluding EGS revenues may so limit an EDC’s EE&C plan budget such that it could be impossible for it to meet the consumption reduction targets.  The Commission will continue to interpret “amounts paid to the [EDC] for generation, transmission, distribution and surcharges by retail customer,” set forth as the definition of EDC total annual revenue in 66 Pa. C.S. §2806.1(m), to include all amounts paid to the EDC for generation service, including generation revenues collected by an EDC for an EGS that uses consolidated billing.


Finally, with respect to the recovery of revenues lost due to reduced energy consumption or changes in demand, we note that the Act clearly states that such revenue losses shall not be a recoverable cost under a reconcilable automatic adjustment clause.  66 Pa. C.S. §2806.1(k)(2).  The Act does provide, however, that “[d]ecreased revenue and reduced energy consumption may be reflected in revenue and sales data used to calculate rates in a distribution-base rate proceeding filed by an electric distribution company under [66 Pa. C.S. §1308] (relating to voluntary changes in rates).”  66 Pa. C.S. §2806.1(k)(3).

b.
Application of Excess Phase I Budget

In Section A of this Implementation Order, the Commission directs that savings in excess of an EDC’s three percent consumption reduction target be applied towards that EDC’s Phase II consumption reduction target.  The issue of savings in excess of three percent also raises issues regarding Phase I and Phase II budgets.  Specifically, if an EDC has excess savings that carry into Phase II, the Commission must decide whether or not that EDC should then have a reduced budget for Phase II, as it needs to acquire fewer savings to meet its consumption reduction targets.  Also, the Commission must address whether or not Phase I budget monies can, and should, be used to generate savings in excess of the three percent, to be credited in Phase II.  Lastly, if an EDC has achieved its three percent target with budget leftover, the Commission must decide how that excess budget should be handled (e.g. used in Phase II or paid back to ratepayers).  

In the Tentative Implementation Order, the Commission proposed to allow the EDCs the full Phase II budget, regardless of Phase I spending and consumption reduction attainment.  For the reasons discussed below, the Commission will maintain its position that EDCs will receive their full Phase II budgets, regardless of Phase I spending and consumption reduction goal attainment.  The Commission recognizes that the EDCs are at risk of potential penalties should they fail to meet their consumption reduction targets.  Additionally, the Commission recognizes the importance of a smooth transition from Phase I to Phase II and the importance of the EDCs’ specific programs not “going dark.”  As such, the Commission believes it would be more beneficial to all parties, including ratepayers, for the EDCs to be allowed to spend Phase I budgets to attain savings in excess of compliance targets, which could then be used in Phase II for compliance, without a commensurate reduction in their Phase II budgets.  

Many of the parties do not support reducing the EDCs’ Phase II budgets by the amount of funds expended in Phase I budgets to achieve Phase I energy savings above the three percent consumption reduction target.
  The Industrials suggest that if Phase I funds are used to meet Phase II targets, the Phase II budget should be reduced a corresponding amount.
  PWTF opposes allowing the carry-over of Phase I savings above the three percent target to Phase II.
  Many of the parties support using excess Phase I funds towards Phase II targets to generate additional savings above the three percent Phase I target.
  Sierra Club supports a 50% of excess Phase I savings carry-over to Phase II with no reduction to the EDCs’ Phase II budgets.
  PennFuture suggests that the total Phase I budget be exhausted before the EDCs begin spending any budget monies from their Phase II budgets.
  Other parties state that unused funds from Phase I should be reconciled and returned to the ratepayers.
  

EAP and PPL request clarification on costs associated with Phase I work or payment of program measures which are incurred after May 31, 2013.  EAP notes that Phase I expenses could continue to accrue after May 31, 2013, for some measures installed prior to that date.
  PPL suggests that the May 31, 2013, date apply to the installation date of Phase II energy efficiency measures, not to the date Phase I costs expire.  PPL notes that some Phase I costs will occur after May 31, 2013, for measures installed on or before May 31, 2013, and for CSP fees, program management and close-out, evaluation, measurement and verification and cost of the SWE which will continue past May 31, 2013.

The Commission agrees with those parties who believe Phase II budgets should not be reduced and will allow the EDCs to retain the full Phase II budgets to provide EE&C programs throughout the course of Phase II.  

The Commission directs that the EDCs be allowed to continue Phase I spending through the course of Phase I, ending May 31, 2013, even if they have already attained their three percent reduction targets.  The Commission agrees that program measures installed and commercially operable on or before May 31, 2013, as well as, CSP or administrative fees related to Phase I are considered Phase I expenses.  As such, the Commission will allow EDCs to utilize their Phase I budgets past May 31, 2013, solely to account for those program measures installed and commercially operable on or before May 31, 2013, and to finalize the CSP and administrative fees related to Phase I.  Upon the completion of EDC accounting for Phase I, the Commission directs that its Bureau of Audits to reconcile Phase I funds collected by the EDCs compared to Phase I expenditures and direct the EDCs to refund all over-collections to the appropriate rate classes.  The Commission directs that the EDCs begin Phase II utilizing solely their Phase II budgets.  While savings from one phase may be used in the next phase if all consumption reduction targets are met, the Commission does not believe it to be sound policy to continue spending Phase I budgets in Phase II when those monies should be refunded back to the appropriate rate classes.  To clarify, on June 1, 2013, the EDCs may only use Phase I budgets to finalize any measures installed and commercially operable on or before May 31, 2013, and to finalize any contracts and other Phase I administrative obligations.  The EDCs may not use Phase I funds for Phase II programs.  


2.  Allocation of Costs to Customer Classes

a.
Bidding Energy Efficiency Resources into the PJM Capacity Market


The Commission recognized in the Tentative Implementation Order that savings from qualified energy efficiency projects may be bid into the PJM capacity market and noted that Phase II must address the issue of requiring EDCs to bid qualified energy efficiency resources into the PJM capacity market.  Additionally, if those resources are to be bid into the PJM capacity market, the disposition of revenues from resources that clear the auctions must be addressed.  In the Tentative Implementation Order, the Commission proposed that, when prudent, EDCs bid those energy efficiency resources meeting PJM criteria and requirements into the appropriate PJM capacity market auctions, provided they have the right to bid those resources under PJM rules.  Further, the Commission proposed that revenues from resources that clear the auctions be allocated to the customer class that provided the savings for the energy efficiency resources.


The Commission will not require EDCs to bid qualified energy efficiency resources into the PJM capacity market.  However, an EDC that maintains its right to bid qualified energy resources into PJM, is encouraged, as a matter of prudent management, to bid such resources into the PJM capacity market, if feasible and reasonable to do so.  Revenue received from successful bidding of resources shall be allocated to the customer class that provided the savings for the energy efficiency resources.


PPL and Duquesne do not support requiring EDCs to bid energy efficiency resources into PJM capacity auctions.
  EAP states that it is not confident that EDCs have the ability to bid energy efficiency resources into the appropriate PJM capacity market.
  


EMC provides services to qualify and aggregate smaller energy efficiency projects for bidding into the PJM capacity market and opines that there is no evidence to suggest that there is significant qualified energy efficiency being left on the table.
  Thus, EMC opposes EDCs being able to bid energy efficiency resources into the PJM capacity market and suggests that EDCs not be given ownership rights to energy efficiency resource savings.
  The position of EMC is supported by NES and Tri-State.
  


PECO notes that bidding energy efficiency resources into the PJM capacity market is complex, with risks and rewards that must be balanced.  As such, PECO suggests formation of a working group, prior to a Commission determination on EDCs bidding energy efficiency resources into the PJM capacity market.
  
FirstEnergy requests that the Commission provide guidelines for EDCs to follow when bidding energy efficiency resources into the PJM capacity market.
  CP agrees that the EDCs should bid energy efficiency resources into the PJM capacity market.  CP asks the Commission to convene a working group to investigate mechanisms to maximize the amount of energy efficiency resources eligible for PJM capacity auctions and proposes that EDCs detail their participation in PJM auctions in their annual reports.
  PPL opposes CP’s suggestion and opines that there is no need to convene a working group.
  FirstEnergy also opposes CP’s suggestion that EDC annual reports detail participation in PJM auctions postulating that the information is confidential.
  


KEEA disagrees with the Commission’s proposed disposition regarding revenue received by EDCs from PJM auctions.  KEEA suggests that, instead of returning revenues to ratepayers, the money generated from PJM auctions should be reallocated to energy efficiency programs. 
  The Industrials disagree with KEEA’s suggestion, believing that revenues should be returned to ratepayers.
  


The Industrials recommend that the Commission clarify that large C&I customers should retain the right to bid the savings from their projects into the PJM market and receive the revenues from their projects.
  


The Commission will not require the EDCs to bid energy efficiency into PJM’s capacity markets.  However, an EDC may choose to do so.  The Commission will not convene a working group at this time to discuss the bidding of energy efficiency resources into PJM, but suggests that interested stakeholders raise the possibility of a working group during the EDCs’ stakeholder meetings.  As the bidding of energy efficiency resources into PJM’s capacity markets will not be a requirement imposed upon EDCs, the Commission will not provide specific guidelines to the EDCs on how to do such bidding.  We will, however, reiterate that revenue received from successful bidding of resources shall be allocated to the customer class that provided the savings for the energy efficiency resources.



b.
Other Allocation of Costs Issues


The Act requires that all approved EE&C measures be financed by the customer class that receives the direct energy and conservation benefit of such measures.
  
In order to ensure that all approved EE&C measures are financed by the customer classes that receive the benefit of such measures, it will be necessary to first assign the costs relating to each measure to those classes to whom it benefits.  Therefore, once the EDC has developed an estimate of its total EE&C costs as directed above, we require it to allocate those costs to each of its customer classes that will benefit from the measures to which the costs relate.  Those costs that can be clearly demonstrated to relate exclusively to measures that have been dedicated to a specific customer class should be assigned solely to that class.  Those costs that relate to measures that are applicable to more than one class, or that can be shown to provide system-wide benefits, must be allocated using reasonable and generally acceptable cost of service principles as are commonly utilized in base rate proceedings.
  Administrative costs should also be allocated using reasonable and generally acceptable cost-of-service principles.


With regard to the assignment of EE&C costs to low-income customers, the Act requires EE&C measures to be financed by the same customer class that will receive the direct energy and conservation benefits from them.  66 Pa. C.S. §2806.1(a)(11).  The Act does not provide for the exclusion of low-income customers from EE&C cost recovery, and in any event, it would be difficult to determine a way to exclude such customers from the allocation of EE&C costs within their particular customer class.  Although we have great concern for the difficulties experienced by low‑income customers in paying their energy bills, we do not believe that exempting such customers from contributing toward the recovery of fairly allocated EE&C costs is the appropriate way to address this concern.  We point out that low-income customers will stand to benefit financially from well-designed EE&C measures implemented by the EDCs.  Moreover, such customers can take advantage of the many programs currently available to help low-income and payment-troubled customers pay their energy bills.


SEDA-COG approves of the use of the Phase I cost allocation methodology in Phase II.
  The Industrials state that, for large C&I customers, there may be energy efficiency projects and upgrades that could be pursued but never be funded by the EDC’s overall budget and any per-customer caps.  As such, the Industrials request that the Commission authorize large C&I customers to undertake their own energy efficiency projects as an alternative to EE&C Plan participation.  A large C&I customer who opts-out would not be subject to the Act 129 surcharge.


PECO disagrees with the Industrials’ request and states that it is inconsistent with 66 Pa. C.S. §2806.1(a)(5), which specifically requires that EE&C plans provide energy efficiency measures to all classes of customers and does not provide a process for excluding particular classes from the plans.  Additionally, PECO states that 66 Pa. C.S. §2806.1(k)(1) prescribes that the costs of EE&C plans are recoverable through a non-bypassable surcharge.  PECO states that, if the Commission adopts the Industrials’ recommendation, the EDCs’ consumption reduction targets should be lowered accordingly.


PHFA requests that the Commission clarify and provide guidance to the EDCs on the appropriate approach to recovering costs of energy efficiency measures in multifamily housing.  PHFA states that one significant barrier to the participation of multifamily housing in the EE&C Program is the mix of metering and account classification issues.  PHFA avers that, in many cases, a multifamily property will include a mix of individual (tenant-paid) meters and master (owner-paid) meters.  As such, PHFA recommends that the Commission provide guidance to address how the EDCs can reasonably attribute the program costs across the residential and commercial sectors in a manner that is not administratively burdensome.
  The Industrials disagree with PHFA’s proposal that the costs of multifamily should be attributed across the residential and commercial classes.  The Industrials state that such a recommendation is contrary to Commission precedent and inconsistent with the Commission’s Tentative Implementation Order.


PPL proposes that the Commission allow the EDCs to launch their Phase II EE&C Plans upon approval by the Commission.
  As such, the EDCs would start incurring Phase II costs in Phase I.
  PPL states that allowing Phase II Plans to begin before May 31, 2013, provides EDCs and customers with extra time to take advantage of Phase II programs and provides customers and trade allies with a seamless transition from Phase I to Phase II.
  Additionally, PPL states that the expenditures and savings should be accounted for in Phase II even though the customer’s project occurred in Phase I.
  


PennFuture disagrees with PPL’s proposal and states that, while it understands PPL’s concern regarding programs “going dark,” it believes the Commission is addressing this issue by allowing EDCs to accrue savings beyond the three percent target during Phase I to be used toward Phase II consumption reduction targets.
  The Industrials also disagree with PPL’s proposal and state that it could pose certain transitional difficulties.  If the Commission accepts PPL’s proposal, the Industrials recommend that any Phase I monies be reimbursed to customers upon the start of the EDC implementation of Phase II EE&C Plans.  Additionally, the Industrials propose that the Commission require the EDCs to adopt a transition plan for ceasing any Phase I measures that will not continue during Phase II.


The Commission agrees with PECO that the Industrials’ proposal to have an opt-out mechanism for large C&I customers is contradictory to both 66 Pa. C.S. §2806.1(a)(5) and §2806.1(k)(1).  We believe the Act is clear that the EDCs include a variety of measures in their EE&C plans and that those measures will be provided equitably to all classes of customers.  As such, allowing the opt-out of large C&I customers would create an inequity among rate classes.  Additionally, we agree that 66 Pa. C.S. §2806.1(k)(1) is clear that the Act 129 EE&C surcharge on customer bills is non-bypassable and, as such, does not provide the Commission with the authority to allow customers to opt-out of such a surcharge.  For these reasons and the reasons expressed in Section F of this Order, the Commission rejects the Industrials’ proposal for an opt-out provision for large C&I customers.


The Commission does not believe this is the appropriate forum to address PHFA’s proposal regarding cost recovery for multifamily housing.  The Commission encourages the EDCs to access the savings potential of the multifamily housing stock within Pennsylvania and to coordinate energy efficiency projects where feasible and cost-effective, however it is a voluntary measure.  As such, the Commission does not want to prejudge the merits of PHFA’s cost allocation suggestion and recommends that PHFA raise this issue in the EDCs’ EE&C Plan proceedings.  


The Commission will allow the EDCs to begin implementation of Phase II EE&C Plans with specific caveats.  The Commission recognizes the need for the EDCs to begin planning, marketing, contracting and performing other administrative work to ensure a smooth transition between Phase I and Phase II.  As such, upon Commission approval of an EDC’s EE&C Plan, that EDC may begin performing administrative duties related to its Phase II EE&C Plan.  This includes, but is not limited to, contracting with CSPs, trade allies and vendors; preparing marketing materials associated with Phase II measures; contracting with an independent evaluator; etc.  However, the EDCs may not begin offering incentives and rebates to customers.  In order to claim savings in Phase II for a measure, that measure must be installed and commercially operable no earlier than June 1, 2013.  If a customer has installed and made commercially operable a measure on May 31, 2013, the savings for that measure will apply towards Phase I goals.  As such, an EDC needs to ensure that rebates and incentives paid out to customers apply only to those measures installed and commercially operable after May 31, 2013.


The Commission directs that the recovery of Phase II costs allowed to be incurred during Phase I are to be deferred until Phase II cost recovery rates become effective.  The Phase II costs are to be clearly identified and distinguishable from Phase I costs and are to be accounted for separately from Phase I costs.  There shall be no comingling of Phase I and Phase II costs in the accounting records.  Similarly, there shall be no comingling of Phase I and Phase II funds collected in the accounting records.  The Phase II costs shall be reconciled against the Phase II funds collected during the first year of Phase II.

3.
Cost Recovery Tariff Mechanism


The Act allows all EDCs to recover, on a full and current basis from customers, through a reconcilable adjustment clause under 66 Pa. C.S. §1307, all reasonable and prudent costs incurred in the provision or management of its plan.  The Act also requires that each EDC's plan include a proposed cost‑recovery tariff mechanism, in accordance with 66 Pa. C.S. §1307 (relating to sliding scale of rates; adjustments), to fund all measures and to ensure a full and current recovery of prudent and reasonable costs, including administrative costs, as approved by the Commission.  Under the Phase I cost recovery methodology, costs and revenues are reconciled without any interest collected or charged.  Revenues are being reconciled to actual costs for some EDCs, while other EDCs reconcile to budgeted costs.  

In the Tentative Implementation Order, the Commission proposed, for Phase II, standardizing the cost recovery mechanism and reconciliation process; the inclusion of 6% interest on over- or under-recoveries; uniform filing dates for all the EDCs; and the annual adjustment of Phase II rates to reflect over- or under-recoveries resulting from an annual reconciliation of actual costs and revenues.  We believed that a standardized methodology would be beneficial to the EDCs and the ratepayers because it would enable parties to compare the cost recovery of program expenditures of all the EDCs on an equal basis.  We also believed it would be beneficial to the EDCs and the ratepayers that, with the implementation of Phase II, the annual surcharge should be based on the projected program costs that the EDC anticipates will be incurred over the surcharge application year to attain the energy reduction targets.  

The development of the surcharge using the projected program costs rather than the authorized budget amount would mitigate over- or under-recoveries of costs during the surcharge application period.  Additionally, we believed that actual expenses incurred should be reconciled to actual revenues received.  A reconciliation methodology based upon actual expenditures is pursuant to Section 1307(e) of the Public Utility Code, 66 Pa. C.S. §1307(e) and allows for the provision of interest on over- or under-recoveries.  The inclusion of interest on over- or under-recoveries would compensate the EDCs for the time value of money when the EDCs under-recover, and also would compensate the ratepayers for the time value of money when the EDCs over-recover.  



Additionally, the Tentative Implementation Order proposed a plan for the transition from the cost recovery methodology utilized during Phase I, ending May 31, 2013, to the cost recovery methodology to be utilized during Phase II, beginning on June 1, 2013.  The proposed plan was that each EDC with an EE&C plan program shall reconcile its total actual recoverable EE&C plan expenditures incurred through May 31, 2013, with its actual EE&C plan revenues received through May 31, 2013.
  The net over-recovered or under-recovered amount would then be reflected, without interest, in the EE&C plan Phase II rates to become effective June 1, 2013.  

Duquesne, EAP, OCA and PECO recommend maintaining the same reconciliation process as Phase I without implementing an interest component.
  Duquesne comments that, rather than standardizing the entire cost recovery mechanism for all EDCs, the Commission should continue to allow EDCs the flexibility to design their programs in a manner that fits the EDC and customer needs.
  EAP comments that the levelized cost recovery mechanism used in the current program was supported by statutory advocates and provides a one-time reconciliation at the completion of Phase I.
  

OCA’s view is that the current reconciliation mechanism, without interest, provides for the necessary spending flexibility for EE&C programs, allows for the incorporation of lessons learned from the deployment of the current Phase I program, and assures that EDCs will not collect more than the authorized two percent budget amount during an annual period.
  PECO comments that the reconciliation mechanism under the current program has benefited customers through simplified cost recovery, with a levelized rate over the term of Phase I.
  KEEA and PennFuture support the recommendations of EAP, OCA and PECO for continuing the current cost recovery mechanism in Phase II.


We agree with Duquesne, EAP, OCA, and PECO that the current cost recovery mechanisms allow for the flexibility the EDCs need to design their EE&C programs in a manner that fits both the needs of the customer and the EDC.  We agree with EAP that the current cost recovery mechanisms were supported by statutory advocates.  As such, we believe it is in the best interest of the EDCs and their customers if the EDCs develop their own cost recovery mechanism that will work best for them.


PECO strongly encourages the Commission to retain the current Phase I reconciliation process.  PECO states that under their currently approved Phase I tariff, PECO will refund or collect any over or under balance during the seven months of June 1, 2013 through December 31, 2013.   PECO respectfully requests that the Commission provide EDCs with the flexibility as to the timing of any over or under collections that are returned to customers.
  Duquesne recommends extending the reconciliation filing date to July or August to ensure actual expenses and actual revenues collected for the full 12 month period ending May 31 are included in the surcharge. 


Therefore, the Commission directs each subject EDC to develop a Phase II reconcilable adjustment clause tariff mechanism in accordance with 66 Pa. C.S. §1307 and include this mechanism in its Phase II EE&C Plan.  The Phase II cost recovery mechanism is to be a separate cost recovery mechanism from that used for Phase I.  Such a mechanism shall be designed to recover, on a full and current basis, without interest, from each customer class, all prudent and reasonable EE&C costs that have been assigned to each class.  When the EE&C plans to be offered by EDCs will benefit both shopping and non-shopping customers, the cost recovery mechanism shall be non-bypassable, and structured such that it will not affect the EDC’s price-to-compare.  


The mechanism shall be set forth in the EDC’s tariff, accompanied by a full and clear explanation as to its operation and applicability to each customer class.  The tariff mechanism will be subject to an annual review and reconciliation in accordance with 66 Pa. C.S. §1307(e).  The annual review and reconciliation for each EDC’s cost recovery mechanism will occur pursuant to a public hearing and will include an evaluation of the reasonableness of all program costs and their allocation to the applicable customer classes.  Such an annual review and reconciliation will be scheduled to coincide with our review of the annual report on the EDC’s plan submitted in accordance with 66 Pa. C.S. §2806.1(i), and all calculations and supporting cost documentation shall be provided at the time that report is filed.


The Commission directs that the Phase II costs are to be clearly identified and distinguishable from Phase I costs and are to be accounted for separately from Phase I costs.  There shall be no comingling of Phase I and Phase II costs in the accounting records.  Similarly, there shall be no comingling of Phase I and Phase II funds collected in the accounting records.  Phase II funds collected shall be accounted for separately from Phase I funds collected.  The Phase II costs shall be reconciled against the Phase II funds collected.

The Commission agrees with PECO in the fact that some EDCs already have in place a final reconciliation procedure for the Phase I costs and revenues in their Phase I tariffs.  As such, the Commission is directing the EDCs with such procedures established in their Phase I tariffs to follow those procedures for the Phase I final reconciliation of costs and revenues.  For those EDCs without an established procedure for the final reconciliation of Phase I costs and revenues, the final reconciliation will be addressed in a separate proceeding. 

CONCLUSION

With this Implementation Order, the Commission establishes the second phase of the energy efficiency and conservation program that requires electric distribution companies with at least 100,000 customers to adopt and implement cost‑effective plans to reduce energy consumption and peak demand within this Commonwealth.  This Implementation Order sets the required consumption reductions for each electric distribution company, as well as guidelines for implementing the second phase of the energy efficiency and conservation program.  

THEREFORE,

IT IS ORDERED:

1.
That the Commission establishes the Phase II energy efficiency and conservation program as outlined in this Implementation Order.

2.
That the Commission tentatively adopts the electric distribution company specific consumption reduction targets set forth in Table 1 in Section A.2.c.1. of this Implementation Order.  These consumption reduction targets will become final for any covered electric distribution company that does not petition the Commission for an evidentiary hearing by August 20, 2012.

3.
That if an electric distribution company files a petition for an evidentiary hearing the matter will be referred to the Office of Administrative Law Judge for hearings with the record being certified to the Commission by November 2, 2012.  Any party seeking to intervene in any such proceeding must file a Petition for Intervention with 10 days of an electric distribution company’s filing a petition for an evidentiary hearing. 
4.
That electric distribution companies with at least 100,000 customers adhere to the schedule for submission and filing requirements for energy efficiency and conservation plans identified in this Implementation Order.

5.
That the Commission staff shall have delegated authority to review and approve electric distribution company proposed conservation service provider bidding processes, as set forth in Section H of this Implementation Order.  Such staff determination shall be the final determination of the Commission unless appealed to the full Commission within 20 days, per 52 Pa. Code §5.44.

6.
That the Commission staff shall have delegated authority to review and approve contracts between electric distribution companies and conservation service providers, as set forth in Section H of this Implementation Order.  Such staff determinations shall be the final determination of the Commission unless appealed to the full Commission within 20 days, per 52 Pa. Code §5.44.

7.
That the Commission staff shall have delegated authority to review and approve minor energy efficiency and conservation plan changes in accordance with the procedures set forth in Section  G of this Implementation Order and this Commission’s June 10, 2011 Final Order a Docket Number M-2008-2069887.

8.
That the Commission’s Bureau of Consumer Services and Bureau of Technical Utility Services initiate a working group to investigate best practices from other states and identify working models for on-bill financing and on-bill repayment that address the concerns of all interested stakeholders.  

9.
That the staff of the Commission’s Bureau of Technical Utility Services coordinate with the electric distribution companies to add a line item to their quarterly and annual reports that notes energy savings over-compliance from Phase I.

10.
That any directive, requirement, disposition or the like contained in the body of this Opinion and Order that is not the subject of an individual Ordering Paragraph, shall have the full force and effect as if fully contained in this part.

11.
That a copy of this Implementation Order shall be served upon the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement and the jurisdictional electric distribution companies subject to the Energy Efficiency and Conservation Program requirements.

12.
That the Secretary shall deposit a notice of this Implementation Order with the Legislative Reference Bureau for publication in the Pennsylvania Bulletin.

13.
That this Implementation Order be published on the Commission’s public website.

14.
That the contact person for technical issues related to this Implementation Order is Megan Good, Bureau of Technical Utility Services, 717-425-7583 or megagood@pa.gov.  The contact person for legal and process issues related to this Implementation Order is Kriss Brown, Law Bureau, 717-787-4518 or kribrown@pa.gov.
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BY THE COMMISSION


Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  August 2, 2012

ORDER ENTERED:   August 3, 2012
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� CLS Comments at 1; PennFuture Comments at 10; OCA Comments at 15 and 16; CAUSE-PA Comments at 13; KEEA Comments at 11; and ACTION-Housing Comments at 5.


� PennFuture Comments at 10; OCA Comments at 15 and 16; and CAUSE-PA Comments at 13.


� KEEA Comments at 11.


� PPL Comments at 19; EAP Comments at 9; FirstEnergy Comments at 14; Duquesne Comments at 8; and PECO Comments at 14.


� PPL Comments at 19; and EAP Comments at 9.


� FirstEnergy Comments at 14; and PECO Reply Comments at 6.


� PPL Reply Comments at 31.


� PWTF Comments at 1 (dated April 17, 2012); ECA Comments at 1; Duquesne Comments at 8; EAP Comments at 9-11; PPL Comments at 20; and ACTION-Housing Reply Comments at 5.


� CLS Comments at 1.


� KEEA Comments at 10.


� FirstEnergy Comments at 15.


� Id.


� PennFuture Comments at 10; and PECO Reply Comments at 6.


� OCA Comments at 16.


� CAUSE-PA Comments at 10-14.


� OCA Comments at 16; SEDA-COG Comments at 11; PECO Reply Comment at 6.


� PennFuture Comments at 10; OCA Comments at 16; CAUSE-PA Comments at 14; SEDA-COG Comments at 11; and PECO Reply Comment at 6.


� PWTF Comments at 5.


� Sierra Club Comments at 9; and Sierra Club Reply Comments at 5.


� PPL Comments at 21.


� PPL Reply Comments at 21.


� PennFuture Comments at 10.


� Id.at 11.


� KEEA Comments at 7.


� Industrials Comments at 7.


� See Energy Efficiency and Conservation Program, Implementation Order at Docket No. M-2008-2069887 (entered January 16, 2009) (Initial Implementation Order) at 10.  


� http://www.puc.state.pa.us/electric/Act129/EEC_Program.aspx.


� Duquesne Comments at 9; EAP Comments at 13; PPL Comments at 23; and SEDA-COG Comments at 12.


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change at any time at the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.


� FirstEnergy Comments at 16.


� PPL Comments at 23.


� Industrials Comments at 5.


� OCA Comments at 3-5.


� DR Reply Comments at 4.


� FirstEnergy Reply Comments at 6 and 7.


� PPL Reply Comments at 23.


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change at any time at the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.  Additionally, the timing of the release of a Secretarial Letter is at the discretion of the Commission and subject to change.


� SEDA-COG Comments at 12.


� FirstEnergy Comments at 16, PECO Comments at 15and 16; and PPL Comments at 24.


� PECO Comments at 15 and 16.


� EAP Comments at 15.


� Industrials Comments at 5.


� EAP Comments at 4.


� PPL Comments at 24 and 25.


� Duquesne Comments at 9.


� See Implementation of the Alternative Energy Portfolio Standards Act of 2004: Standards for the Participation of Demand Side Management Resources – Technical Reference Manual Update, TRM Annual Update Order, Page 17, (2009 TRM Update Order) at Docket No. M-00051865, entered June 1, 2009.


� See Implementation of the Alternative Energy Portfolio Standards Act of 2004: Standards for the Participation of Demand Side Management Resources – Technical Reference Manual 2011 Update, TRM Annual Update Order, Pages 47-50, (2011 TRM Update Order) at Docket No. M-00051865, entered February 28, 2011.


� See Implementation of the Alternative Energy Portfolio Standards Act of 2004: Standards for the Participation of Demand Side Management Resources – Technical Reference Manual 2012 Update, TRM Annual Update Order, Pages 70-73, (2012 TRM Update Order) at Docket No. M-00051865, entered December 16, 2011.


� PHFA Comments at 7; and SEDA-COG Comments at 12.


� ACTION-Housing Reply Comments at 7.


� PECO Comments at 16.


� PPL Comments at 9.


� Id. at 10.


� Id. at 26.


� PPL Comments at 27.


� Duquesne Comments at 9 and 10.


� EAP Comments at 16.


� KEEA Reply Comments at 4.


� PHFA Comments at 7; SEDA-COG Comments at 12; ACTION-Housing Reply Comments at 7.


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change at any time at the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.


� The TWG is chaired by the SWE and is comprised of representatives from the EDCs, Commission staff and other interested parties for the purpose of encouraging discussion of the technical issues related to the evaluation, measurement and verification of savings programs to be implemented pursuant to Act 129. 


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change at any time at the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.


� PPL Comments at 26.


� PECO Comments at 15 and 16.


� See Energy Efficiency and Conservation, Secretarial Letter, at Docket No. M-2008-2069887, served May 24, 2011 (May 25, 2011 Secretarial Letter). 


� � HYPERLINK "http://www.puc.state.pa.us/electric/Act129/Act129_EDC_Reporting.aspx" �http://www.puc.state.pa.us/electric/Act129/Act129_EDC_Reporting.aspx�.


� Duquesne Comments at 10; EAP Comments at 16; and PPL Comments at 28.


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change at any time at the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.


� Duquesne Comments at 10; EAP Comments at 17; and KEEA Comments at 11.


� KEEA Comments at 11.


� PPL Comments at 29.


� The timing of Commission approval of a Public Meeting agenda item is tentative and may change at any time at the Commission’s discretion, unless a statutorily-mandated timeline is associated with that agenda item.


�  National Action Plan for Energy Efficiency (2008).  Understanding Cost-Effectiveness of Energy Efficiency Programs:  Best Practices, Technical Methods, and Emerging Issues for Policy-Makers.  Energy and Environmental Economics, Inc. and Regulatory Assistance Project.  � HYPERLINK "http://www.epa.gov/eeactionplan" �www.epa.gov/eeactionplan�.


� The concept of free riders is that a number of customers may take advantage of rebates or cost savings available through conservation programs even though they would have installed the efficient equipment on their own.  Take-back effect occurs if customers use the reduction in bills/energy to increase their energy use to be more comfortable or for convenience.  Spillover is the opposite of the free-rider effect, where customers adopt efficiency measures because they are influenced by program-related information and marketing efforts, although they do not actually participate in the program.  NTG adjustments for free riders and take-back effects result in the subtraction of claimed energy savings whereas spillover effects NTG adjustments result in an addition of claimed energy savings.


� Duquesne Comments at 10; EAP Comments at 7; and PPL Comments at 29.


� SEF Comments at 8-12.


� Id. at 10 and 11.


� Id. at 12.


� ACTION-Housing Reply Comments at 6


� PPL Comments at 30.


�  The program must include “standards to ensure that each plan includes a variety of energy, efficiency and conservation measures and will provide the measures equitably to all classes of customers.”


� Industrials Comments at 8-10.


� PECO Comments at 13 (citing 66 Pa. C.S. §§2806.1(a)(5) and (k)(1)).


� EAP Comments at 17.


� PPL Comments at 31.


� SEDA-COG comments at 13.


� http://www.puc.state.pa.us/electric/Act129/EEC_Program.aspx.


� See Energy Efficiency and Conservation Program, Final Order at Docket No. M-2008-2069887 (entered on June 10, 2011) (Minor Plan Change Order).


� Duquesne Comments at 11; EAP Comments at 18; and PECO Comments at 17 and 18.


� PECO Comments at 17 and 18.


� FirstEnergy Comments at 17 and 18.


� PPL Comments at 33.


� SEDA-COG Comments at 13.


� See 66 Pa. C.S. §§2806.1(a)(3) and (4).


� See Minor Plan Change Order at 19.


� As delineated in Section A above, an EDC must provide detailed justifications for why it did or did not use a CSP to perform EE&C plan functions.


� Duquesne Comments at 11, ECOVA Comments at 2, EAP Comments at 19 and 20, FirstEnergy Comments at 18-20, OCA Comments at 20 and 21, PECO Comments at 18 and 19, PennFuture Comments at 12 and 13, PPL Comments at 33-36, PPL Reply Comments at 25-28, and SEDA-COG Comments at 13 and 14.


� FirstEnergy Comments at 19 and 20, and PPL Comments at 36.


� Industrials Reply Comments at 7 and 8.


�  The failure to meet these reduction mandates will subject the EDC to a civil penalty of between one million and twenty million dollars that cannot be recovered in rates (66 Pa. C.S. §2806.1(f)((2)(i)), and the Commission will engage a CSP, at the EDC’s expense, to achieve the mandated reductions (66 Pa. C.S. §2806.1(f)((2)(ii)).   


� See Implementation of Act 129 of 2008 Phase 2 – Registry of Conservation Service Providers, Final Order at Docket No. M-2008-2074154 (entered February 5, 2009) (CSP Registry Order).


� See 66 Pa. C.S §2806.1(g).


� Phila. Comments at 4; Duquesne Comments at 12; EAP Comments at 21; PennFuture Comments at 11; OCA Comments at 18; and PPL Comments at 21.


� Industrials Comments at 7.


� PWTF Comments at 2.


� Phila. Comments at 4; Duquesne Comments at 8; EAP Comments at 11; FirstEnergy Comments at 16; FirstEnergy Reply Comments at 18; Industrials Comments at 7; OCA Comments at 18; PECO Comments at 15; PennFuture Comments at 10; PennFuture Reply Comments at 5; SEDA-COG Comments at 12; Duquesne Comments at 8; PPL Comments at 21; and PPL Reply Comments at 20.


� Sierra Club Comments at 9; and Reply Comments at 5.


� PennFuture Comments at 11; and OCA Comments at 18.


� Industrials Comments at 8; Industrials Reply Comments at 6 and 9; and PWTF Comments at 2.


� EAP Comments at 22.


� PPL Comments at 39.


� PPL Comments at 41; PPL Reply Comments at 37; and Duquesne Comments at 12.


� EAP Comments at 22.


� EMC Comments at 2.


� EMC Comments at 1; and EMC Reply Comments at 1 and 3.


� NES Comments at 1; and Tri-State Comments at 1.


� PECO Reply Comments at 13.


� FirstEnergy Comments at 20.


� CP Comments at 1 and 2.


� PPL Reply Comments at 37.


� FirstEnergy Reply Comments at 18.


� KEEA Comments at 6 and 7; and KEEA Reply Comments at 5.


� Industrials Comments at 6.


� Industrials Reply Comments at 6.


� See 66 Pa. C.S. §2806.1(a)(11).


� As the General Assembly declared in its Act 129 policy statement “[i]t is in the public interest to adopt energy efficiency and conservation measures and to implement energy procurement requirements designed to ensure that electricity obtained reduces the possibility of electric price instability, promotes economic growth and ensures affordable and available electric service to all residents.”


� SEDA-COG Comments at 14.


� Industrials Comments at 8-10.


� PECO Reply Comments at 11 and 12.


� PHFA Comments at 7 and 8.


� Industrials Reply Comments at 7.


� PPL Comments at 23.


� PPL Reply Comments at 21.


� PPL Comments at 23.


� Id. at 24.


� PennFuture Reply Comments at 6.


� Industrials Reply Comments at 9.


� Due to the timing of the filing, the reconciliation statement will contain 11 months of actuals and one month of estimates.


� Duquesne Comments at 13; EAP Comments at 22-23; OCA Comments at 19; and PECO Comments at 19 and 20.


� Duquesne Comments at 13.


� EAP Comments at 22 and 23.


� OCA Comments at 19.


� PECO Comments at 19 and 20.


� KEEA Reply Comments at 5; and PennFuture Reply Comments at 6.


� PECO Reply Comments at 11-12


� Duquesne Comments at 14
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