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RECONSIDERATION ORDER
BY THE COMMISSION:

At the August 2, 2012 Public Meeting, the Pennsylvania Public Utility Commission (Commission) adopted the Energy Efficiency and Conservation Program Implementation Order for Phase II of the program at the above-referenced docket number (Phase II Implementation Order).
  With that Implementation Order, the Commission adopted additional incremental reductions in consumption, and established the standards each plan must meet and provided guidance on the procedures to be followed for submittal, review and approval of all aspects of energy efficiency and conservation (EE&C) plans for Phase II of the program.
The Commission has been charged by the Pennsylvania General Assembly with establishing an EE&C Program that requires each electric distribution company (EDC) with at least 100,000 customers to adopt a plan to reduce energy demand and consumption within its service territory.  66 Pa. C.S. §2806.1.  On January 15, 2009, the Commission adopted an Implementation Order at Docket No. M-2008-2069887 establishing the standards each plan must meet and providing guidance on the procedures to be followed for submittal, review and approval of all aspects of EDC EE&C plans.

The Commission is also charged with the responsibility to evaluate the costs and benefits of the EE&C Program by November 30, 2013, and every five years thereafter.  66 Pa. C.S. §2806.1(c)(3).  The Commission must adopt additional incremental reductions in consumption if the benefits of the EE&C Program exceed its costs.  Id.  

On March 1, 2012, the Commission issued a Secretarial Letter seeking comments on a number of important topics that are instrumental in designing and implementing any future phase of the EE&C Program.
  In addition, the Commission held a stakeholder meeting on March 16, 2012, to provide interested parties an opportunity to identify additional issues and concerns regarding the design of any future EE&C Program and to address any questions regarding the topics and issues presented in the March 1, 2012 Secretarial Letter.
On May 8, 2012, the Commission released to the public the Statewide Evaluator’s (SWE’s) 2012 Pennsylvania Statewide Residential End-Use and Saturation Study and the 2012 Pennsylvania Statewide Commercial & Industrial End Use & Saturation Study (collectively baseline studies).  These baseline studies are the first step in the energy efficiency potential assessment process and establish the characteristics for the residential, commercial and industrial sectors. These studies determine the baseline energy equipment saturations as well as electric equipment efficiency levels in each of the EDCs’ service territories.
On May 10, 2012, the Commission issued a Tentative Implementation Order seeking comments on proposed required consumption reductions for each EDC, as well as guidelines for implementing Phase II of the EE&C program.
  In addition, the Commission released the SWE’s Market Potential Study.  Comments were due June 25, 2012, with reply comments due July 6, 2012.  The Market Potential Study results provide detailed information on energy efficiency measures that are the most cost effective and have the greatest potential kWh and kW savings in the EDCs’ service territories.  The purpose of this energy efficiency potential study is to determine the remaining opportunities for cost effective electricity savings in the service territories of the seven EDCs subject to the energy efficiency requirements of Act 129.
On June 5, 2012, the Commission held an Act 129 stakeholder meeting.  The purpose of the meeting was to provide stakeholders with an opportunity for a question and answer session with the SWE related to the baseline and Market Potential studies.  

On June 28, 2012, the Energy Association of Pennsylvania filed a request for extension of time to file reply comments.  The Commission extended the reply comment deadline to July 9, 2012.

On August 2, 2012, the Commission adopted the Phase II Implementation Order.

On August 20, 2012, the Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (collectively, FirstEnergy) filed a Petition for Reconsideration and Clarification of the Phase II Implementation Order.

On August 20, 2012, PPL Electric Utilities Corporation (PPL) filed a Petition for Reconsideration of the Phase II Implementation Order.

On August 30, 2012, the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA) filed a Response to PPL’s Petition for Reconsideration.  Also, on August 30, 2012, the Office of Consumer Advocate (OCA) filed an Answer to the Petition of PPL for Reconsideration of the Phase II Implementation Order.  
On August 30, 2012, OCA filed an Answer to the Petition of FirstEnergy for Reconsideration and Clarification of the Phase II Implementation Order.

On August 30, 2012, the Commission adopted an Opinion and Order granting the Petitions for Reconsideration filed by FirstEnergy and PPL pending further review of and consideration on, the merits.

On September 4, 2012, PECO Energy Company (PECO) filed a Motion for Leave to File a Petition for Reconsideration and a Petition for Reconsideration of the Phase II implementation Order.  On September 13, 2012, the Commission adopted an order granting PECO’s Motion for Leave to File a Petition for Reconsideration.

On September 19, 2012, the Clean Air Council and the Sierra Club (CAC/Sierra) filed an Answer to the Petition of PECO for Reconsideration of the Phase II Implementation Order. 

DISCUSSION
A.
Legal Standard


The Commission’s standards for granting reconsideration following the entry of a final order are set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553, 559, December 17, 1985, as follows:  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.

In this regard, we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

Parties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them...what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considerations which appear to have been overlooked by the Commission.

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.

The Commission finds that the Petitions for Reconsideration of FirstEnergy, PPL and PECO, satisfy the Duick standards.  In the Commission’s judgment the petitions raise several new issues that warrant our further review and disposition.
B.
FirstEnergy’s Petition
In its Petition for Reconsideration and Clarification, FirstEnergy raises two issues, a question of law regarding the potential imposition of penalties under Chapter 33 of the Public Utility Code (Code), 66 Pa. C.S. §3301(a), and a procedural matter regarding the timing of the evidentiary hearing related to an EDC’s challenge to its Phase II consumption reduction compliance targets.  FirstEnergy requests that the Commission remove the reference to Chapter 33 penalties for an EDC’s failure to meet customer segment carve-outs.  In addition, FirstEnergy requests that the Commission reconsider its hearing process and to combine in a single evidentiary hearing the issue related to the establishment of the required consumption reduction compliance targets with the EDC EE&C Plan review process.  For the reasons expressed below and based on the facts and arguments presented in its Petitions, we will reject FirstEnergy’s requests.
1.
Potential Penalties for a Failure to Meet Customer Segment Carve-outs

In the Phase II Implementation Order, this Commission specifically stated that if an EDC fails to obtain ten percent of their Phase II consumption reduction requirements from government/educational/nonprofit institutions or four-and-a-half percent (4.5%) from the low-income sector, the EDC is subject to the penalties contained in Chapter 33 of the Code at 66 Pa. C.S. §3301(a).
  The Commission noted, in support of its authority to impose such penalties, that the language in Section 3301(a) of the Code is clear that that a public utility which fails, omits, neglects or refuses to obey, observe, and comply with an order made by the Commission is subject to the penalties prescribed.

FirstEnergy asserts that the Phase II Implementation Order does not create binding norms that have the force of law and as such, cannot establish binding penalties on EDCs pursuant to 66 Pa. C.S. §3301(a).  FirstEnergy also asserts that nowhere in Act 129 did the Pennsylvania legislature establish penalties for an EDC’s failure to achieve specific customer segment carve-out requirements.  FirstEnergy notes that the Commission correctly concluded that the carve-outs are prescribed under subsection (b) of Act 129, 66 Pa. C.S. §2806.1(b), which is separate and apart from subsections (c) and (d), 66 Pa. C.S. §2806.1(c) and (d), for which the legislature established penalties.  FirstEnergy asserts that the Commission’s action is in error because the Commission failed to follow the procedures required either to develop regulations or to adjudicate the issue, thus violating the EDCs’ due process rights and by creating penalties sua sponte when no such penalties were established in Act 129 and no enabling statue was created under which the Commission was so authorized to act.

In its Answer to FirstEnergy’s Petition, OCA asserts that the Phase II Implementation Order is not merely a policy statement without the force of law.  OCA points out that Act 129 clearly mandates that the Commission conduct a cost-benefit analysis of measures that will reduce energy consumption, if the Commission finds that the benefits exceed the costs, the Commission shall adopt incremental consumption reduction goals (citing 66 Pa. C.S. §2806.1(c)(3)).  OCA asserts that the Commission’s actions are statutorily mandated and, therefore, do have the full force and effect of law.  For these reasons, OCA asserts that FirstEnergy’s arguments for reconsideration on this issue are without merit.

First, we find that this issue is not ripe for consideration because the Commission has not actually imposed Chapter 33 penalties for an EDC’s failure to meet the customer segment carve-outs.  If an EDC fails to meet an overall EE&C standard or carve out standard, the EDC will be entitled to notice and hearing before a final decision is made as to whether a penalty is to be imposed.  In addition, we note that there was an outstanding questions as to whether an EDC would be subject to penalties under 66 Pa. C.S. §2806.1(f)(2) for the customer segment carve-outs at issue.  Through the Phase II Implementation Order process, the Commission sought to provide notice and to clarify its position on this issue, while at the same time maintaining its authority under the Code.
Second, FirstEnergy’s assertions that the Commission has failed to follow the procedural requirements either to develop regulations or to properly adjudicate the issue and creating penalties sua sponte is without merit.   The Commission is authorized and, indeed, obligated by statute to “adopt additional required incremental reductions in consumption” if warranted by a cost/benefit analysis.  66 Pa. C.S. §2806.1(c)(3).  Nowhere does the legislation suggest that these further reductions in consumption are immune from the enforcement and penalty provisions of Act 129.  Moreover, as noted above, the Commission has established an appropriate adjudicatory procedure for establishing the Phase II consumption reduction requirements that provides adequate due process to all parties involved, including the EDCs.  As such, the Commission did not sua sponte create a penalty, we simply noted our authority under the Code, which Act 129 has been consolidated with, to impose the penalties previously proscribed by the Pennsylvania Legislature in 66 Pa. C.S. §3301(a).
2.
Timing of Evidentiary Hearings

In the Phase II Implementation Order, this Commission tentatively adopted the EDC specific consumption reduction targets set forth in Table 1 of that Order, subject to challenge by an EDC.  We stated that the consumption reduction targets would become final for any EDC that did not petition the Commission for an evidentiary hearing by August 20, 2012.
  
FirstEnergy requests that the Commission change the date of the evidentiary hearing on the consumption reduction requirements to coincide with the evidentiary hearing to assess the sufficiency of the EDC’s EE&C Plan for Phase II.  In support of this request, FirstEnergy asserts that it is premature and virtually impossible for an EDC to determine if it can achieve the targets within 17 days of being advised of those targets.  FirstEnergy states that it is left with no choice but to file a petition for evidentiary hearing in order to preserve its rights while it develops its plan, not necessarily because they do not believe they can achieve the established targets.  FirstEnergy states that they have to do more thorough assessment of market potential, program trends, market demands and new program potential before they can be certain.
  
FirstEnergy asserts that the additional evidentiary hearing simply adds a burden, for not only EDC personnel, but also intervening parties and Commission staff.  FirstEnergy asserts that this added evidentiary hearing is redundant with what will be required during the hearings on the EDC’s EE&C plans.  FirstEnergy asserts further that by allowing the targets to be challenged, if need be, during the evidentiary hearing on the EE&C Plans, the Commission will have a more complete record of the plans potential.  Finally, FirstEnergy asserts that the established process does not sufficiently preserve the EDCs’ due process rights, claiming that the Commission has placed the burden of demonstrating the unreasonableness of the targets on the EDC, but not providing the EDC with sufficient time to determine whether the targets are unreasonable or to develop evidence to support its position.

OCA opposes FirstEnergy’s request that the Commission consolidate any hearings on the consumption reduction requirements with the hearings to determine the sufficiency of the EDCs’ EE&C plans.  OCA asserts that these two hearings cannot be collapsed into one as the EDCs must know in advance what the consumption reduction targets actually are in order to appropriately design their plans.  OCA asserts that such a consolidation would result in an illogical scenario where the EDC would design a plan to meet unknown targets.

The Commission agrees with OCA that consolidating a hearing on the consumption reduction requirements and a hearing on the sufficiency of the EDC’s EE&C plan to meet those requirements would be illogical.  As OCA points out, the Commission is statutorily mandated to review the costs and benefits of the program by November 30, 2013, and must adopt additional required incremental reductions in consumption, if the benefits of the program exceed the costs.
  While the Commission has until November 30, 2013, to establish the required reductions, we note that for the following reasons, we cannot delay our determination, as requested by FirstEnergy.  

First, as OCA points out, an EDC must know its consumption reduction requirement prior to designing and submitting its plan to meet that requirement.  Act 129 specifically requires the EDCs to file a new plan with the Commission every five years or as otherwise required by the Commission.
  Act 129 further states that the EDC plan “shall set forth the manner in which the company will meet the required reductions in consumption under subsections (c) and (d).”
  An EDC cannot meet this requirement if it does not know what the required reductions are.  Furthermore, Act 129 requires the Commission to analyze “how the program and individual plans will enable each [EDC] to achieve or exceed the requirements for reduction in consumption under subsections (c) and (d),”
 which the Commission cannot do if the required reductions are not known when the plans are filed.
Second, as the compliance period for Phase II begins on June 1, 2013, the consumption reduction requirements must be established early enough to allow for EDC EE&C plan development, filing and review so that the EDCs have time to begin implementation of their plans by June 1, 2013.  We note that following the ruling on the evidentiary hearings in November of 2012, there will be about six months during which the plans must be designed, filed, litigated and implemented, with up to 120 of those days dedicated to litigation of and Commission ruling on the plans.  
Third, we note that FirstEnergy and the other EDCs have had more than 17 days to review the required reductions and the supporting data.  In fact, on March 1, 2012, the Commission issued a Secretarial Letter and on March 16, 2012, held a stakeholder meeting seeking comments on a number of important topics that were instrumental in designing and implementing any future phase of the EE&C Program.  FirstEnergy and the other EDCs provided comments to that letter and had an opportunity to participate in the stakeholder meeting.
  On May 8, 2012, the Commission released the baseline studies to the public and published them on the Commission’s website.
  On May 10, 2012, the Commission issued a Tentative Implementation Order seeking comments on proposed required consumption reductions for each EDC.
  In addition, the Commission released the SWE’s Market Potential Study to the public along with the Tentative Implementation Order.
  Comments on the Tentative Implementation Order and studies were due by June 25, 2012, with reply comments ultimately being due on July 9, 2012.
  FirstEnergy and all other covered EDCs filed comments.  Duquesne Light Company was the only EDC not to file reply comments.

Lastly, we note that the EDCs have been implementing EE&C plans since June 2009.  As part of that implementation they have obtained knowledge and information about the potential for electric energy savings in their service territory.  In addition, they have obtained expertise in implementing plans and deploying energy savings measures, within the Act 129 imposed budgetary constraints and under the economic conditions in their service territories.  Furthermore, all of the EDCs have been collecting data related to the costs and effectiveness of their EE&C plans since their inception.  As such, we believe the EDCs have the resources and adequate notice and time to analyze the reasonableness of the targets and to develop evidence in support of its position.
For these reasons, we believe the process established in the Phase II Implementation Order is reasonable and provides the requisite due process to all parties, including the EDCs.  As such, for the reasons expressed in this Order and based on the facts and arguments presented in its Petitions, we reject FirstEnergy’s request that we conduct the evidentiary hearings on the consumption reduction requirements in conjunction with the evidentiary hearings to assess the sufficiency of the EDCs’ EE&C Plan for Phase II.

C.
PPL’s Petition
In its Petition for Reconsideration, PPL also raises two interrelated issues.  Specifically, PPL requests that the Commission revise its order to affirmatively state that the approval of the SWE’s 25% adjustment factor and an EDCs acceptance of the Phase II consumption reduction targets does not:  (1) preclude EDCs from challenging future modifications to the TRM; or (2) prohibit EDCs from petitioning the Commission to modify its Phase II consumption reduction target based upon future changes to the TRM or other market changes that are not presently known.  
1.
TRM Updates

In its Petition, PPL states that it believes the 2.1% Phase II consumption reduction target is reasonably achievable; however, for it to be achievable the Commission must affirm that an EDC retains the right to challenge subsequent modifications to the TRM and request modifications to its Phase II targets, based upon these modifications.  PPL states further that it neither accepts the facts nor agrees to be bound by the 2.1% consumption reduction target, if the facts include future changes to the TRM that are not known or knowable at this time.

PPL states that its concern stems from the Commission statement in the Phase II Implementation Order “that the 25% adjustment factor provides for, ‘future TRM adjustments on savings adjustments in future years without revising program goals.’”  PPL states that it is concerned that this statement could be read to prohibit it from challenging future modifications to the TRM or from petitioning the Commission to modify its Phase II target based on future changes to the TRM.

In its Answer, OCA states that it does not interpret the Commission’s Order as prohibiting any challenges made to changes in the TRM.  OCA, however, would like clarification as to whether all EDCs and other parties retain the ability to challenge any future proposed changes to the TRM.   OCA agrees with PPL, that EDCs and other parties must have the ability to challenge TRM changes that are not known or knowable at this time.
  CAUSE-PA agrees that it is reasonable for the EDCs to have the ability to challenge future TRM changes.

Initially, the Commission would like to point out that the TRM was established through separate proceedings under a separate docket than the Phase II Implementation Order.  We also stress that since the inception of the TRM, the Commission has at all times allowed all interested parties to participate in and challenge any proposed updates or changes to the TRM and will continue to do so.  PPL has not pointed to any language in the Phase II Implementation Order that expressly restricts a party from so challenging future proposed changes to the TRM.  As such, PPL’s assertion that the Phase II Implementation Order restricts it or any other party from challenging any proposed future changes or updates to the TRM is without merit.  The TRM establishes a standard for the expected consumption and demand savings for various projects.  The TRM is subject to updating and, in any future proceeding in which the EDC’s compliance with the consumption or demand reduction targets are at issue, the EDC will remain free to submit evidence and argument that an alternative estimate of consumption or demand savings is more accurate.  In the absence of such evidence, the Commission and parties can rely on the TRM as the default measure of estimated consumption and demand savings.  

Accordingly, we will affirm in this order that all interested parties may participate, and are encouraged to do so, in any future proceedings that propose changes or updates to the TRM.  Such participation may take the form of support or challenge to any proposed change or update to the TRM.  Moreover, the TRM measures are subject to challenge in any subsequent proceeding in which an EDC’s compliance is at issue.
2.
Modifications to Targets Based Upon TRM Changes
In its Petition, PPL states that an EDC’s Commission approved plan and budgets are based on values reflected in the then current TRM, and not based upon a prediction of what may be reflected in future TRMs.  PPL states further that if the Commission decides to significantly modify the 2013 TRM and subsequent Phase II TRMs, these changes will occur after PPL’s Phase II EE&C plan has been developed, and will affect the savings that can be achieved.  PPL asserts that because of this, it should not be barred from challenging the changes to the TRM or be prohibited from petition the Commission to reduce its Phase II reduction target, which may be necessary to prevent the imposition of a civil penalty under Act 129.  PPL asserts further that TRM modifications during the term of Phase II would alter the rules that guided the EDCs in the design, and the Commission in its approval of the EDC’s plan.  PPL requests that in the event the Commission revises the TRM any time during the development and/or course of Phase II, the established consumption reduction requirements and any other targets established by the Commission should be subject to potential revisions to reflect revisions to the TRM.  PPL asserts that failure to adopt its proposal would deny it due process of law, that it is not supported by substantial evidence and constitutes an abuse of agency discretion.

OCA, in its Answer states that overall reduction targets for Phase II should stay in effect regardless of any changes that may be made to the TRM, as was the case in Phase I.  OCA notes that in Phase I, all EDCs made changes to their EE&C plans based upon modifications to the TRM, discovered efficiencies (or inefficiencies), or for other reasons.  These changes were done in accordance with the Commission’s procedures without changing the EDCs’ consumption reduction goals.  OCA asserts further that while changes to the TRM may affect the measures and methods used by an EDC to meet its Commission-established goals, such a change does not mean the goals should be altered.
  
CAUSE-PA submits that any changes that may be made to the TRM or for future unknown circumstances not affect the Commission’s designated Phase II reduction targets.  CAUSE-PA states further that as was the case in Phase I, changes in the use or application of treatments or measures made by an EDC as a result of TRM modifications, should not affect the energy savings targets which the Commission established.

The Commission denies, for the reasons expressed in this Order and based on the facts and arguments presented in its Petition, PPL’s requests to subject Phase II required consumption reductions to potential revision to reflect any potential revisions to the TRM.  We believe that doing as PPL requests would only add unnecessary burdens on all interested parties, create unnecessary uncertainty and in fact, allowing parties to petition for a change in the consumption reduction requirements would present the EDCs with the moving target scenario PPL’s proposal purports to cure.
Initially, the Commission stresses that the TRM and any potential changes to it does not in any way hinder or affect the energy savings that can be achieved by an EDC’s EE&C plan.  As we have stated in the past,
 the TRM is a tool EDCs can use to estimate the amount of energy savings a program offering can potentially provide.  The TRM is a measurement tool used to determine, in a reasonably cost-effective way, the actual energy savings achieved by specific measures after they have been installed or implemented.  The TRM does not establish the goal, nor do changes to the TRM move the goal, the TRM simply measures the amount of electric energy savings obtained by the installation or implementation of a measure or program.  
Furthermore, many factors will affect the amount of energy savings achieved by an EDC’s plan.  We note that the TRM does not cover all measures contained in an EDC’s EE&C plan that also contains cost and savings estimates for programs and measures not contained in the TRM.  In addition, each EDC plan contains estimates of the potential customer participation rate, proper incentives and other program impact and implementation assumptions, all of which could affect the amount of energy savings achieved by the EE&C plan, the cost of the plan and its cost-effectiveness.  We also note that the Commission has in the past added new measures at the request of the EDCs
 and revised TRM values, both of which have increased the amount of savings the TRM has attributed to measures and programs contained in one or more EDC EE&C plan.
  We anticipate doing the same in the future as more credible and reliable information becomes available.  Thus, contrary to PPL’s implied assertion, not all TRM changes will reduce the electric energy savings attributable to a measure or program being implemented by an EDC.
In summary, the Commission finds that there are many factors, beyond and including the TRM, that could impact, both positively and negatively, the amount of electric energy savings attributable to an EDC’s EE&C plan.  Thus, if we were to adopt PPL’s proposal, to allow future challenges to the established consumption reduction requirements, would create a scenario where such requirements would be constantly subject to increases and reductions as the many factors that affect an EDC’s ability to obtain consumption reductions becomes known.  As such, for the reasons expressed in this Order and based on the facts and arguments presented in the Petitions, we decline to subject the EDCs, statutory advocates, this Commission and its staff, and all other interested parties to what would invariably result in perpetual proceedings on the consumption reduction requirements the Commission was mandated to establish.
D.
PECO’s Petition

In its petition for Reconsideration, PECO raised several issues.  Specifically, PECO asserts that the Commission’s establishment of binding norms was legally deficient and that the evidentiary hearing is defective.  PECO asserts further that the Commission converted the spending cap from a not to exceed amount to a not less than expenditure mandate.  PECO asks the Commission to reconsider its decision not to set a single statewide target.  PECO asks further that the Commission reconsider its decision to require all permissible EDC funding to be dedicated solely to consumption reduction and to provide no Act 129 funding in Phase II for demand reduction programs.  
PECO also asserts that the Commission improperly imposed specific customer segment targets and penalties for an EDC’s failure to achieve such subsidiary targets.  Lastly, PECO asserts that the Commission improperly denied the EDCs the right to challenge future modifications to the TRM that could impair and EDC’s ability to meet its consumption reduction target or its right to challenge those consumption reduction targets in the future based on subsequent modifications to the TRM.  For the reasons expressed in this Order and based on the facts and arguments presented in its Petition, we reject PECO’s requests.
1.
Request for Rulemaking

PECO asserts that the Phase II Implementation Order purports to establish industry-wide “binding norms” and, therefore, under Pennsylvania Law, is a “regulation.”  PECO further asserts that the Commission has attempted to adopt such “industry-wide” binding norms without adhering to the procedural requirements of the Commonwealth Documents Law (citing 45 P.S. §§745.1-745.15).  PECO requests that the Commission grant reconsideration to redress this legal deficiency by initiating a rulemaking and complying with the formal requirements of the Commonwealth Documents Law and the Regulatory Review Act as the basis for establishing “binding norms” to implement a possible Phase II EE&C Program, if the Commission definitively finds that the benefits of the Phase I consumption reductions program exceed its costs.

CAC/Sierra responds by noting that the Commission properly evaluated the costs and benefits of the program and approved EE&C plans in determining the cost-effectiveness of the EE&C program in accordance with 66 Pa. C.S. §2806.1(c)(3).  CAC/Sierra further respond that PECO had multiple opportunities to inform the Commission of its views and to submit relevant information, and took full advantage of these opportunities, to include responses to the Commission’s March 2012 Secretarial Letter, and comments and reply comments to the Phase II Tentative Implementation Order. 
  
CAC/Sierra assert further that Act 129 neither contains the requirement for an official finding, nor the word “definitive”, as PECO argues.  CAC/Sierra respond that the Commission assessed the available potential for additional energy efficiency gains in each EDC territory, analyzing acquisition costs, administrative costs, and achieved savings from current and approved EE&C programs, adjusting those past costs upward to account for changing energy-savings baselines and market saturation, and applying those projections to the available efficiency potential.  In doing so, CAC/Sierra claim, the Commission has estimated that an additional Phase of energy efficiency programs will not only be resoundingly cost-effective.  CAC/Sierra further assert that the Commission based its findings of Phase II cost efficacy on a thorough evaluation of Phase I EE&C programs cost efficacy.  CAC/Sierra assert that the SWE study, the quarterly and annual EDC reports provide ample evidence to support the Commission’s determination.  Finally, CAC/Sierra note that as Phase I is not complete, the Commission cannot definitively determine its cost-effectiveness, and that waiting to do so as PECO suggests would harm the EE&C program.  CAC/Sierra assert that because of these facts, PECO’s Petition should be denied.

First, as noted above, the Commission has a statutory obligation to complete our review of the cost effectiveness of the EE&C Program and to “adopt additional required reductions in consumption,” if the benefits of the EE&C Program exceed its costs, by November 31, 2013.  66 Pa. C.S. §2806.1(c)(3).  The statute does not require the Commission to use the rulemaking process to determine whether the existing statewide standards in the statute should be extended.  The operative language in the statue is that the Commission “shall adopt” further reductions in consumption.  66 Pa. C.S. § 2806.1(c)(3).  If the legislature had intended a rulemaking process, as opposed to an adjudicative process, for these further reductions, it would have so stated.  

Moreover, the Commission provided notice and opportunity to be heard by EDCs, statutory advocates and interested persons for the standards in the Phase II Implementation Order.  The establishment of consumption reduction requirements must be, and is, supported by substantial competent evidence.  The Commission began conducting a comprehensive process for establishing the consumption reduction requirements prior to the issuance of the March 1, 2012, Secretarial Letter.  PECO has had the opportunity and has taken the opportunity to participate, by providing data for the baseline studies, providing comments to the March 1, 2012 Secretarial Letter, March 16, 2012 stakeholder meeting, and Phase II Tentative Implementation Order, and by petitioning for an evidentiary hearing on its consumption reduction requirement.  
In fact, based on PECO’s assertion in its Comments to the Phase II Tentative Implementation Order, that the Commission’s action in setting individual EDC consumption reduction requirements was in fact an adjudication, the Commission provided the EDCs with a further opportunity for a hearing on those requirements.
  As the action taken by the Commission to set individual consumption reduction requirements for each EDC is an adjudication, the Commission’s action does not fall within the Commonwealth Documents Law that PECO relies upon.  See Redman v. Milk Marketing Board, 363 A.2d 840, 843-844 (Pa. Cmwlth. 1976).  As such, we will reject PECO’s request.
2.
Evidentiary Hearing

PECO assets that even if viewed as an adjudication, the process which the Commission used to establish various mandatory provisions in the Phase II Implementation Order was defective because the EDCs were not provided notice and a meaningful opportunity to be heard in the manner required by the Administrative Agency Law, 2 Pa. C.S. §504, Pennsylvania appellate court precedent, and principles of due process.  PECO asserts that this defect was not remedied by an opportunity for an evidentiary hearing regarding EDCs’ consumption reduction targets.  PECO requests that the Commission grant reconsideration to address the defects in the legal process employed to adopt the Phase II Implementation Order by authorizing evidentiary hearings on all of the substantive issues identified in its Petition.

Initially, the Commission notes that PECO did not definitively or clearly identify its substantive issues in its Petition, and as such, the Commission is unable to address each of PECO’s potential substantive issues.  With that said, the Commission believes that we have provided PECO and the other EDCs with adequate and meaningful notice and opportunities to be heard in compliance with the Administrative Agency Law, 2 Pa. C.S. §504, Pennsylvania appellate court precedent and principles of due process.  
As recounted in Section B.2. above, PECO was put on notice of the issues to be addressed for a Phase II of the EE&C Program on March 1, 2012 and given an opportunity to discuss those issues with Commission staff on March 16, 2012, prior to filing comments on April 17, 2012.  On May 8, 2012, the Commission released to the public the baseline studies.  On May 10, 2012, the Commission issued the Phase II Tentative Implementation Order setting forth the proposed consumption reduction requirements, along with the market potential study upon which the requirements were based.  On June 5, 2012, the Commission held an Act 129 stakeholder meeting to provide all stakeholders, including PECO and the other EDCs with an opportunity to question the SWE on the baseline and market potential studies.  Comments on the Phase II Tentative Order and the consumption reduction requirements were due and received from PECO on June 25, 2012, with reply comments being submitted by PECO on July 9, 2012.
Furthermore, based on PECO’s Comments to the Phase II Tentative Implementation Order, the Commission provided all EDCs, including PECO with an opportunity to request and receive an evidentiary hearing on its consumption reduction requirement, which PECO requested and is receiving.  The initial prehearing conference has been held, and in the subsequent hearings PECO will have yet another opportunity to be heard, introduce evidence and make further argument on its consumption reduction standard.  The Commission believes that this process provides all interested parties, in particular the EDCs, with adequate and meaningful notice and opportunities to be heard in accordance with the Administrative Agency Law, 2 Pa. C.S. §504, Pennsylvania appellate court precedent and principles of due process.  As such, for the reasons expressed in this Order and based on the facts and arguments presented in its Petition, we reject PECO’s request.
3.
Limitation on Costs

PECO asserts by adopting EDC specific consumption reduction requirements based on a formula that makes such targets a function of each EDC’s permissible funding and each EDC’s projected acquisition cost, the Commission is converting the limitations on costs in Section 2806.1(g), 66 Pa. C.S. §2806.1(g), from a not to exceed amount to a not less than amount.  PECO asserts that the Commission’s action is contrary to the plain language of Section 2806.1(g), 66 Pa. C.S. §2806.1(g), and all accepted rules of statutory construction.  In addition, PECO asserts that the Commission directed the EDCs to expend all available resources up to the statutory 2% revenue cap.  PECO asks the Commission to reconsider its provision because it conflicts with the language and structure of the operative energy efficiency provisions added to the Code by Act 129.

CAC/Sierra respond by asserting that the Commission selected an entirely proper set of reduction targets that is consistent with Section 2806.1(g) of the Code, 66 Pa. C.S. §2806.1(g).  CAC/Sierra assert that Act 129 requires that the cost of reduction plans be less than or equal to 2% of the EDC’s 2006 revenue, which, CAC/Sierra argue, was what the Commission did.

The Commission in no way converted the Act 129 limitation on costs contained in Section 2806.1(g) of the Code to a not less than expenditure mandate as PECO asserts.  The language in the Phase II Implementation Order cited by PECO merely points out that the consumption reduction requirements are a minimum requirement, just as the requirements for Phase I.
  We note that this language was in response to commenters who implied that if the Commission adopted the proposed consumption reduction requirements that the Commission would be leaving electric energy savings on the table.  As such, the Commission was merely affirming the language contained in Section 2806.1(g) of the Code.  
Furthermore, by aligning the consumption reduction requirements with available funding, the Commission did not simply adopt a formula that makes the requirements a function of each EDC’s permissible funding and its projected acquisition costs as PECO asserts.
  As we stated in the Phase II Implementation Order, “[t]he resulting reduction requirements vary for each EDC based on the SWE analysis, which considered the specific mix of program potential, acquisition costs and available funding for each EDC.”
  As we explained in the Phase II Implementation Order,
 we note that in determining the acquisition costs for each EDC, the SWE used actual costs incurred by the EDCs in the first two years of Phase I and increased those costs by 25%.  In addition, the SWE used EDC specific program funding estimates from Phase I and also increased that estimate by 25%.  One of the primary reasons for the 25% increase was to account for the fact that the SWE found that the program potential savings are less than currently expected for Phase I implementation.  
Accordingly, the Commission did not simply use a formula that makes consumption reduction requirements a function of each EDC’s permissible funding and its projected acquisition costs.  The Commission recognized that the potential for future savings by each EDC may be less and took that into account, along with projected increases in EDC acquisition costs and available funding to establish reasonable consumption reduction requirements for each EDC.  Had the Commission simply adopted the actual costs incurred by the EDCs in the first two years of Phase I and the EDC specific program funding estimates from Phase I without the 25% contingency factor, then the Commission would have committed the error PECO asserts.  As we did not adopt this simple approach, we did not convert the limitation on costs provision of Act 129 to a not less than expenditure mandate as PECO asserts.  For the reasons expressed in this Order and based on the facts and arguments presented in its Petition, we reject PECO’s request.
4.
Uniform Statewide Consumption Reduction Requirement
PECO notes that the Commission declined to adopt a uniform statewide consumption reduction target because, in the Commission’s view, a single statewide target would purportedly impose unreasonable burdens upon certain EDCs and would allegedly frustrate the intent of Act 129.  PECO requests that the Commission reconsider this decision, asserting that it is contrary to the language and structure of Section 2806.1 and is not supported by substantial evidence.

CAC/Sierra asserts that there is no language in Act 129 that requires any targets set by the Commission to be uniform among all EDCs.  CAC/Sierra also asserts that there is significant data in the SWE reports and appendices that demonstrate differences among the EDCs in available funding, energy efficiency program saturation, and avoided costs.  Due to these differences, CAC/Sierra argue that the assignment of differing targets is both fair and necessary to ensure that funds collected from ratepayers are used to achieve maximum cost-effective savings.

The Commission declines to reconsider its decision to set specific individual EDC consumption reduction requirements that was supported by multiple parties, including other EDCs.
  We do not believe this position is contrary to the language of the statute.  The relevant part of Section 2806.1(c)(3) simply requires the Commission to “adopt additional required incremental reductions in consumption” if the benefits of the program exceed the costs.  In addition, Section 2806.1(b)(1)(ii), 66 Pa. C.S. §2806.1(b)(1)(ii), requires each EDC to file a plan with the Commission that “shall set forth the manner in which the company will meet the required reductions in consumption under subsections (c) and (d).”  Neither of these provisions in Act 129 clearly dictates a uniform consumption reduction target as PECO asserts.  
We further find it significant that the legislature imposed a limitation on costs based on the individual EDCs’ 2006 annual revenue, which is EDC specific.  Furthermore, the SWE market potential study clearly demonstrates that due to this EDC specific limitation on costs, as well as EDC specific program potential and acquisition costs, the resources and related energy reductions does vary by EDC, providing substantial evidence to support our decision.  For the reasons expressed in this Order and based on the facts and arguments presented in its Petition, we reject PECO’s request.
5.
Funding for Demand Response

PECO asserts that this Commission failed to recognize that an appropriate level of Phase II funding must be expended to continue existing, cost-effective direct load control (DLC) programs and to achieve subsequent mandated incremental peak demand reduction targets.  PECO asserts further, that due to this failure by the Commission, PECO cannot dedicate its entire funding amount to energy consumption reduction programs.  PECO argues that this defect is not remedied by the Commission’s suggestion that EDCs may petition for cost recovery under Section 1319, asserting that employing such an alternative funding scheme would be an unlawful attempt to evade the spending cap imposed by Act 129.  PECO requests that the Commission reconsider its decision to require all permissible EDC funding to be dedicated solely to consumption reduction and to provide no Act 129 funding in Phase II for any demand reduction programs.

CAC/Sierra respond that PECO’s proposal would improperly divert resources from energy efficiency measures to demand response program goals that do not exist.  CAC/Sierra assert that this is unnecessary as the Commission provided ample cushions and flexibility to ensure the EDCs can meet their targets.  CAC/Sierra point out that the EDCs are allowed to carry-over excess savings from Phase I to meet their Phase II targets, freeing up resources the EDCs can use to continue demand response programs.  CAC/Sierra also point out that the EDCs are free to pursue reimbursement for demand response programs under Section 1319 of the Code.  Based on these facts, CAC/Sierra argue that PECO’s Petition should be denied.

CAC/Sierra argue further that there are two fatal problems with PECO’s argument that it will be unable to meet expected Phase III demand response targets unless it is allowed to spend money in Phase II for ramp-up of demand response programs.  CAC/Sierra point out that PECO cannot assert that it cannot meet a target which does not yet exist, noting that if and when the Commission sets such a target, the Commission will account for the challenges EDCs will face with lead time and available funding, and set a target that is reasonably achievable.  CAC/Sierra next point out that the Commission has established a precedent for allowing Phase I spending on administrative, contracting, and marketing costs related to Phase II ramp-up during the time period when Phase I is still in effect.  CAC/Sierra state that this is a reasonable policy that when applied to Phase III ramp-up would obviate PECO’s claims.

Initially, we note that PECO’s assertion that a petition to recover costs under Section 1319 is unlawful is not ripe for consideration in this Petition as no such petition is before the Commission.  Regarding PECO’s request that the Commission set aside Act 129 funding for demand response and DLC programs, for the reasons expressed in the Phase II Implementation Order, 
 this Order and based on the facts and arguments presented in its Petition, the Commission declines to do so.  
The Commission, however, would like to address PECO’s claim that its programs must be in place well before the summer of 2016 in order to achieve any potential required peak demand reductions by May 31, 2017, and PECO’s assertion that it must spend Phase II funds to meet such an obligation.
  The Commission recognizes these concerns, but declines to adopt PECO’s proposed resolution for the reasons expressed in this Order and based on the facts and arguments presented in its Petition.
First, the Commission has begun the process to evaluate the cost-effectiveness and design of the current peak demand reduction program and anticipates completing that process in 2013.
  The design of a future cost-effective peak demand reduction program is unknown at this point and may be drastically different from the current program.
 
Second, as it is unknown whether the peak demand program is cost-effective or what a cost-effective peak demand program design will entail, any peak demand or DLC program PECO proposes for Phase II may not provide PECO with reductions that it can use toward a future requirement.  If no cost-effective peak demand programs are available, there will be no peak demand reduction requirement to meet by May 31, 2017.  In addition, if there is a cost-effective demand reduction program, PECO’s proposed programs may not be compatible, thus providing none of the benefits PECO seeks by implementing such programs.  Lastly, if the Commission institutes a Phase III EE&C Program that includes peak demand reductions, we will provide guidance on when plans will need to be filed and implemented and address the funding of such a program.
6.
Potential Penalties for a Failure to Meet Customer Segment Carve-outs

PECO asserts that neither Section 2806.1(b) nor any other provision of the Code furnishes the Commission with the authority to impose energy savings from specific customer segments and to impose penalties on an EDC that fails to achieve such targets.  PECO further asserts that the Commission’s imposition of such requirements without providing PECO a reasonable opportunity to present evidence or argument, which it argues contravenes the Administrative Agency Law, 2 Pa. C.S. §504, Pennsylvania appellate court precedent and principles of due process.  PECO requests that the Commission reconsider its position and address the legal issues raised by its unauthorized imposition of such requirements and penalties.

CAC/Sierra respond that there is no language in Act 129 to support PECO’s position.  CAC/Sierra assert that sections (c) and (d) of Act 129 give the Commission discretion to include carve-outs in subsequent phases of Act 129.  CAC/Sierra further assert that as the Commission has discretion to set carve-out targets, penalties are required, or the targets would be meaningless.  CAC/Sierra argue that the Commission’s approach and implementation of Act 129 is reasonable, not clearly erroneous and should stand.  Based on these facts, CAC/Sierra assert that PECO’s Petition should be denied.

The Commission addressed these issues in Section B.1. above and for the reasons expressed in this Order and based on the facts and arguments presented in its Petition, we reject PECO’s request.
7.
Modifications to Targets Based Upon TRM Changes

PECO asserts that as the Commission reserved the right to make changes to the TRM during the Phase II EE&C Program, the Commission improperly denied PECO and other EDCs the right to challenge future modifications to the TRM that could impair an EDC’s ability to meet its consumption reduction target.  PECO asserts in the alternative that the Commission’s action has denied PECO and other EDCs the right to challenge the consumption reduction targets in the future based on subsequent modifications to the TRM.  PECO argues that the Phase II Implementation Order creates a “moving target” and would impose penalties on EDCs for their inability to hit that target.  PECO argues that the Commission’s decision contravenes accepted precepts of due process and violates the principle of fundamental fairness that, under Pennsylvania law, must be observed in all administrative decisions.

CAC/Sierra respond by asserting that the reduction targets do not move as PECO asserts, instead, the TRM adjustment process ensures that technological advances and new information are accounted for, so that the target remains appropriate in the midst of changing conditions.  CAC/Sierra further assert that nothing in the Phase II Implementation Order precludes an EDC from challenging any proposed TRM changes.  CAC/Sierra note that past practice reveals that when TRM changes are adopted that impact an EDC’s ability to meet a consumption reduction target, the EDC would petition the Commission to update its EE&C plan to expand or scale back programs impacted by the TRM changes.  CAC/Sierra posit that this process ensures that the predetermined EDC savings target remains achievable, and that ratepayer funds are being invested in real, rather than fictitious energy savings.  Finally, CAC/Sierra argue that the Commission adopted conservative consumption reduction targets, that assumed a 25% increase in efficiency acquisition costs over Phase I costs, that incorporates uncertainty about future acquisition costs, including TRM revisions that decrease deemed savings for certain measures.

The Commission addressed these issues in Section C above and for the reasons expressed in this Order and based on the facts and arguments presented in its Petition, we reject PECO’s request.
CONCLUSION

For the reasons expressed in this Order and based on the facts and arguments presented in its Petitions, the Commission denies the Petitions for Clarification and Reconsideration filed by FirstEnergy, PPL and PECO.
THEREFORE,

IT IS ORDERED:
1.
That the Petitions for Clarification and Reconsideration of the Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company are denied based on the facts and arguments presented and the reasons set forth in this Order.

2.
That the Petition for Reconsideration of PPL Electric Utilities Corporation is denied based on the facts and arguments presented and the reasons set forth in this Order.

3.
That the Petition for Reconsideration of PECO Energy Company is denied based on the facts and arguments presented and the reasons set forth in this Order.
4.
That this Reconsideration Order be served on all jurisdictional electric distribution companies, the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement and all parties who filed comments under the above-referenced Docket Number.
[image: image1.png]


BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  September 27, 2012
ORDER ENTERED:  September 27, 2012
� See Energy Efficiency and Conservation Program, Implementation Order at Docket No. M-2012-2289411, entered on August 3, 2012.


� See Act 129 Energy Efficiency and Conservation Program Phase Two Secretarial letter, at Docket No. M-2012-2289411, (March 1, 2012 Secretarial Letter), served March 1, 2012.


� See Energy Efficiency and Conservation Program, Tentative Order at Docket Nos. M-2012-2289411 and M-2008-2069887, (Tentative Implementation Order), entered on May 11, 2012.


� See Request for Extension of Time to File Reply Comments to Act 129 Tentative Orders:  Implementation Phase II and Total Resource Cost (TRC) Test – 2012 Phase II Secretarial Letter, at Docket Nos. M-2012-2289411, et al., served June 29, 2012.


� Energy Efficiency and Conservation Program Opinion and Order at Docket No. M-2012-2289411, entered on August 30, 2012.





� See Phase II Implementation Order at 45-49 and 53-56.


� See Phase II Implementation Order at 49 and 56.


� FirstEnergy Petition at 4 and 5.


� OCA Answer to FirstEnergy Petition at 2 and 3.


� See Phase II Implementation Order at 30 and 31.


� FirstEnergy Petition at 5-7.


� Id.


� OCA Answer to FirstEnergy Petition at 3.


� See 66 Pa. C.S. §2806.1(c)(3).


� See 66 Pa. C.S. §2806.1(b)(1)(ii).


� Id.


� See 66 Pa. C.S. §2806.1(a)(4).


� See Phase II Implementation Order at 7 and 8.


� See Phase II Implementation Order at 11.


� See Energy Efficiency and Conservation Program, Tentative Implementation Order at Docket Nos. M-2012-2289411 and M-2008-2069887, (Tentative Implementation Order), entered on May 11, 2012.


� See Phase II Implementation Order at 9.


� Id.


� See Phase II Implementation Order at 9 and 10.


� PPL Petition at 6.


� Id.


� OCA Answer to PPL Petition at 2.


� CAUSE-PA Answer to PPL Petition at 4.


� PPL Petition at 6-8.


� OCA Answer to PPL Petition at 2.


� CAUSE-PA Answer to PPL Petition at 4.


� See, Implementation of the Alternative Energy Portfolio Standards Act of 2004:  Standards for the Participation of Demand Side Management Resources – Technical Reference Manual 2011 Update, TRM Annual Update Order (2011 TRM Update Order) at Docket No. M-00051865 (entered February 28, 2011) at 46-50. See also, Implementation of the Alternative Energy Portfolio Standards Act of 2004:  Standards for the Participation of Demand Side Management Resources – Technical Reference Manual 2012 Update, TRM Annual Update Order (2012 TRM Update Order) at Docket No. M-00051865 (entered December 16, 2011) at 70-73.


� See, for example, 2011 TRM Update Order at 43.


� See, for example, 2012 TRM Update Order at 40 and 41 (modifying Section 2.1 of the 2012 TRM at 12-17, to account for heating season savings for heat pumps).  See also, 2012 TRM Update Order at 42 and 51 (modifying Section 3.2 of the 2012 TRM at 151-167, to determine hours of use and coincident factor for commercial and industrial lighting).  





� PECO Petition at 11 and 12.





� CAC/Sierra Answer at 3-5.


� CAC/Sierra Answer at 5 and 6.


� See Phase II Implementation Order at 29-32.


� PECO Petition at 12.


� PECO Petition at 12 and 13.


� CAC/Sierra Answer at 8 and 9.


� See 66 Pa. C.S. §2806.1(c)(1) and (2) (“shall be reduced by a minimum ….”).


� See PECO Petition at 12.


� See Phase II Implementation Order at 29.


� See Phase II Implementation Order at 18 and 19.


� PECO Petition at 13.


� CAC/Sierra Answer at 8.


� See Phase II Implementation Order at 29 and 30.


� PECO Petition at 14.


� CAC/Sierra Answer at 10 and 11.


� CAC/Sierra Answer at 11 and 12.


� See Phase II Implementation Order at 32-43.


� PECO Petition at 9.


� See Phase II Implementation Order at 32 and 33.


� See Phase II Implementation Order at 43-45.


� PECO Petition at 14.


� CAC/Sierra Answer at 12.


� PECO Petition at 14 and 15.





� CAC/Sierra Answer at 7.





PAGE  
33

