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OPINION AND ORDER

BY THE COMMISSION:

I.	Matter Before the Commission

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Core Communications, Inc. (Core or Complainant) and the jointly filed Exceptions of AT&T Communications of Pennsylvania, LLC and TCG Pittsburgh, Inc. (collectively, AT&T or Respondent), filed on June 13, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, which was issued on May 24, 2011.  Core and AT&T filed Reply Exceptions on June 23, 2011. On July 7, 2011, Core filed a Motion for Leave to File Update to Core’s Reply to the Exceptions of AT&T.[footnoteRef:1] [1: 		On July 15, 2011, AT&T filed an Answer in Opposition to Core’s Motion.  However, after reviewing Core’s Motion and AT&T’s Answer, we issued a Secretarial Letter dated August 5, 2011, that granted the Motion and indicated that we consider AT&T’s responsive argument to Core’s updated Replies to Exceptions.] 


II.	Background

		This proceeding involves two Formal Complaints (Complaints) that were filed by Core against AT&T at Docket Nos.  C‑2009‑2108186 and C-2009-2108239 for AT&T’s alleged refusal to pay Core for the use of Core’s access facilities used to terminate calls originated by AT&T’s customers that are routed through Verizon’s access tandem switches to Core’s end-user customers.

		Core refers to the telecommunications traffic at issue in this proceeding as “AT&T Indirect Traffic,” which is traffic from AT&T that is routed through a Verizon access tandem before connecting to Core’s terminating facilities.  Core avers that it does not have an interconnection agreement or traffic exchange agreement (TEA) with AT&T.  As such, Core alleges that its intrastate switched access service tariff controls the compensation it should receive from AT&T for terminating AT&T Indirect Traffic.  Core also avers that AT&T has not paid any type of compensation to Core for terminating this traffic and that AT&T has outstanding balances due for the periods from January 1, 2004 through December 31, 2007, and from January 1, 2009 through March 31, 2009.  Core requests that the Commission direct AT&T to pay all intrastate switched access charges that are due, as well as charges that may accrue in the future.

		On the other hand, AT&T alleges that the Parties were paying each other in-kind for access service through a bill-and-keep arrangement from January 1, 2004 through December 31, 2007.  AT&T avers that the bill-and-keep arrangement is the industry standard method for intercarrier compensation.[footnoteRef:2]  With regard to compensation after 2007, AT&T alleges that the Parties were in negotiations over compensation without having reached any agreement.  AT&T opined that the compensation at issue should be resolved on a going-forward basis, and that virtually all of the traffic at issue is Internet Service Provider (ISP)-bound local traffic that is governed by the Federal Communications Commission’s (FCC’s) In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-bound Traffic, Order on Remand and Report and Order, 16 FCC Rcd. 9151 (2001) (ISP Remand Order), remanded but not vacated, Worldcom, Inc. v. FCC, No. 01-1218 (D.C. Cir. 2002).  AT&T avers that the bill-and-keep method was by default the in-kind payment for the access service from January 1, 2004 through March 2008, and that this bill-and-keep arrangement is appropriate for the same intrastate access services charges in the future.  AT&T does not agree to pay Core for local ISP-bound access charges at its tariff rate or at the Verizon tandem reciprocal compensation rate. [2: 		Core does not abide by the bill-and-keep arrangement for compensation of its termination service.  Core contends that for intrastate traffic, which it alleged is at issue here, Core’s Pennsylvania tariff should dictate the compensation it should receive for termination service rendered.  The traffic here for which Core seeks compensation is traffic prior to September 2009, which is discussed below.] 


		Core disputes AT&T’s argument that the Commission lacks jurisdiction to make a determination because the terminated traffic is ISP-bound.  Furthermore, Core does not agree that the alleged industry standard of a bill-and-keep arrangement applies to the subject traffic, especially in light of the fact that the volume of traffic was at times heavily skewed to services performed by Core for the termination of AT&T Indirect Traffic to Core’s customers.



		From initial telecommunications service performed by Core to and through September 2009, Core’s only customers in Pennsylvania were ISPs.  In or about October 2009, Core alleged that it began providing service to Voice-Over-Internet-Protocol (VoIP) providers.  Core claims that in or around April 2010, Core’s VoIP customers began to originate communications.  N.T. at 20.  Prior to April 2010, Core handled only inbound traffic which was terminated to its customers.  Core originated no outbound traffic at that time.  N.T. at 18.

III.	History of the Proceedings

		The following is an updated history of the proceeding, most of which is obtained from pages 1-11 of the ALJ’s Initial Decision.

		As stated above, on May 19, 2009, Core filed the instant Complaint against AT&T alleging non-payment by AT&T for terminating calls from AT&T’s customers to Core’s end-user customers.  Core averred that it does not have an interconnection agreement or traffic exchange agreement with AT&T and thus alleged that Core’s tariff controls the compensation it should receive for providing AT&T with intrastate switched access service.  

		On June 9, 2009, AT&T filed its Answer to the Complaint alleging, inter alia, that the Parties were paying each other in-kind for access service through a bill-and-keep arrangement from January 1, 2004 through December 31, 2007.  For compensation after 2007, AT&T claimed that the Parties were in negotiations over compensation but that they have been unable to reach an agreement.  AT&T claimed that virtually all of the traffic at issue is ISP-bound, which is governed by the FCC’s ISP Remand Order.  AT&T also averred that the compensation at issue should be resolved on a going-forward basis.

On December 8, 2009, AT&T filed a Motion to Dismiss the Complaint, based on its argument that the Commission lacked subject-matter jurisdiction or, in the alternative, the relief sought had been preempted by the FCC.  AT&T also requested that the ALJ suspend the instant proceeding while the Motion to Dismiss was pending.

By letter dated December 9, 2009, Core responded, stating that it objected to any suspension of further testimony while the Motion to Dismiss was pending as well as to the Motion itself.

On December 28, 2009, Core filed its Answer to AT&T’s Motion to Dismiss.  Core stated that the FCC has never preempted the Commission’s authority to address issues relating to intercarrier compensation between two competitive local exchange companies (CLECs).  Core contended that the ISP Remand Order applied only to intercarrier compensation between an incumbent local exchange company (ILEC) and a CLEC.  In this case, the exchange of traffic is between two CLECs; thus, Core is of the opinion that the ISP Remand Order is not applicable.  Core also contended that even if the ISP Remand Order applied, the Commission still would have jurisdiction as the Telecommunications Act of 1996 TA-96[footnoteRef:3] contemplated shared state and federal authority over all aspects of competition.  Core also argued that the AT&T Communications v. PAC-West Telecomm, Inc., 2008 U.S. Dist. LEXIS 61740 (N.D. Cal Aug. 12, 2008) (Pac-West District Court Decision) was directly on point with the issues in this proceeding and makes clear that state commissions have not been preempted from applying intrastate tariff rates to ISP-bound traffic exchanged between two CLECs.[footnoteRef:4] [3: 		Pub. L. No. 104-104, 110 Stat. 56 (Codified as amended in scattered sections of Title 47, United States Code).]  [4: 		As discussed, infra, the Pac-West District Court Decision was reversed by the Ninth Circuit Court of Appeals on June 21, 2011.] 




By Order dated February 26, 2010 (Order No. 6), the ALJ granted the Motion to Dismiss regarding the traffic prior to September 2009 and denied the Motion to Dismiss regarding traffic after September 2009.[footnoteRef:5] [5: 		The ALJ indicated that she made this ruling based on the understanding that compensation for a call was to be determined by the point of origin and the point of destination, also known as the “end-to-end” analysis.  The ALJ ruled that the purpose or destination of the calls was to reach the services of an ISP and concluded that the application of the “end-to-end” analysis resulted in the calls being under the jurisdiction of the FCC.  However, the traffic after September 2009 required the resolution of material facts, including whether the mix of traffic after September 2009 included VoIP traffic.  Thus, the Motion to Dismiss was denied regarding all calls after September 2009, because the end-to-end analysis did not result in traffic being under the jurisdiction of the FCC.] 


On March 5, 2010, both Core and AT&T filed separate Petitions for Interlocutory Review and Answer to Material Questions with respect to Order No. 6.  On March 15, 2010, both Core and AT&T filed separate Briefs in Support of their respective Petitions for Interlocutory Review and Affirmative Answers.  Also, on March 15, 2010, Choice One Communications of Pennsylvania, Inc., CTC Communications Corp., and XO Communications, Inc., submitted a Joint Brief as amicus curiae pursuant to 52 Pa. Code § 5.502(e).  On March 26, 2010, Core filed a letter with the Secretary of the Commission questioning whether the filing of the amicus brief was appropriate.

On March 23, 2010, Core and AT&T filed a Joint Motion to Stay the Proceeding until such time that the Commission issued an Order regarding the Petitions for Interlocutory Review.  On April 7, 2010, the ALJ issued Order No. 7, which granted the Joint Motion to Stay the Proceeding.

		By Opinion and Order entered on September 8, 2010, we ruled on the material questions presented by the Petitions for Interlocutory Review (Material Question Order).  On the issue of whether we had jurisdiction over traffic prior to September 2009, the Commission concluded that the holding in Global NAPs Inc. v. Verizon New England, Inc., 444 F.3d 59, 73 (1st Cir. 2006) (Global NAPs) was applicable to this proceeding and did not accept the end-to-end analysis.  We stated: 

The First Circuit Court established that the Massachusetts DTE (effectively the public utility commission of the state of Massachusetts) was not preempted by the FCC’s ISP Remand Order on deciding an interconnection agreement dispute even when it related to information or ISP bound traffic between GNAPs [Global NAPs] and Verizon New England.

Material Question Order at 9-10.  We further stated, “[W]e decline to supplement our focus by application of the ‘end-to-end’ analysis where doing so would effectively cede jurisdiction without legal basis and require applying that analysis to two Commission-certificated CLECs.”  Id at 9.  Lastly, the Commission stated, “[N]on-payment of appropriate intercarrier compensation from one CLEC to another CLEC cannot be condoned as a matter of law and as a matter of sound regulatory policy.”  Id at 11.

	Regarding the traffic after September 2009, we stated, “[t]his Commission unequivocally stated in Global NAPs[footnoteRef:6] that it has jurisdiction to address intercarrier compensation issues related to VoIP traffic.”  Id. at 14.  The Commission found that the ALJ properly denied the Motion to Dismiss regarding VoIP traffic.  The Commission agreed that there remained outstanding genuine issues of fact.  Id. at 13. [6: 		Palmerton Telephone Co. v. Global NAPs South, Inc., et al., Docket No. C‑2009-2093336 (Order entered March 16, 2010; Petition for Reconsideration denied July 29, 2010) (Palmerton).] 


	An evidentiary hearing was held in this matter on November 18, 2010.  Core presented one witness, Mr. Bret Mingo.  AT&T presented two witnesses, Mr. Christopher Nurse and Mr. Mark Cammarota.  Various statements and exhibits were presented by Core and AT&T and were admitted into the record.[footnoteRef:7] [7: 		A detailed list of the statements and exhibits presented by AT&T and Core is contained on pages 8-9 of the ALJ’s Initial Decision.] 


	Main Briefs were filed by both Parties on December 14, 2010, and Reply Briefs were filed by both Parties on January 14, 2011.[footnoteRef:8] [8: 		Both Reply Briefs contained proprietary information and are marked pursuant to the Protective Order issued at these dockets.] 


	By letter dated February 3, 2011, Core filed a letter with the Commission noting the filing of an Amicus Brief by the FCC in the appeal of the Pac-West District Court Decision then pending in the Ninth Circuit Court of Appeals at Pac-West Telecomm, Inc. v. AT&T Communications of California, et al., Docket No. 08-17030.  The FCC provided its reasoning as to why the ISP Remand Order applies to CLEC-to-CLEC ISP-bound traffic (FCC Amicus Brief).  By letter dated February 4, 2011, AT&T concurred with the significance of the FCC Amicus Brief and responded to Core’s February 3, 2011 letter.

	By Order dated March 18, 2011, the ALJ admitted the FCC Amicus Brief into the evidentiary record.

On May 24, 2011, the ALJ’s Initial Decision was issued, which dismissed the Complaint, in part, and concluded that the matters in dispute were subject to federal law.  The ALJ recommended that the record be reopened to receive briefs from the Parties on the application of federal law to the instant proceeding.

As noted, Exceptions to the Initial Decision were filed by Core and AT&T on June 13, 2011, and Replies to Exceptions were filed by Core and AT&T on June 23, 2011.  In addition, on July 7, 2011, Core filed a Motion of Core Communications, Inc. for Leave to File Update to Core’s Reply to the Exceptions of AT&T to which AT&T filed an Answer in opposition on July 15, 2011.  As noted supra on July 15, 2011, we granted the Motion and indicated that we also would consider AT&T’s responsive argument to Core’s updated Replies to Exceptions. 

IV.	Burden of Proof

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S.§ 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 1980).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

V.	The ALJ’s Initial Decision

The ALJ made eighty Findings of Fact and reached seventeen Conclusions of Law.  I.D. at 11-22, 36-38.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ summarized the allegations in these Complaints as follows:

This dispute involves transport and termination services for AT&T to end-user customers of Core.  Core provided the services and has not received compensation.  Both AT&T and Core are CLECs.  Therefore, in simplest terms, this is an intercarrier compensation dispute between two certificated CLECs operating in the Commonwealth of Pennsylvania.  One CLEC (AT&T) has failed to pay the other (Core) for services rendered and services that continue to be rendered.  

	Core alleged that:

(1)	The services at issue are under the subject-matter jurisdiction of the Commission;[footnoteRef:9]  [9: 		This issue was determined by the Commission in its Material Question Order, entered September 8, 2010.] 

(2)	The services at issue are covered by its state tariff and therefore AT&T should pay Core according to the terms of the tariff;
(3)	In the alternative, the services at issue are applicable to the Commission-approved TELRIC rate and should be paid accordingly;

(4)	On a going-forward basis, the Commission should direct AT&T to enter a TEA with Core; and

(5)	As a matter of public policy, the Commission should levy a civil penalty against AT&T for its conduct regarding the termination service it has received in this matter for which it has failed to pay Core.

	AT&T countered that:
(1)	The state tariff does not cover the service that is provided;
(2)	Verizon’s tandem reciprocal compensation rate does not apply to the traffic at issue;
(3)	The relief sought is barred as it would violate Commission statutory law;
(4)	A bill-and-keep arrangement is the industry standard germane to the services provided so AT&T owes no compensation;
(5)	Core is responsible for the situation it finds itself in;
(6)	The Commission should not require CLECs to enter TEAs for local traffic exchange;
(7)	AT&T’s conduct does not oblige a civil penalty; and
(8)	Respectfully noting the Commission’s decision, Material Question Order, entered September 8, 2010, the Commission fails to have subject-matter jurisdiction over this matter because the traffic is ISP-bound. 

I.D. at 22-23.

		The ALJ indicated that that, despite the Commission’s Material Question Order[footnoteRef:10] in this proceeding, the “paramount issue” in these proceedings is to first address anew whether the Commission has jurisdiction over the subject matter of the Complaint in light of the FCC Amicus Brief in the Appeal of the Pac-West District Court Decision, which was admitted into the instant record.  The ALJ opined that the FCC Amicus Brief declares the FCC’s intent in the ISP Remand Order and provides persuasive precedent on the issue of jurisdiction.  I.D. at 23-24. [10: 		As noted in the “History of the Proceedings” section of this Opinion and Order, our September 8, 2010 Material Question Order decided the jurisdictional issue regarding CLEC-to-CLEC ISP-bound traffic when we ruled that there had been no federal preemption of our authority to address compensation issues regarding locally dialed ISP-bound traffic exchanged between two CLECs.  We also ruled that we have jurisdiction to address intercarrier compensation issues related to VoIP traffic consistent with our previous decision in Palmerton.] 


		If it is determined that the Commission has jurisdiction, the ALJ averred that the Commission should then resolve to determine: (1) whether there is any monetary compensation that is due to Core for its services involved in terminating ISP-bound local traffic for AT&T; (2) whether the conduct of AT&T regarding non-payment for the services it received from Core warrants a civil penalty or fine.  Id.  

		In determining whether there is any monetary compensation that is due to Core for its services involved in terminating AT&T’s indirect traffic, the ALJ further determined that it would be necessary to resolve the following issues:

(1)	whether the state tariff at issue is applicable; 
(2)	whether the state tariff rate should be implemented; 
(3)	whether there was a mix of traffic (traffic other than ISP-bound) after September 2009; and 
(4)	the corresponding compensation for the mixed traffic (if indeed it was mixed).

Id. at 24.

If it is determined that the ISP-bound traffic is not subject to this Commission’s jurisdiction but falls under federal jurisdiction, the ALJ indicated that Core has requested that the Commission decide the following issues based on federal law:

(1)	whether the Commission should apply the federal law in this dispute at a rate of $0.0007 per MOU pursuant to the ISP Remand Order.
(2)	whether compensation is due in the future for the type of traffic at issue.
(3)	whether the Commission should levy a civil penalty or fine against AT&T based on its conduct in the dispute of payment for services rendered by Core.

Id.

		In summary, the ALJ determined the following in her Initial Decision:

· Because Core failed to fulfill its burden of proof pursuant to 66 Pa. C.S. § 332 regarding the quantity of VoIP traffic after September 2009 (the month in which Core began providing service to VoIP providers), all traffic exchanged between AT&T and Core from September 1, 2009 to August 31, 2010, is to be treated as CLEC-to-CLEC ISP-bound traffic in this proceeding.  I.D. at 35-36.

· The subject-matter CLEC-to-CLEC ISP-bound traffic is properly classified as interstate for jurisdictional purposes because the FCC has held that it has authority under section 201(b) to establish pricing rules governing this traffic.  I.D. at 27, citing the FCC Amicus Brief at 7-8.

· The Commission is permitted to resolve the compensation issue associated with ISP-bound traffic exchanged between two CLECs as long as its ruling is made consistent with the application of federal law.  I.D. at 29-30.

· The FCC rules preempt any state commission from using state law to set the rates for CLEC-to-CLEC exchange of ISP-bound traffic.  I.D. at 29 citing FCC Amicus Brief at 15.

· The FCC’s ISP Remand Order contains FCC rules that: (1) govern the types of applicable compensation to be considered by the states in the resolution of disputes between CLECs involving intercarrier compensation disputes for CLEC-to-CLEC ISP-bound traffic; and (2) preempt states from making rulings that are inconsistent with the FCC intercarrier compensation regime for ISP-bound traffic.  I.D. at 28 citing FCC Amicus Brief at 10-11.

· AT&T’s conduct in this dispute does not warrant a civil penalty because Core failed to support its claim that AT&T’s failure to pay was fraudulent, grossly negligent or willful misrepresentation.  Rather the record shows that AT&T has not violated any state law, regulation or Commission Order, or acted in bad faith.  I.D. at 31-34.

· The answer to Core’s question, regarding what compensation should be applied to the traffic in dispute on a going-forward basis, shall be addressed after the Parties have had the opportunity to provide argument regarding the application of federal law to this dispute.  I.D. at 36.

		For all of the above reasons, the ALJ: (1) dismissed the Core Complaint in part; (2) declined to rule on the issue concerning the appropriate compensation to be applied to the traffic in dispute on a going-forward basis until the Parties have had an opportunity to submit briefs; and (3) directed that the record in this proceeding be reopened to receive briefs or memoranda.

		For the reasons discussed in this Opinion and Order, infra, we shall, in large part, adopt the ALJ’s Initial Decision, with the exception of her recommendation to reopen the record to receive briefs or memoranda on the issue of the applicable rate for the termination of the traffic at issue in this proceeding.  In lieu of requesting briefs on this issue, we shall exercise our authority to establish rates consistent with the FCC’s intercarrier compensation regime for ISP-bound traffic.  We conclude that, consistent with federal law, it is appropriate for this Commission to determine that the FCC’s rate cap of $0.0007 per MOU is the appropriate reciprocal compensation rate that should apply to the locally-dialed ISP-bound local traffic at issue that AT&T sends to Core for termination on Core’s network.

VI.	Exceptions

As a preliminary matter before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

AT&T generally argues in its Exceptions that the ALJ erred in determining that the Commission may hear and decide this case by applying federal law; that the Initial Decision should be revised to conclude that the Commission lacks the authority and jurisdiction to hear and decide the case; and that the Complaint should be dismissed because the Commission lacks the jurisdiction to hear and decide this case.  AT&T Exc. at 7-19.  However, AT&T asserts that, should the Commission rule that state law controls the resolution of this case, the Commission should rule that Core is not entitled to any relief.  AT&T Exc.at 28-33.  AT&T also submits that the Initial Decision should be revised to remove certain Findings of Fact that are not supported by any record evidence and/or which conflict with other, fully supported findings and state and federal law.  AT&T Exc. at 19-28.

Core generally argues in its Exceptions that the ALJ erred in finding that the Commission’s previously established subject matter jurisdiction over intrastate CLEC-to-CLEC traffic should be reexamined in light of the FCC Amicus Brief.  Core Exc. at 7-10.  Core also objects to the ALJ’s finding that the FCC Amicus Brief overrides the Commission’s previously established subject matter jurisdiction over intrastate CLEC-CLEC traffic.  Core Exc. at 10-25.  In this regard, Core submits that: (1) the FCC staff’s interpretation in its Amicus Brief is based on the same arguments that this Commission considered and rejected in deciding the Material Question Order (Core Exc. at 11-20); (2) it has not conceded that the FCC Amicus Brief is entitled deference (Core Exc. at 20-21); and (3) the ALJ erred in affording the FCC staff interpretation deference because the Commission owes no deference to the FCC Amicus Brief (Core Exc. at 21-25).  The remainder of Core’s Exceptions comprise its objections to certain Findings of Fact or Conclusions of Law which Core contends are erroneous and should be reversed or corrected before the Commission makes its final decision in this proceeding.  Core Exc. at 25-39.

Before addressing the Exceptions, it is significant to note that on June 21, 2011, or two days prior to the deadline to file Reply Exceptions, the Ninth Circuit Court issued its decision in the AT&T v. Pac-West proceeding.[footnoteRef:11]  In its decision, the Ninth Circuit generally mirrored and expanded on the FCC Amicus Brief and concluded that the ISP Remand Order and its compensation regime apply to all LEC-originated, including CLEC-to-CLEC traffic, which is the traffic at issue in this case.  In making its determination, the Ninth Circuit reversed the district court and preempted the California Public Utility Commission’s ruling that relied upon state-filed tariffs to set rates on locally dialed ISP-bound traffic.  The Ninth Circuit also deferred to the FCC’s interpretation of the ISP Remand Order noting that the FCC is best positioned to describe the reach of its own orders. [11: 		AT&T Communs. of Cal., Inc. v. Pac-West Telecomm, Inc., 651 F.3d 980 (9th Cir. 2011) (Pac-West).] 


A.	Did the ALJ Err in Determining that the Commission May Hear and Decide This Case By Applying Federal Law?  (AT&T Exception No. 1 at 7 - 19).

		1.	The ALJ’s Initial Decision

		The ALJ found that the Commission can apply FCC pricing rules to the local ISP-bound traffic at issue in this proceeding, consistent with the FCC’s statement in its Amicus Brief that its ISP Remand Order pre-empted “inconsistent state regulation.”  I.D. at 28.  The ALJ concluded that, by implication, the FCC has not pre-empted state regulation that is consistent with federal law.  Id. at 30.  In this regard, the ALJ stated:

Furthermore, it appears that the structure set in place to adjudicate the issues of ISP-bound traffic and reciprocal compensation do not prohibit or deter state commissions to adjudicate the issues applying the federal law.  See U.S.C. §§ 251(b)(1) and 252(d)(2)(A).  Additionally, if the Commission uses federal law to resolve this dispute, then the Commission should be acting consistent with the FCC regarding intercarrier compensation.  FCC Amicus Brief at 8.  Therefore, the undersigned ALJ finds that the Commission can resolve the issue of ISP-bound traffic exchanged between two CLECs through application of federal law.

Id.

		In making this determination, the ALJ found it compelling that Core stated that  “ . . . it is important to remember that even under the theory espoused by FCC staff, this Commission still maintains jurisdiction to conclude that AT&T is required to compensate Core at the rate of $0.0007 . . .”[footnoteRef:12]  Id. at 29.  The ALJ opined that this statement implies that Core has conceded that the Commission does not have subject-matter jurisdiction to settle a dispute regarding the CLEC-to-CLEC ISP-bound traffic at issue in this proceeding based on state law.  However, the ALJ stated that it appears that Core has conceded that this Commission can resolve this dispute by applying federal law.  Id. at 29. [12: 		$0.0007/MOU is the current federal rate cap in the ISP Remand Order.] 


		As stated above, the ALJ also found it persuasive that the FCC stated the following in its Amicus Brief: “[T]he FCC expressly declared [in the ISP Remand Order] that its intercarrier compensation regime for ISP-bound traffic pre-empted inconsistent state regulation.”[footnoteRef:13]  The ALJ noted that a corollary to this statement is that the intercarrier compensation for ISP-bound traffic does not pre-empt state regulation that is consistent with federal law.  This corollary, in conjunction with Section 251(b) of the TA-96, 47 U.S.C. § 251(b),[footnoteRef:14] and this Commission’s declaration in the Material Question Order that “[t]his Commission unequivocally stated in Global NAPs that it has jurisdiction to address intercarrier compensation issues related to VoIP traffic,”[footnoteRef:15] convinced the ALJ that the Commission is not pre-empted from resolving issues in this proceeding in a manner consistent with federal law.  Id. at 30. [13: 		FCC Amicus Brief at 8 (emphasis added). ]  [14: 		Section  251(b) gives both the FCC and state commissions roles in implementing reciprocal compensation obligations through arbitrated interconnection agreements.]  [15: 		Material Question Order at 14. ] 


		2.	Exceptions

		AT&T’s primary objections to the ALJ’s Initial Decision are based on its arguments that the Commission does not have subject jurisdiction over this dispute, and that the Complaint must be dismissed because the Commission lacks the authority and jurisdiction to hear and decide the case.  AT&T Exc. at 7.

		Specifically, AT&T objects to: (1) the ALJ’s conclusion that the Commission has jurisdiction to decide this matter based on federal law,[footnoteRef:16] and (2) the ALJ’s decision to reopen the record for the filing of briefs or memoranda of law regarding the appropriate compensation under federal law for the traffic at issue.  I.D. at 30, 36, Ordering Paragraph Nos. 3 and 4 at 39.   [16: 		I.D. at 30.] 


		AT&T is of the opinion that the threshold predicate of the ISP Remand Order was repeated and endorsed in the FCC Amicus Brief and, when coupled with Pennsylvania state law, leads to the conclusion that this Commission lacks the authority and jurisdiction to decide any aspect of Core’s Complaint, irrespective of the source of the substantive law that is applied.  AT&T Exc. at 8.  AT&T asserts that, in light of the ISP Remand Order, the 2008 ISP Mandate Order,[footnoteRef:17] Bell Atlantic Tele. Cos. v. FCC, 206 F.3d 1, 5 (D.C. Cir. 2000) and Core Communications v. FCC, 592 F.3d 139, 143-44 (D.C. Cir. 2010), it is clear that ISP-bound traffic is jurisdictionally interstate.  Id.   [17: 		In the Matter of High-Cost Universal Service Support, Order On Remand and Report and Order and Further Notice of Proposed Rulemaking, 24 FCC Rcd 6475, 2008 WL 4821547 (Nov. 5, 2008) (2008 ISP Mandate Order).] 


		AT&T further opines that all of the traffic in this case is jurisdictionally interstate and that this Commission therefore lacks the authority and jurisdiction to hear and decide this case.  AT&T argues that the Commission’s enabling statute at 66 Pa. C.S. § 104, 66 Pa. C.S. § 104,[footnoteRef:18] gives the Commission the authority to address intercarrier compensation for intrastate telecommunications traffic but not for interstate telecommunications traffic.  Id. Exc. at 9. [18: 		Section 104 of the Code states: “[t]he provisions of this part, except when specifically so provided, shall not apply, or be construed to apply, to commerce with foreign nations, or among the several states, except insofar as the same may be permitted under the provisions of the Constitution of the United States and the acts of Congress.” ] 


		AT&T quotes liberally from the FCC Amicus Brief for the proposition that the FCC has made it crystal clear that the ISP Remand Order and the 2008 ISP Mandate Order apply to CLEC-to-CLEC ISP-bound traffic, and that ISP-bound traffic is jurisdictionally interstate.  According to AT&T, state commissions therefore are preempted from deciding controversies over intercarrier compensation for ISP-bound traffic exchanged between CLECs.[footnoteRef:19]  Id. at 11-14. [19: 		ISP Remand Order, 16 FCC Rcd at 9189 (¶ 82), FCC Amicus Brief at 10‑11, 25‑29.] 


		AT&T also argues that the FCC Amicus Brief is not only entitled to deference but is binding on the Commission.  Id. at 14.  In this regard, AT&T asserts that the FCC’s interpretation of its own rules in its Amicus Brief is not “plainly erroneous or inconsistent with the regulation.”  Rather, AT&T avers that the FCC interpretation is the only one that can be squared with the language of the ISP Remand Order, the 2008 ISP Mandate Order and the associated regulations.  Id. at 15.

		In light of the above, AT&T construes the FCC’s position to mean that: (1) the ISP Remand Order, the 2008 ISP Mandate Order and the new markets and rate cap rules all apply to the traffic at issue in this proceeding; (2) the application of state law to resolve the instant controversy is preempted; and (3) the traffic at issue in the instant case is all “interstate” telephone communications.  Id. at 16.

		AT&T notes that the ALJ’s Initial Decision is consistent with the first two interpretations above, but not the third.  AT&T avers that, because the traffic at issue here is interstate in nature, the Commission lacks the jurisdiction, as a matter of state and federal law, to hear and decide this case.  Id. at 16.  

		AT&T also argues that Congress granted the FCC exclusive jurisdiction over all interstate and foreign communication by wire or radio, with only one exception, which permits state commissions to deal with and address intercarrier compensation for ISP-bound traffic in the context of a Section 252 (47 U.S.C. § 252) proceeding directed at arbitrating or enforcing the terms of an interconnection agreement.  AT&T asserts that, when acting in such a capacity, the state commission operates as a “deputized federal regulator,” which doesn’t apply in this case because AT&T and Core do not have an interconnection agreement.  Id. at 17.

		With regard to whether a state commission has jurisdiction to hear a dispute concerning the applicable compensation for ISP-bound traffic between two CLECs, AT&T submits that the FCC stated in its Amicus Brief that “[t]he FCC in its rules and orders has not directly spoken to the issue whether the CPUC [California PUC] would have jurisdiction to resolve this dispute applying federal law and accordingly the FCC in its amicus brief takes no position on that issue.”[footnoteRef:20]  AT&T asserts that any inference by the ALJ from this statement that the matter is an open subject that gives the Commission the option to choose whether it has jurisdiction to decide the instant case based on “federal standards” would be incorrect.  Id. at 18. [20: 		FCC Amicus Brief at 14, 29.] 


		AT&T also disagrees with the ALJ’s suggestion that the Commission could hear the entire case if there was a mix of VoIP and ISP-bound traffic.  AT&T submits that the record indicates that, because Core did not meet its burden of proving that a small portion of the traffic terminated after September 2009 may have been VoIP, the ALJ concluded that all traffic would be treated as ISP-bound.  Accordingly, AT&T opines that the ALJ’s conjecture that the Commission would have jurisdiction if the traffic were mixed is not pertinent and should be rejected.  Id. at 19, fn 8.

		Core disagrees with AT&T’s argument that the Complaint must be dismissed because the Commission lacks the authority and jurisdiction to hear and decide the case.  Core submits that AT&T makes several inaccurate and misleading comments which merit correction and/or clarification.

		First, with regard to AT&T’s argument that 100% of the traffic at issue in the instant case is jurisdictionally interstate, Core opines that AT&T is simply rehashing the same unsuccessful arguments that it previously raised in connection with the Material Question Order.  In the Material Question Order, the Commission held that it “has jurisdiction in this matter because both Core and AT&T are facilities-based CLECs certified by the Commission to provide local exchange telecommunications services in Pennsylvania, and that AT&T, Core and Verizon operate the switches and other facilities used to support AT&T’s Indirect Traffic, including the termination function provided by Core, within the state of Pennsylvania.”[footnoteRef:21]  Core R.Exc. at 9. [21: 		Material Question Order at 10.] 


		In the Material Question Order, Core avers that the Commission relied on case law from two federal circuit courts for its finding that, despite the FCC’s “interstate” analysis, the ISP Remand Order does not apply indiscriminately to all ISP-bound 


traffic.[footnoteRef:22]  Core claims that nothing has changed since the Material Question Order and the Commission can, therefore, safely rely on its previous analysis.  Id. at 9. [22: 		Material Question Order at 9 (“we decline to supplement our focus by application of the ‘end-to-end’ analysis where doing so would effectively cede jurisdiction without legal-basis and require applying that analysis to two Commission-certificated CLECs.”); see also, Global NAPs, Inc. v. Verizon New England, Inc., 444 F.3d 59, 71 (1st Cir. 2006) (“ matter may be subject to FCC jurisdiction, without the FCC having exercised that jurisdiction and preempted state regulation.  The question before us is whether the FCC intended in the ISP Remand Order to exercise its jurisdiction over the precise issue here, to the exclusion of state regulation.”), citing, Qwest Corp. v. Scott, 380 F.3d 367, 372 (8th Cir. 2004) (“There is no dispute in this case that the FCC has the power to preempt states from establishing standards and requiring reports, relating to special access services.  The fighting issue is whether the FCC actually intended to do so ....”).] 


		Core also contends that AT&T’s insinuation, that the FCC Amicus Brief relies on the “interstate” nature of the ISP-bound traffic in order to deny the California Commission subject matter jurisdiction over CLEC-CLEC traffic, is misleading for two reasons.

		The first reason is that the Ninth Circuit never asked the FCC to address the “interstate” nature of ISP-bound traffic.  Rather, the Court focused instead on the issue of whether the rules in the ISP Remand Order “apply so as to govern the compensation due ... one CLEC from another.”  Core asserts that this focus on the application of the FCC’s rules, and not their underlying jurisdictional basis, shows that the Court is approaching the issue as one of preemption, not subject matter jurisdiction.  Core Exc. at 11, fn 1; R.Exc. at 10.  The second reason is that the FCC Amicus Brief does not challenge the California Commission’s underlying subject matter jurisdiction over intrastate CLEC-CLEC ISP-bound traffic on the basis that such traffic is “interstate.”  In this regard, Core’s opines that the FCC staff appears to presume that the California Commission has jurisdiction to hear the case but that its resolution of CLEC-CLEC compensation issues is preempted by the ISP Remand Order.[footnoteRef:23]  For these reasons, Core asserts that the FCC Amicus Brief offers no new analysis or reason for the Commission to unilaterally surrender its jurisdiction over intrastate carriers, facilities and traffic.  Core R.Exc. at 10. [23: 		See FCC Amicus Brief at 25 (“the FCC’s rules cover CLEC-to-CLEC ISP-bound calls and thus govern the resolution of the dispute ... [t]he question thus becomes whether [FCC] rules preempt the [California Commission] from relying on state law to set the rate ...”).] 


3.	Disposition

We are not persuaded by AT&T’s arguments that this Commission may not hear and decide this case by applying federal law.  As the ALJ noted in her Initial Decision, the FCC’s Amicus Brief supports her conclusion that this Commission may resolve this dispute, involving the appropriate rate for compensation for Core’s transport and termination services for ISP-bound local traffic, by applying federal law.  As she noted, the FCC stated that its ISP Remand Order preempted inconsistent state regulation.  By implication, the FCC has not preempted state regulation of local ISP-bound CLEC-CLEC traffic that is consistent with the FCC’s intercarrier compensation regime.  A matter may be subject to the FCC’s jurisdiction without the FCC having exercised that jurisdiction and preempted state regulation.  Global NAPs, Inc. v. Verizon New England, Inc., 444 F.3d 59, 71 (1st Cir. 2006).  In this case we conclude that the FCC has not preempted the Commission’s regulation of the traffic at issue in a manner that is consistent with the FCC’s intercarrier compensation regime.

AT&T itself argues that the FCC’s Amicus Brief is binding on the Commission.  AT&T Exc. at 14.  AT&T’s assertion that the FCC has preempted the Commission from resolving the instant dispute in a manner consistent with federal law is contrary to the FCC’s own interpretation of its ISP Remand Order.  AT&T seemingly would create an exception to its rule that the FCC’s statements are binding, such that the FCC’s statements are binding except for the statements with which AT&T disagrees.

We further are persuaded by the ALJ’s observation that it would be reasonable and efficient to resolve matters that have mixed traffic, ISP-bound and VoIP,[footnoteRef:24] in one forum, rather than sending parties to two different forums based on the type of traffic at issue.  I.D. at 30.  The same observation holds with respect to local ISP-bound traffic and non-local ISP-bound traffic.  The FCC has preempted the states with respect to the former, but has not preempted the states with respect to the latter.[footnoteRef:25]  Under AT&T’s theory, a CLEC would be required to pursue compensation for local ISP-bound traffic at the FCC, but would be required to litigate a separate proceeding involving the same carrier before a state commission to obtain compensation for the small portion of ISP-bound traffic that is non-local.  The result of AT&T’s argument would be the inefficient use of resources and an unreasonable burden on CLECs seeking compensation for terminating ISP-bound traffic. [24: 	Under Palmerton, the Commission has jurisdiction over intercarrier compensation issues related to VoIP traffic.]  [25: 	Pac-West at 8384, 8392.] 


The ALJ further observed that the structure set in place to adjudicate issues related to the compensation for ISP-bound traffic does not prohibit state commissions from adjudicating these issues by applying federal law.  We likewise are not aware of any prohibition against state commissions from applying federal law to resolve disputes pertaining to the compensation for ISP-bound traffic.  See also 66 Pa. C.S. § 314.  For all of the foregoing reasons, we shall deny AT&T’s Exception.

B.	Did the ALJ Err in Re-examining the Commission’s Previously Established Subject Matter Jurisdiction in the Material Question Order Over Intrastate CLEC-CLEC Traffic in Light of the FCC Amicus Brief?  (Core Exception No. 1 at 7-10).

		1.	The ALJ’s Initial Decision

		The ALJ stated in her Initial Decision that, despite the Commission’s Material Question Order, the “paramount issue” in this proceeding is to address anew whether the Commission has jurisdiction over the subject matter of the Complaint in light of the FCC Amicus Brief in the appeal of the Pac-West District Court Decision, which was admitted into the instant record.  I.D. at 23.  Based on her interpretation of the FCC Amicus Brief, and as explained in more detail below, the ALJ determined that the Commission does not have subject-matter jurisdiction to resolve this dispute by application of state law to determine the appropriate compensation that AT&T must pay to Core.  However, the ALJ is of the opinion that this Commission has the authority, governed, to resolve this dispute by applying federal law.  I.D. at 29-30.

First, based upon her analysis of the FCC’s Amicus Brief, the ALJ concluded that the subject-matter of this case, CLEC-to-CLEC exchange of local ISP-bound traffic, is governed by federal law:

It is evident that the FCC Amicus Brief provides sound reasoning in the application of the ISP Remand Order as federal law and precedent that the Commission does not have subject-matter jurisdiction to use state law to resolve this dispute regarding the appropriate rate for compensation for Core’s transport and termination services for ISP-bound traffic.  In compliance with the ISP Remand Order, the subject-matter of this case, CLEC-to-CLEC exchange of ISP-bound traffic, is governed by federal law.

I.D. at 29.

		In making this determination, the ALJ first noted that it is not disputed that Core and AT&T are public utilities under the personal jurisdiction of the Commission pursuant to the definition of “public utility” at 66 Pa. C.S. § 102.  I.D. at 26.  The ALJ also determined that it was undisputed that the traffic from June 2004 through 2009 was ISP-bound local traffic exchanged between two CLECS.  Id.; FOFs 53, 54.  

In support of her determination that CLEC-to-CLEC exchange of local ISP-bound traffic is governed by federal law, the ALJ cited the following pertinent language from the FCC Amicus Brief:


Based on its ‘traditional’ end-to-end analysis to determine whether a particular call falls within the FCC’s jurisdiction over interstate communications, the FCC explained that ISP-bound traffic should be analyzed ‘for jurisdictional purposes as a continuous transmission’ from the ISP’s customer who initiated transmission to the Internet website (or websites) ‘often located in another state.’ … ‘ISP traffic is properly classified as interstate’ for jurisdictional purposes… the FCC held that it had authority under section 201(b) to establish pricing rules governing this traffic.[footnoteRef:26] [26: 		47 U.S.C. § 201(b).] 


FCC Amicus Brief, at 7-8 (notes and citation omitted); I.D. at 27.

With regard to compensation, the FCC stated:

The compensation rules adopted in the ISP Remand Order had four components - rate caps, a new markets rule, a growth cap and a mirroring rule.  The rate caps consisted of gradually declining limits on the rates that ‘carriers may recover from other carriers for delivering ISP-bound traffic.  The initial cap was set at $.0015/MOU and declined in increments to $.0007/MOU.  The new markets rule denied any intercarrier compensation for ISP-bound traffic (and thus mandated a bill-and-keep regime) in markets where the ISP’s LEC was ‘not exchanging traffic pursuant to [an] interconnection agreement[] prior to adoption’ of the ISP Remand Order.  The growth cap limited the total minutes for which a LEC could receive intercarrier compensation for the ISP-bound traffic. … [T]he mirroring rule, which applies only to ILECs, provides that an ILEC can avail itself of the rate caps and new markets rule only if it charges other carriers the same rate to terminate traffic subject to section 251(b)(5) originating on those carriers’ networks. [footnoteRef:27]  [27: 		47 U.S.C. § 251(b)(5).] 


Exercising authority delegated to it by Congress in 47 U.S.C. § 160, the FCC subsequently issued an order granting a petition requesting forbearance from the growth cap rule and the new markets rule.  That order rendered those two rules no longer enforceable as of October 18, 2004. 

FCC Amicus Brief at 9-10 (note and citations omitted); I.D. at 28.

With regard to the authority of the FCC to preempt the states, the FCC stated: 

[T]he FCC expressly declared that its intercarrier compensation regime for ISP-bound traffic pre-empted inconsistent state regulation.  The FCC explained, … it has ‘exercise[d] [its] authority under section 201 to determine the appropriate intercarrier compensation for ISP-bound traffic,’…and thus ‘state commissions will no longer have authority to address this issue.’ 
	
FCC Amicus Brief at 10-11 (note and citation omitted); I.D. at 28.

The ALJ concluded that, most significantly, the FCC affirmatively stated:

The ISP Remand Order established an intercarrier compensation regime that applies to ISP-bound traffic exchanged between CLECs.  …[T]he FCC’s description of the scope of its compensation regime, and the regulatory purpose … apply to CLEC-to-CLEC ISP-bound traffic.

FCC Amicus Brief at 15 (emphasis added); I.D. at 29.

	As such, the ALJ determined that it is evident from the sound reasoning of the FCC Amicus Brief that, under the ISP Remand Order, the Commission cannot use state law to resolve this dispute regarding the appropriate rate for compensation for Core’s transport and termination services for ISP-bound local traffic.  Therefore, the ALJ concluded that, in order to comply with the ISP Remand Order, the subject-matter of this case, CLEC-to-CLEC exchange of ISP-bound local traffic, is governed by federal law.  I.D. at 29.

		2.	Exceptions

		Core argued in its Exceptions that the ALJ erred in re-examining the Commission’s subject matter jurisdiction, previously established in the Material Question Order, over intrastate CLEC-CLEC traffic in light of the FCC Amicus Brief, and in finding that the FCC Amicus Brief overrides this Commission’s previous determination that it has subject matter jurisdiction over intrastate CLEC-CLEC traffic.  Core Exc. at 7.

		Core opines that the ALJ’s statement  “that the paramount issue of whether the Commission has jurisdiction needs to be addressed anew due to the development of the FCC Amicus Brief declaring its intent in the ISP Remand Order”[footnoteRef:28] disregarded the fact that the Commission has already determined in the Material Question Order that: (1) it has subject matter jurisdiction to resolve a formal complaint regarding payment for CLEC-CLEC ISP-bound traffic; (2) the FCC’s ISP Remand Order does not apply to CLEC-CLEC traffic; and (3) it maintains jurisdiction over CLEC-CLEC ISP-bound traffic that is originated and terminated within Pennsylvania.[footnoteRef:29]  Core Exc. at 7-8. [28: 		I.D. at 23.]  [29: 	Material Question Order at 10.] 


		Core opines that the ALJ’s reliance on the FCC Amicus Brief was erroneous as neither this Commission nor the FCC – through formal FCC action – have acted to alter the currently applicable precedent established in the Material Question Order.  Core Exc. at 8.  Core argues that the ALJ is charged with implementing the currently applicable Commission precedent and Pennsylvania law pursuant to the doctrine of “the law of the case,”[footnoteRef:30] which stands for the proposition that “a court involved in the later phases of a litigated matter should not reopen questions decided by another judge of the same court or by a higher court in the earlier phases of the matter.”[footnoteRef:31]  Core Exc. at 8. [30: 		The doctrine of the law of the case provides that if an appellate court has considered and decided a question on appeal, neither that court nor any trial court may revisit that question during another phase of the same case. The doctrine is designed to promote judicial economy, uniformity of decision making, protect the settled expectations of the parties, maintain the consistency of the litigation and end the case. Gateway Towers Condo. Ass ‘n v. Krohn, 845 A.2d 855, 861 (Pa. Super. 2004)(citations omitted).  Core Exc. at 8.]  [31: 		In re De Facto Condemnation and Taking of WBF Associates, L.P., 903 A.2d 1192, 1207 (Pa. 2006). ] 


		Core contends that in the instant case, the Commission has already thoroughly considered and answered the same issue that the ALJ chose to consider “anew.”  As such, Core asserts that the ALJ’s analysis of Core’s Complaint should have begun with the presumption that the Commission’s precedent, as set forth in the Material Question Order, remains in effect.  Core Exc. at 9.

		Core also argues that, even if the ALJ did have a valid justification to reconsider “anew” the Material Question Order, she failed to engage in the appropriate· analysis to establish exceptional circumstance that is necessary to depart from the law of the case.  In this regard, Core cites to a Pennsylvania Commonwealth Court decision holding that such departure is allowed only in exceptional circumstances where “. . . there has been an intervening change in the controlling law, a substantial change in the facts or evidence giving rise to the dispute in the matter, or where the prior holding was clearly erroneous and would create a manifest injustice if followed.[footnoteRef:32]  Core Exc. at 9. [32: 		Nat’l R.R. Passenger Corp. v. Fowler, 788 A.2d 1053, 1060 (Pa. Cmwlth. 2001).] 


		In its Reply Exceptions, AT&T offers three reasons why the doctrine of the “law of the case” does not preclude the ALJ or the Commission from addressing the Commission’s subject matter jurisdiction over ISP-bound traffic in this proceeding.  

		First, AT&T submits that it is well-established that the doctrine of the “law of the case” does not apply when a court is examining subject matter jurisdiction, which is precisely what is happening in this case, where the ALJ is recommending that the Commission reconsider its decision on its subject matter jurisdiction over ISP-bound traffic.  In support of its position, AT&T cites to two Pennsylvania Commonwealth Court decisions where the Court rejected the claim that the doctrine of the “law of the case” precluded a judge from reconsidering the issue of subject matter jurisdiction even though another judge previously had decided the issue.

		The first case cited by AT&T, Village Charter School v. Chester Upland School District,[footnoteRef:33] involved a proceeding where the Court rejected the claim that the doctrine of the “law of the case” precluded a judge from reconsidering the issue of subject matter jurisdiction even though another judge previously had decided the issue.  The Court stated that “whenever a court discovers that it lacks jurisdiction over the subject matter or the cause of action it is compelled to dismiss the matter under all circumstances, even where we erroneously decided the question in a prior ruling.”  (emphasis added).  Similarly, in the second case cited by AT&T, Balfour Beatty Construction, Inc., v. Dept. of Transportation,[footnoteRef:34] the Court ruled that the “law of the case doctrine will not preclude reconsideration by the full Court on a question of subject matter jurisdiction, even when there has been no formal request for reconsideration.” AT&T R.Exc. at 4. [33: 		Village Charter School v. Chester Upland School District, 813 A.2d 20, 25 (Pa. Cmwlth. 2002).]  [34: 	 	Balfour Beatty Construction, Inc., v. Dept. of Transportation, 783 A.2d 901, 906 (Pa. Cmwlth. 2001).] 


		AT&T next argues that, pursuant to Clearwater Concrete & Masonry Inc. v. West Philadelphia Financial Services Institution,[footnoteRef:35] the doctrine of the “law of the case” cannot be applied to prevent a trial judge from reconsidering its own decision.  AT&T opines that in this proceeding, all the Commission is doing is reconsidering its own determination on jurisdiction. [35: 	 	Clearwater Concrete & Masonry, Inc., v. West Philadelphia Financial Services Institution, 18 A.3d 1213, 2011 WL 1136216, * 3 (Pa. Super. 2011).] 


		Finally, AT&T points out that, as even Core acknowledges, there are exceptions to the “law of the case” doctrine where “there has been an intervening change in the controlling law” or “where the prior holding was clearly erroneous and would create a manifest injustice if followed.”[footnoteRef:36]  AT&T submits that those exceptions plainly would apply in this case if the law of the case doctrine otherwise were applicable.  [36: 		Baker v. Cambridge Chase, Inc., 725 A.2d 757, 774 (Pa. Super. 1999) (Baker) (citations omitted).] 


		AT&T maintains that the controlling law here is federal law, specifically, the ISP Remand Order.  As such, AT&T contends that the ALJ correctly recognized that that the Material Question Order simply misinterpreted the ISP Remand Order as a result of the FCC’s (and now the Ninth Circuit’s) recent interpretation of its ISP Remand Order.  Accordingly, AT&T concludes that the doctrine of the “law of the case” does not apply in this proceeding.[footnoteRef:37]  [37: 		See Baker, 725 A.2d at 774 (“the law of the case doctrine ... do[es] not nullify the obligation to reject decisions which are without support in the law.”).] 


		3.	Disposition

		We agree with AT&T that the doctrine of the “law of the case” cannot be applied to prevent a trial judge from reconsidering its own decision regarding subject matter jurisdiction.  In this case, the ALJ recognized that Commission’s Material Question Order has been overtaken by subsequent events, namely the FCC Amicus Brief and the Ninth Circuit’s decision in Pac-West.  These authorities provide persuasive precedent on the question of jurisdiction over the subject matter in this proceeding, namely ISP-bound local CLEC-CLEC traffic.  As AT&T has argued, there has been an intervening change in the controlling law since we issued the Material Question Order that persuades us to re-examine our prior determination regarding subject matter jurisdiction over ISP-bound CLEC-CLEC local traffic.

		Therefore, consistent with the court decisions cited by AT&T in its Reply Exceptions, we conclude that the ALJ did not err in re-examining the Commission’s prior determination regarding subject matter jurisdiction over ISP-bound CLEC-CLEC local traffic.  Accordingly, we shall deny Core’s Exceptions in which it argued that the doctrine of the “law of the case” prevents the Commission from revisiting our Material Question Order.

C.	Did the ALJ Err in Finding that the FCC Amicus Brief Overrides this Commission’s Previously Established Subject Matter Jurisdiction Over Intrastate CLCE-CLEC Traffic?  (Core Exception No. 2 at 10 ‑‑ 25).

		1.	Exceptions

		In this Exception, Core argues that the ALJ erred in finding that the FCC Amicus Brief overrides this Commission’s previous determination in the Material Question Order that the Commission has subject matter jurisdiction over intrastate CLCE-CLEC ISP-bound traffic for the following two reasons: (a) the FCC Staff’s reading of the ISP Remand Order is contrary to the language, premises and structure of that Order; and (b) the Commission owes no deference to the FCC Amicus Brief.

a.	Is the FCC Staff’s Reading of the ISP Remand Order Contrary to the Language, Premises and Structure of the Order?

		Core claims that ALJ erred in finding that “the FCC Amicus Brief provides sound reasoning . . . that the Commission does not have subject-matter jurisdiction to use state law to resolve this dispute regarding the appropriate rate for compensation for Core’s transport and termination services for ISP-bound traffic.”[footnoteRef:38]  Core Exc. at 11. [38: 		I.D. at 29.] 


		Core notes that the Initial Decision rejects the Commission’s own finding that “[c]ompensation applicable from CLEC to CLEC for ISP-bound traffic, was not addressed in the ISP Remand Order, and reliance on that order to resolve the jurisdictional issue in this case is misplaced.”[footnoteRef:39]  In addition to relying on its arguments made in Exception No. 1, above, that the Commission’s findings in the Material Question Order remain applicable law, Core also argues that, contrary to the Initial Decision, the FCC Amicus Brief fails to provide “sound reasoning” for the Commission to overturn its own Material Question Order.[footnoteRef:40]  Id. at 11. [39: 		Material Question Order at 10.]  [40: 		Because we rejected Core’s arguments in its Exception No. 1, we will not reiterate them here.] 


		Core contends that the FCC Staff failed to demonstrate that the ISP Remand Order clearly preempts state commissions from adjudicating compensation for CLEC-CLEC ISP-bound traffic because the FCC Amicus Brief provides only minimal analysis on the crucial issue of preemption.[footnoteRef:41]  Id. at 11.  Core argues that there must be “a clear indication that an agency intends to preempt state regulation.”[footnoteRef:42]  Core claims that, instead of meeting the requirement head-on that preemption must be clear and unambiguous, the FCC Staff starts with the premise that the ISP Remand Order addresses CLEC-CLEC ISP-bound traffic and that the California Commission’s orders conflict with the ISP Remand Order.  Id. at 11-12. [41: 		FCC Amicus Brief at 25-29.]  [42: 		Core Answer to AT&T Motion to Dismiss dated December 28, 2009 at 8‑15; Hillsborough County Automated Med. Labs., Inc. v. Auto. Med. Labs.,471 U.S. 707 (1985).] 


		Core also argues that, contrary to the FCC Staff s primary argument in the FCC Amicus Brief, the language of the ISP Remand Order fails to demonstrate any intention to regulate CLEC-CLEC traffic.  Core claims that the ISP Remand Order is utterly silent about how to implement its rules as between two CLECs. Core contends that, although the plain language of the ISP Remand Order frequently specifies the relationship between incumbent LECs and competitive LECs, it never discusses dealings between two CLECs. Instead, the structure of the Order and its rules indicate that the FCC was addressing ILEC-CLEC traffic only.  Id. at 12.

		In its Replies to Exceptions, AT&T disagrees with Core’s assertion that the FCC Amicus Brief provides only minimal analysis  because, in AT&T’s opinion, the analysis the FCC provides in its Amicus Brief is substantial and compelling.[footnoteRef:43]  AT&T R.Exc. at 6-7. [43: 		See FCC Amicus Brief at 25-29.] 


		AT&T notes that the FCC first pointed out the well-settled rule that a federal agency acting within the scope of its congressionally delegated authority may pre-empt state regulation.[footnoteRef:44]  AT&T notes that the FCC then observed that, in order to determine whether preemption has occurred, a “court asks ‘whether [the federal agency] meant to pre-empt [the state law], and, if so, whether that action is within the scope of the federal agency’s delegated authority.’”[footnoteRef:45]  Id. at 7. [44: 		Barrientos v. Morton, LLC, 583 F.3d 1197, 1208 (9th Cir. 2009) (Barrientos); Fid. Fed. Savings & Loan Ass’n v. de la Cuesta, 458 U.S. 141, 153 (1982) (de la Cuesta).]  [45: 		Barrientos, 583 F.3d at 1208 (quoting de la Cuesta at 154 (brackets in original)).] 


		AT&T further avers that the FCC Amicus Brief correctly notes that both tests are easily satisfied here.  In support of its averment, AT&T offers the following:

First, the FCC points out that the FCC’s expression of its intent to preempt state authority is “quite clear.” And it is.  The FCC in the ISP Remand Order expressly declares that the FCC had “exercise[d] [its] authority . . . to determine the appropriate intercarrier compensation for ISP bound traffic” and consequently “state commissions will no longer have authority to address this issue.” ISP Remand Order, 16 FCC Rcd at 9189 (¶ 82).  Just as clearly, the FCC was acting within the scope of its Congressionally-delegated authority.  Because ISP-bound traffic is “interstate,” and because Section 201(b) gives the FCC express authority to regulate “interstate” communications, the FCC clearly had the authority to issue the ISP Remand Order and the new markets and rate cap rules, as the D.C. Circuit has held in upholding 


the Order. Core Communications v. FCC, 592 F.3d l39 (D.C. Cir. 2010), cert. denied, 131 S. Ct. 597 (2010). 

AT&T R.Exc. at 7.

Moreover, AT&T asserts that the Ninth Circuit in Pac-West has now held that the ISP Remand Order does indeed expressly preempt state law in disputes involving CLEC-originated ISP-bound traffic[footnoteRef:46] and this forecloses any argument to the contrary. [46: 		Pac-West, slip op. at 8395-96.] 


		Next, Core argues that the ISP Remand Order created a complicated set of interrelated rules including a price cap, growth cap, three-to-one ratio, and a new market bar.[footnoteRef:47]  Core Exc. at 13.  In support of its argument, Core submits that two of the ISP Remand Order’s pricing rules apply only in an ILEC-CLEC relationship and not a CLEC-to-CLEC relationship.  The two pricing rules are: (1) the incumbent LEC “opts-in” to the regime on a state-by-state basis, by lowering the price of termination on its own network to the FCC’s rate cap (the so-called “mirroring rule”)[footnoteRef:48] and (2) the interconnection agreement governing reciprocal compensation between a particular incumbent LEC and a particular competitive LEC includes an applicable change-of-law provision.[footnoteRef:49]  Core Exc. at 13.  Because the ISP Remand Order did not establish rules specifically for CLEC-CLEC traffic, Core submits that it was not intended to apply to CLEC-CLEC traffic. [47: 		ISP Remand Order at 78, 79, 81.]  [48: 		ISP Remand Order at ¶ 89.]  [49: 		ISP Remand Order at ¶ 82.] 


		AT&T replies that, just because some of the rules in the ISP Remand Order, such as the mirroring rule apply only to ILEC-originated traffic, this does not mean that the same is true of all of the rules (i.e., the new markets and rate cap rules).  AT&T submits that, as demonstrated by the text of the FCC Amicus Brief, certain rules also apply to CLEC-to-CLEC traffic: 

The FCC in adopting the new markets and rate cap rules repeatedly used the word “carriers,” a broad term that includes both ILECs (incumbent local exchange carriers) and CLECs (competing local exchange carriers).  For example, the new markets rule requires “carriers” to “exchange ISP-bound traffic on a bill-and-keep basis” if those “carriers [were] not exchanging traffic pursuant to interconnection agreements” before the ISP Remand Order was adopted.  Similarly, the rate cap rule restricts “the amount that carriers may recover from other carriers for delivering ISP-bound traffic.”  Not once does the FCC in the passages of the ISP Remand Order adopting the rate cap or new markets rules use the term “ILEC,” “incumbent carrier,” or similar restrictive language.

The FCC’s language choice is “a decision that is imbued with legal significance.”  In contrast to the broad term “carrier” used in the rate cap and new markets rules, the FCC used the more restrictive terms “incumbent LEC[s],” “ILEC[s],” or “incumbent[s]” at least 14 times in adopting or describing the mirroring rule, a rule that applies only to ISP-bound traffic  originated by ILECs.  Under the “well-established canon” of interpretation, the use of “different words in connection with the same subject” “demonstrates that [the drafter] intended to convey a different meaning for those words.”  The unmodified word “carrier” the FCC used in adopting the rate cap and the new markets rules has a different meaning than the narrower term “ILEC” (and its synonyms) that it used in adopting the mirroring rule. The use of the broad term “carrier” shows that the rate cap and new markets rules apply to exchanges of ISP-bound traffic between two CLECs.

FCC Amicus Brief at 16-17 (footnotes omitted).  AT&T notes that the Ninth Circuit’s independent analysis comes to exactly the same conclusion.[footnoteRef:50] [50: 		Pac-West, slip op. at 8385, 8389, 8392.] 


		Next Core argues that the ISP Remand Order’s insistence on implementation via the interconnection agreement process presumes an ILEC-CLEC relationship since, under TA-96, a CLEC may invoke its rights to negotiation and arbitration of an Interconnection Agreement (“ICA”) only with an “incumbent local exchange carrier.” 47 U.S.C. § 252(a)-(b).  While the FCC staff claims the ISP Remand Order’s reference to “interconnection agreements” was meant to include private carriage CLEC-CLEC traffic exchange agreements,[footnoteRef:51] Core argues that there is no evidence that the FCC, in drafting the ISP Remand Order, had any such intent.  Core Exc. at 14-16. [51: 		FCC Amicus Brief at 22] 


		AT&T rejoins that Core seems fixated on the fact that the ISP Remand Order at multiple places talks about interconnection agreements.  Core argues that the term “interconnection agreement” means only an Interconnection Agreement under Section 252 of TA-96 – which Core asserts can only be between an ILEC and a CLEC.  From this assertion, Core interprets the ISP Remand Order as dealing only with ILEC-originated traffic. Beside the fact that this conclusion is a non sequitur, AT&T contends that the premise is flatly wrong as well. AT&T notes that, as the FCC recognized (and as Core itself also recognizes), CLECs can and do enter into traffic exchange agreements which serve as interconnection agreements with one another.[footnoteRef:52]  Moreover, as the FCC also points out, a significant portion of the references to “interconnection agreements” is not modified in any way, explicitly or implicitly, by “Section 252.” AT&T R.Exc. at 10‑11. [52: 		FCC Amicus Brief at 22.] 


		As further justification as to why the FCC Amicus Brief is contrary to the ISP Remand Order, Core argues that the Amicus Brief points to the FCC’s statements delineating both the scope of its proceeding and its rules to buttress its reading of the ISP Remand Order.  Core notes that only one fleeting reference to “all LECs” in a footnote to the now-vacated 1999 ISP Declaratory Order[footnoteRef:53] could be read to encompass CLEC-CLEC traffic, while every other FCC statement regarding the scope of the FCC’s ISP-bound traffic proceedings, and the ISP Remand Order itself, confirms that the ISP Remand Order was intended only to resolve disputes involving compensation for ISP-bound traffic between ILECs and CLECs.  Furthermore, in the FCC’s 1997 Public Notice initiating the proceedings which led to the ISP Remand Order, Core claims that the FCC recognized that the issue of compensation for ISP-bound traffic was an issue between ILECs and CLECs.  Core Exc. at 16-17. [53: 		Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier Compensation for ISP-Bound Traffic, 14 FCC Rcd 3689 (1999) (ISP Declaratory Order). ] 


		AT&T retorts that Core’s further justification is demonstrably wrong.  AT&T contends that, as the FCC pointed out in its Amicus Brief (and as the Ninth Circuit recognized), while the FCC used terms like “incumbent LEC,” “ILEC” and “incumbents” no less than fourteen times in describing and explaining the mirroring rule, in describing and explaining the new markets and rate cap rules the FCC consistently used the term “carriers,” a broad term that encompasses both ILECs and CLECs.  That deliberate choice of language demonstrates that the FCC intended its new markets and rate cap rules to have a broader reach than its mirroring rule.  According to AT&T, a broader reach, one that includes both CLEC-originated and ILEC-originated ISP-bound traffic, was essential if the regulatory purpose underlying the ISP Remand Order was to be satisfied and not thwarted.[footnoteRef:54]  AT&T R.Exc. at 9. [54: 		FCC Amicus Brief at 20-21.] 


		Core further argues that the FCC’s 2004 Core Forbearance Order.[footnoteRef:55] also confirmed that the scope of the ISP Remand Order was limited to ILEC-originated traffic.  In support of its claim, Core cites to several quotations from the Core Forbearance Order.  Core Exc. at 18. [55: 		Petition of Core Communications, Inc. for Forbearance  Under 47 U.S.C. § 160(c) From Application of the ISP Remand Order, WC Docket No. 03-171, 19 FCC Rcd 20179, 2004 WL 2341235 at ¶ 8 (Oct. 18, 2004) (Core Forbearance Order).] 


		AT&T responds that all of the quotations cited by Core refer to and address the mirroring rule (which everyone acknowledges applies only to ILEC-originated traffic) and its implementation.  Accordingly, they prove absolutely nothing about the new markets and rate cap rules.  AT&T also notes that the Ninth Circuit agrees that the mirroring rule is limited to ILEC-originated traffic.[footnoteRef:56]  AT&T R.Exc.at 10, fn 9. [56: 		Pac-West, slip op. at 8392.] 


		In its Exceptions, Core also references statements that were made by the FCC in its Notice of Proposed Rulemaking, In re Developing a Unified Intercarrier Compensation Regime, 16 F.C.C.R. 9610 (2001) (Unified Carrier Compensation Order) that demonstrate that the ISP Remand Order is limited to ILEC-originated traffic.  Core Exc. at 17-18.  Core notes that the FCC stated, noting the absence of any “symptoms of market failure,” that “we do not contemplate a need to adopt new rules governing CLEC-to-CLEC . . . arrangements.”  Unified Carrier Compensation Order at 3.  Core explains that the FCC Amicus Brief attempted to distinguish this statement when it said “[t]he FCC in these statements expressed its tentative views on possible future rule revisions.”[footnoteRef:57]  Core submits that the FCC Amicus Brief is not credible because the FCC found no “symptoms of market failure” with respect to “CLEC-to-CLEC arrangements” on the same day it released the ISP Remand Order.  Core avers that the FCC would have no rational basis to lump CLEC-to-CLEC traffic into its contemporaneous ISP Remand Order.  (Core Exc. at 18). [57: 		FCC Amicus Brief at 24.] 


		In response, AT&T states that the FCC’s Unified Carrier Compensation Order started a rulemaking to consider what, if any, amendments the FCC should make in the future “to the broad universe of existing intercarrier compensation arrangements.”[footnoteRef:58]  AT&T avers that the FCC did not say anything in these statements about existing rules or the ISP Remand Order.  AT&T notes that the rules the Parties are talking about – the new markets and rate cap rules – were at that time existing and that the Ninth Circuit agrees with this validation.[footnoteRef:59]  AT&T R.Exc. at 10, fn 9. [58: 		Unified Carrier Compensation Order at 9612 (¶ 2).]  [59: 		Pac-West, slip op. at 8391-8395.] 


		Core also faults the FCC for arguing that interpreting the ISP Remand Order to include CLEC-to-CLEC traffic within the compensation regime because it “furthers the regulatory purpose underlying” the new markets and rate cap rules.  Core claims that it is improper to consider regulatory purpose in interpreting an order or rule.  Core Exc. at 19. 

		AT&T replies that Core’s accusation is clearly wrong.  AT&T cites Pac-West, slip op. at 8391-8395and Crown Pacific v. Occupational Safety & Health Review Comm’n, 197 F.3d 1036, 1040 (9th Cir. 1999) for the proposition that the “regulatory purpose” is considered in interpreting an agency regulation.  AT&T asserts that under the well-established canon of statutory and regulatory interpretation, an enactment is construed in light of its “object and policy.”[footnoteRef:60]  AT&T notes that, as stated in the FCC Amicus Brief, the whole purpose of the ISP Remand Order was to “diminish the substantial economic distortions and opportunities for regulatory arbitrage arising from the operation of the reciprocal compensation regime for ISP-bound traffic.”[footnoteRef:61] [60: 		U.S. Nat’l. Bank of Oregon v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 455 (1993).  See, e.g., Dada v. Mukasey, 554 U.S. 1, 16 (2008); Holloway v. U.S., 526 U.S. 1, 9 (1999).]  [61: 		FCC Amicus Brief at 20.] 


b.	Disposition

		We are of the opinion that Core’s allegation that the FCC’s reading of the ISP Remand Order is “contrary to the language, premises and structure of the order” is unwarranted.  In light of the Ninth Circuit’s Pac-West decision, which adopted the arguments advanced by the FCC in the FCC’s Amicus Brief, we are of the opinion that our previous determinations in our Material Question Order “that AT&T’s interpretation of the ISP Remand Order is too broad” and that “[c]ompensation applicable from CLEC to CLEC for ISP-bound traffic was not addressed in the ISP Remand Order, [footnote omitted] and reliance on that order to resolve the jurisdictional issue in this case is misplaced,” must be revisited .  As such, we shall apply the latest pronouncement from the FCC, as expressed in its Amicus Brief, and the Ninth Circuit’s decision in Pac-West to this proceeding.

		In making this determination, we note that, as the Ninth Circuit stated, the FCC “is best positioned to describe the reach of its own orders.”  Furthermore, we note that the FCC in its Amicus Brief, as echoed by the Ninth Circuit, pronounced that its interpretation is not only consistent with the language, structure and purpose of the ISP Remand Order, but that that interpretation is compelled by the Order’s language, structure and purpose.  See FCC Amicus Brief at 15-24.[footnoteRef:62]   [62: 		Pac-West, slip op. at 8397] 


		We are not persuaded by Core’s arguments that the ISP Remand Order is applicable only to ISP-bound traffic between an ILEC and a CLEC.  We are persuaded by the Ninth Circuit’s decision, which recognized that the “FCC’s overriding concern” was “the arbitrage opportunities created by ISP traffic generally ... [A]rbitrage related to ISP-bound traffic in no way depends on the participation of an ILEC.  The ISP Remand Order reflects this reality, imposing its rules on all LECs, with the exception of the ‘mirroring’ rule, which the FCC singled out as applicable only to ILECs.” Pac-West, slip op. at 8392 (emphasis in original).

c.	Did the ALJ Err in Finding that the Commission Should Defer to the FCC Amicus Brief?

		Core argues in its Exceptions that the ALJ erred in finding that “Core failed to deny that the FCC’s interpretation is to be viewed as deferential although it was provided through an Amicus Brief.”[footnoteRef:63]  In support of this argument, Core explains: [63: 		I.D. at 26.] 


At the hearing in this case, the parties informed the ALJ that the Ninth Circuit Court of Appeals had requested the FCC to submit an amicus brief addressing jurisdictional issues relating to CLEC-CLEC ISP-bound traffic.[footnoteRef:64]  The FCC submitted the brief to the Ninth Circuit after briefing and the close of the record in this case.  Although Core brought the amicus brief to the attention of the ALJ via an informal letter, Core states that it was careful to note that “[FCC] staff’s opinion ... conflicts with the Commission’s September 8, 2010 Material Question Order which found that the ISP Remand Order does not apply to CLEC-to-CLEC ISP-bound” traffic” and that “the arguments set forth in support of this conflicting viewpoint were before the Commission in deciding its Material Question Order.”[footnoteRef:65] Despite receiving informal letters from both parties contesting the relevance and content of the FCC Amicus Brief, the ALJ declined to order or permit additional briefing on the issue of deference, and, therefore, Core had no opportunity to “deny that the FCC’s interpretation is to be viewed as deferential.”  Indeed, the ALJ rejected Core’s attempt to introduce additional evidence relevant to the deference issue.[footnoteRef:66] [64: 		N.T. at 216-217.]  [65: 		See February 3, 2011 letter from Core to ALJ Jones.]  [66: 		I.D. at 11.] 


Core Exc. at 20-21.

		Core asserts that the Commission owes no deference to the FCC Amicus Brief and that the Initial Decision concludes without discussion that the Commission owes “deference” to the FCC Amicus Brief.[footnoteRef:67]  Core avers that the Initial Decision accepts that deference is due to the views of an agency as set forth in an amicus brief, but fails to acknowledge that there is no blanket “deference rule.”  Core Exc. at 21. [67: 		I.D. at 26.] 


		Core also asserts that deference to an agency brief is a doctrine riddled with exceptions and increasingly under attack.  Most importantly, Core argues that an agency brief is worthy of deference only where the brief interprets an existing regulation, and does not create a new one.[footnoteRef:68]  In the instant proceeding, Core opines that the FCC Amicus Brief is not worthy of deference because, consistent with its argument above, it does not merely interpret the ISP Remand Order.  Rather, it rewrites and expands the ISP Remand Order to encompass CLEC-CLEC traffic.  Core Exc. at 21. [68: 		See, Christensen v. Harris County, 529 U.S. 576 (2000) (Christensen) (“To defer to the agency’s position would be to permit the agency, under the guise of interpreting a regulation, to create de facto a new regulation”); and see, United States v. Hoyts Cinemas Corp., 380 F.3d 558, 568 (1st Cir. 2004) (“Deference to the agency’s view does not mean abdication . . . The Department is free to interpret reasonably an existing regulation without formally amending it; but where, as here, the interpretation has the practical effect of altering the regulation, a formal amendment-almost certainly prospective and after notice and comment-is the proper course.”).] 


		Core also cites a Third Circuit ruling for the proposition that no deference is due where the agency’s interpretation of its own rules is inconsistent with the actual language of those rules.[footnoteRef:69]  As such, Core opines that the FCC Amicus Brief is not consistent with the language, premises or structure of the ISP Remand Order and therefore is not worthy of deference.  Core Exc. at 22. [69: 		U.S. Dept. of Labor v. Mangifest, 826 F.2d 1318, 1324 (3rd Cir. 1987)(“we defer to a policymaker’s plausible explanation of the language in a regulation . . . The responsibility to promulgate clear and unambiguous standards is upon the Secretary.  The test is not what he might possibly have intended, but what he said.  If the language is faulty, the Secretary has the means and the obligation to amend.”).] 


		AT&T takes issue with Core’s interpretation of Christensen.  AT&T argues that the U.S. Supreme Court in that case declined to defer to an agency interpretation contained in a Labor Department opinion letter because the regulation in question was clear and unambiguous on its face.  The Court made clear that the threshold requirement for deference is that the regulation not be clear and unambiguous. If it were, there would be no need for an agency interpretation in the first place.  AT&T R.Exc. at 12, fn 12.

		With regard to Core’s citation to three court decisions that it claims support the position that the Commission may decline to defer to the FCC Amicus Brief, AT&T claims that, in all three of these cases, the agency was a party to the litigation and the interpretation was contained in a litigation brief filed by litigation counsel.  Accordingly, AT&T argues that the interpretations in these cases had all the earmarks of “post hoc rationalizations for agency action” by litigation counsel which the “courts may not accept.[footnoteRef:70]  AT&T R.Exc. at 12, fn 12. [70: 		Burlington Truck Lines, Inc. v. U.S., 156, 168-69 (1962).] 


		Core also observes that agency use of amicus briefs to broaden agency jurisdiction is an increasingly controversial practice.  It notes that in a recent case involving the FCC’s rules governing Section 251(c)(2) interconnection issues, Justice Scalia took issue with the practice of applying any deference to agency interpretations of its own rules, including the use of amicus briefs.  According to Justice Scalia, “when an agency promulgates an imprecise rule, it leaves to itself the implementation of that rule, and thus the initial determination of the rule’s meaning . . . It seems contrary to fundamental principles of separation of powers to permit the person who promulgates a law to interpret it as well.”  Talk America, Inc. v. Michigan Bell Telephone Co., 564 U.S. __ , _, 2011 U.S. LEXIS 4375, at *31-*32 (June 9, 2011) (Scalia, J., concurring) (Talk America).  Justice Scalia continued: “deferring to an agency’s interpretation of its own rule encourages the agency to enact vague rules which give it the power, in future adjudications, to do what it pleases.” Id.  Notably, the Justice pinpointed the FCC in particular as suspect in its use of amicus briefs: “[t]he seeming inappropriateness of Auer deference is especially evident in cases such as these, involving an agency that has repeatedly been rebuked in its attempts to expand the statute beyond its text, and has repeatedly sought new means to the same ends.” Id. at *32.  Core Exc. at 22-23.

		AT&T rejoins that in Talk America, the Supreme Court endorsed and affirmed these principles, holding that an FCC amicus brief that had been submitted to – and then rejected by - a lower court was entitled to deference and in fact was binding on the courts.[footnoteRef:71]  AT&T submits that the Court’s decision is instructive because there, as here, the FCC interpreted its existing rules and orders.  While there was arguably room for disagreement as to the correct interpretation of the rules and orders in question, the FCC’s interpretation was not “clearly erroneous.”  In addition, there, as here, there was no “reason to suspect that the interpretation does not reflect the agency’s fair and considered judgment on the matter in question.”  AT&T Exc. at 14-16.  The Court in Talk America didn’t hesitate to hold that the FCC’s interpretation was controlling even though, as the FCC itself conceded, the FCC advanced a novel interpretation of its longstanding interconnection regulations.  Here, by contrast, AT&T notes that there is nothing novel about the FCC’s interpretation of its ISP Remand Order in light of the fact that it is fully consistent with both the language and the regulatory purpose of the Order, and the FCC’s interpretation has been held to be entitled to deference and binding pursuant to the Ninth Circuit’s decision in Pac‑West, slip op. at 8396-97. [71: 		AT&T notes that all but one of the voting justices deferred to the FCC’s interpretation.  Justice Scalia, while agreeing with the others, wrote in a separate opinion that he would have reached the same result even in the absence of deference.  AT&T argues that Core doesn’t even attempt to distinguish Talk America.] 


		With regard to Core’s argument that the Commission should decline to defer to the FCC’s interpretation and instead adhere to the interpretation reflected in the Commission’s Material Question Order, AT&T submits that Core’s argument flies in the face of uniform Supreme Court precedent, including the Supreme Court’s Talk America decision.  AT&T further asserts that Core’s argument is also completely foreclosed by the decision in Pac-West, in which the Ninth Circuit held that the precise FCC Amicus Brief being debated in this case is entitled to deference and is binding.  Pac-West, slip op. at 8396-97.  As such, according to AT&T, the Ninth Circuit has fully vindicated the Initial Decision.  AT&T R.Exc. at 11. Moreover, even apart from the Ninth Circuit’s dispositive decision, controlling Supreme Court precedent compels the conclusion that the Initial Decision is correct on this point.  AT&T avers that it is well settled that an “agency’s reading of its own rule[s] is entitled to substantial deference.”[footnoteRef:72]  AT&T asserts that these principles apply to an interpretation that is contained in an amicus brief and there is no reason to suspect that the interpretation does not reflect the agency’s fair and considered judgment on the matter.  AT&T R.Exc. at 11-12. [72: 		Riegel v. Medtronic, 552 U.S. 312, 328 (2008).] 


		According to AT&T, application to this case of the three principles that (1) an agency’s reading of its own rules is entitled to deference; (2) an agency’s construction of its own regulation is controlling unless plainly erroneous or inconsistent with the regulation; and (3) no reason should exist to suspect that the interpretation of the agency does not reflect fair and considered judgment, which have been derived from controlling Supreme Court precedent, clearly demonstrate that the Initial Decision was correct in determining that the FCC Amicus brief is entitled to deference.  

		AT&T contends that the FCC clearly interpreted the ISP Remand Order and did not write a new order.  As for the second requirement, while one could take the position that the ISP Remand Order could have been clearer, that does not make the FCC’s interpretation “clearly erroneous.” To the contrary, the actual language of the ISP Remand Order and its underlying regulatory purpose make the FCC’s interpretation more easily defensible than Core’s strained interpretation, as the Ninth Circuit’s independent analysis confirms.  As to the third requirement, AT&T opines that not even Core claims that there is any “reason to suspect that the interpretation does not reflect the fair and considered judgment” of the FCC, especially in the wake of the Ninth Circuit’s decision in Pac-West.  AT&T R.Exc. at 13.

d.	Disposition

		We will deny Core’s Exception without reaching the question of whether or not the FCC’s Amicus Brief is entitled to deference.  Regardless of whether or not we are obligated, as a matter of law, to defer to the FCC’s pronouncements in its Amicus Brief, the FCC’s reasoning has been adopted by the Ninth Circuit Court of Appeals in Pac-West.  There, the Court held that the FCC has preempted inconsistent state regulation of intercarrier compensation for local ISP-bound CLEC-to-CLEC traffic.  In light of the FCC’s interpretation of its ISP Remand Order, and the Ninth Circuit’s decision adopting the FCC’s interpretation, we are persuaded that the better course is to revise our Material Question Order, and conform to the FCC’s interpretation of the ISP Remand Order and the decision of the Ninth Circuit.  Given the Pac-West decision, it is unnecessary to reach the question regarding whether the FCC’s pronouncements in its Amicus Brief are entitled to deference as a matter of law.

D.	Did the ALJ Err in Determining in Conclusion of Law No. 10 that the Nature of the Traffic Transported and Delivered by Core is Determinative of the Commission’s Jurisdiction?  (Core Exception No. 3 at 25 - 27).

		1.	The ALJ’s Initial Decision

		The ALJ concluded in her Initial Decision that the issue of “whether there was a mix of traffic (traffic other than ISP-bound) after September 2009” is an issue that must be addressed in this proceeding “if the Commission retains subject-matter jurisdiction.” I.D. at 24. 

		2.	Exceptions

		Core submits in its Exceptions that the ALJ erroneously found that “Core, failed to provide evidence to parse out the traffic that is VoIP versus ISP-bound traffic.”  Therefore, the ALJ recommended that “all traffic through August 31, 2010 ... is to be treated as ISP-bound traffic.[footnoteRef:73]  Core Exc. at 25. [73: 		I.D. at 35-36; FOF Nos. 54-57.] 


		Core argues that, under the ALJ’s recommendation, the intercarrier compensation amount that AT&T owes to Core would be based on the retail services that Core’s ISP and VoIP customers provide to their end users.  Core contends that this would mean that different rates, based on the wholesale customer’s offerings, would apply.  For example, Core states that if a terminating carrier’s wholesale customer offers traditional landline service to its end users, then rate “A” would apply, and if a terminating carrier’s customer provides VoIP service, then rate “B” would apply.  Core claims that such distinctions would be impossible to effectuate in fact.  Core Exc. at 25.

		Core claims that the Commission put this issue to rest in the Palmerton case, supra., in which Global NAPs, an originating carrier, argued that its customers sent VoIP traffic to Palmerton and, therefore, the compensation Global NAPs owed Palmerton for termination was something different than if the traffic originated in a traditional telecommunications protocol.  Core cites to the Commission’s Order in Palmerton, where the Commission rejected this argument:

First, excluding any consideration of the interstate versus intrastate jurisdictional classification of the traffic at issue— a matter that is addressed below – we find that strict reliance on the traffic protocols for the related calls that are being transmitted by GNAPs and eventually terminate in Palmerton’s network is not determinative of the Commission’s subject matter jurisdiction both in terms of applicable Pennsylvania and federal law and sound policy.  We find that strict reliance on these traffic protocols for these calls places the legal and technical analysis in this matter on a legally unsustainable course.  This approach also has the capacity of creating undesirable regulatory policy results. 

* * *

GNAPs’ function of transmitting and then indirectly accessing and terminating traffic at Palmerton’s network facilities is a common carrier telecommunications service, and the Commission has subject matter jurisdiction.  GNAPs’ fundamental telecommunications service function is not altered by the fact that GNAPs transports a “mix” of traffic including the “unique type” of VoIP calls.  A large part of the evidentiary record in this proceeding has been consumed in an attempt to ascertain whether the Commission’s subject matter jurisdiction is dependent upon the traffic protocols of the calls transported by GNAPs and indirectly terminated at Palmerton’s facilities rather than on the overall transportation function that, in and of itself, legally and technically constitutes a common carrier telecommunications service irrespective of the technical protocol classification of the traffic being carried.  This telecommunications service is clearly provided by a common carrier telecommunications utility that has been duly certificated to operate as such by this Commission within specific areas of the Commonwealth. 

Core Exc. at 26, citing Palmerton at 6-8 (additional emphasis added).

		Core alleges that in this proceeding, AT&T attempts to use a similar “type of traffic” defense to justify its nonpayment, and that the ALJ should not have relied upon AT&T’s position in concluding that the nature of the traffic transported and delivered by Core is determinative of the Commission’s jurisdiction.  Rather, Core argues that, consistent with Palmerton, the ALJ should have concluded that AT&T’s “function of transmitting and then indirectly accessing and terminating traffic” at Core’s “network facilities is a common carrier telecommunications service” regardless of what Core’s customers “do” with the traffic that is sent by AT&T.  Core Exc. at 26-27.

		In light of the above, Core opines that the relevant inquiry here is whether AT&T sent traffic to Core, whether Core terminated that traffic, and what amount AT&T is required to pay for that service.  As such, Core submits that the ALJ’s determination must therefore be reversed.  Core Exc. at 27.

		AT&T rejoins that Core is wrong in its claim that the ALJ erroneously found that Core “failed to provide evidence to parse out the traffic that is VoIP versus ISP-bound traffic,” and therefore all traffic in the case would be “treated as ISP-bound traffic.”  AT&T R.Exc. at 14.  AT&T notes that Core does not even attempt to disprove the ALJ’s conclusion that Core failed to identify any traffic at issue as VoIP.  Furthermore, AT&T submits that during the proceeding, Core acknowledged that 100% of the traffic at issue that was delivered up to and through September 2009, was locally dialed ISP-bound traffic.[footnoteRef:74]  And, while Core asserted that a small amount of the locally dialed traffic that was delivered subsequent to September 2009, was traffic delivered to VoIP providers rather than ISPs, Core admitted that it could not show whether any of the post-September 2009 traffic sent by AT&T was VoIP traffic.[footnoteRef:75]  AT&T R.Exc. at 14. [74: 		Testimony of Bret Mingo at 2; Attachment C to AT&T St. No. 1.0 (Response to Interrogatory AT&T-II-13 & 14; Response to Interrogatory AT&T-III-3).]  [75: 		N.T. at 42-43; Attachment C to AT&T St. No. 1.0 (Response to Interrogatory ATT-III-4); FOF 55. AT&T R.Exc. at 14.] 


		As such, AT&T contends that it was reasonable for the ALJ to treat all of the traffic at issue as ISP-bound given Core’s failure of proof, and its admission that the vast majority of the traffic at issue was ISP-bound.  AT&T opines the ALJ applied the same logic here, in concluding that all traffic should be considered ISP-bound, as did the FCC when it concluded in its end-to-end analysis that all ISP-bound traffic shall be treated as interstate, because ISP-bound traffic “is jurisdictionally mixed and largely interstate,” and “interstate and intrastate components cannot be reliably separated.”[footnoteRef:76]  AT&T R.Exc. at 14-15. [76: 		ISP Remand Order at ¶ 14. ] 


		AT&T also opines that Core’s claim that the nature of traffic is not determinative of jurisdiction defies reason because it is well-established that traffic categorized as interstate falls under the exclusive jurisdiction of the FCC, and traffic categorized as intrastate falls under the jurisdiction of state commissions[footnoteRef:77] – so the nature of the traffic as interstate or intrastate clearly matters and is determinative of jurisdiction.   [77: 		47 U.S.C. § 201(b) and 66 Pa. C.S. § 104.] 


		AT&T also argues that Core is wrong in arguing that the Palmerton case supports its position that the nature of the traffic is not determinative of jurisdiction, and that Core was not required to distinguish between ISP-bound traffic and VoIP traffic in this proceeding.  AT&T points out that all of the traffic in the Palmerton case involved 


VoIP traffic and, as such, ISP-bound traffic was not addressed.[footnoteRef:78]  AT&T notes that at that time, the FCC had not (and still has not) spoken on the jurisdictional nature of VoIP as this Commission acknowledged.[footnoteRef:79] [78: 		Palmerton at 5.  We note that the traffic implicated in Palmerton also included calls transmitted and terminated in protocols other than IP-based protocols, e.g., asynchronous transfer mode (ATM) and time division multiplexing (TDM).  Palmerton at 31.]  [79: 		Id.] 


		AT&T contends that the fact that the Commission in Palmerton treated the termination of VoIP traffic just like the termination of traditional landline service is immaterial because Core has not proven that there is any VoIP traffic at issue in this case.[footnoteRef:80]  Since Core failed to identify any specific call as being directed to a VoIP provider as opposed to an ISP in this proceeding, AT&T believes that the Commission is compelled to assume that all the traffic at issue is ISP-bound, especially because the FCC has determined that ISP-bound traffic falls under the exclusive jurisdiction of the FCC.  AT&T R.Exc. at 14-15. [80: 		N.T. at 43.] 


		Finally, with regard to Core’s argument that intercarrier compensation should not depend on the nature of the terminating carrier’s customer (VoIP vs. ISP) because it “would be impossible to effectuate in fact,” AT&T replies that Core has not shown that it is impossible for it to distinguish between its customers, but only that it has chosen not to.  

		3.	Disposition

		We shall deny Core’s Exception.  We disagree with Core’s argument that the nature of the traffic transported and delivered to Core is not determinative of the outcome of this proceeding.  In light of the FCC Amicus Brief and Pac-West, the nature of the traffic at issue must be ascertained.  As AT&T succinctly states, the nature of the traffic “clearly matters.”[footnoteRef:81]  In this proceeding the ALJ attempted to gather the appropriate facts in order to make a ruling consistent with federal law.  However, because the record evidence did not support a breakdown of traffic between ISP-bound traffic and VoIP traffic, the ALJ reasonably decided that all traffic in this proceeding would be presumed to be locally dialed ISP-bound traffic.  [81: 		In Palmerton the exercise of Commission jurisdiction focused not “upon the traffic protocols of the calls transported by GNAPs and indirectly terminated at Palmerton’s facilities” but “on the overall transportation function that, in and of itself, legally and technically constitutes a common carrier telecommunications service irrespective of the technical protocol classification of the traffic being carried.”  Palmerton at 8-9 (emphasis in the original).] 


		As the proponent of a Commission Order in this proceeding, Core clearly had the burden of proving the extent to which the traffic in question was ISP-bound v. VoIP traffic.  Having failed to meet its burden of proof, Core cannot be heard to complain that, in the absence of record evidence, the ALJ treated all of the traffic in question as ISP-bound.  This determination was reasonable, given that 100% of the traffic at issue through September 2009 was locally dialed ISP-bound traffic, and Core had asserted that only a small portion of the traffic delivered after September 2009 was VoIP traffic. 

		We also note that it is ultimately up to the parties involved in the origination, transport and termination of traffic to agree upon a method to comply with the FCC’s rules and regulations for jurisdictionally interstate traffic and to comply with this Commission’s rules and regulations for jurisdictionally intrastate traffic.  This issue could have been avoided if the Parties involved could have entered into a TEA in which they agreed to a level of reasonable compensation based on, for example, an estimated breakdown of each type of traffic and the amount of compensation that would apply.

E.	Did the ALJ Err in Finding that Core Argued for the Application of the FCC’s $0.0007 per MOU Rate in this Proceeding?  (Core Exception No. 4 at 27-28).

		1.	The ALJ’s Initial Decision

		The ALJ stated that, “[i]f it is determined that the ISP-bound traffic falls under federal jurisdiction, then Core has requested the Commission to decide whether the Commission should apply federal law in this dispute at a rate of $0.0007 per MOU.”  I.D. at 24. 

		2.	Exceptions

		Core excepts to the ALJ’s finding that it argued for the application of the FCC’s $0.0007/MOU rate in this proceeding.  Core submits that from the date it filed its Complaint through the testimony and in all of the pleadings that have been filed by Core in this proceeding, Core has advocated that – in the absence of a mutually acceptable agreement to the contrary – AT&T should be directed to compensate Core at its intrastate tariffed access rate.[footnoteRef:82]  Core also submits that the only alternate rate it offered was the Commission-derived TELRIC reciprocal compensation rate.[footnoteRef:83]  Core Exc. at 27-28. [82: 		Core M.B. at 17‑25.]  [83: 		Core M.B. at 25-29.] 


		AT&T did not file any Reply Exceptions on this issue.

		3.	Disposition

We agree with Core’s Exception.  The record demonstrates that Core argued first, that it be compensated by AT&T based on its intrastate access charge tariff at a terminating rate of $0.014 per MOU and, as an alternative, the Commission-derived intrastate TELRIC reciprocal compensation rate of $0.002439 per MOU.  However, in no instance does the record demonstrate that Core requested that the $0.0007 FCC rate cap from the ISP Remand Order should apply.  As such, we shall grant Core’s Exception on this issue.

F.	Did the ALJ Err in Finding of Fact No. 59 that Core’s Intrastate Switched Access Tariff Only Applies to Origination and Termination of Non-Local, Toll, Interexchange Traffic and Not to the AT&T Indirect Traffic?  (Core Exception No. 5 at 28-32).

		1.	The ALJ’s Initial Decision

		The ALJ’s Finding of Fact No. 59 states:

	Core has a filed intrastate switched access tariff, Pa. P.U.C. Tariff No. 4 entitled Switched Access Tariff with the Commission.  This tariff established access rates for the origination and termination of non-local, toll, interexchange traffic with a terminating access rate of $0.014 MOU.  AT&T Cross Exam. Exh. 12.

I.D. at 20.

		2.	Exceptions

		Core claims that the ALJ erred in making this finding because it is at odds with the plain terms of Core’s Switched Access Tariff (Tariff), which it claims is not limited to “non-local, toll, interexchange traffic ... ,” as the Initial Decision contends.  Rather, Core submits that its Switched Access Tariff applies to all intrastate “communications.”[footnoteRef:84]  Core submits that the term “non-local” does not appear anywhere in the Tariff and that the terms “toll” and “interexchange” appear, but only in connection with “Toll Presubscription” provisions,  Tariff, § 3.7.5, which it claims are irrelevant to this case.  Core Exc. at 28. [84: 		See Core M.B. at 17-19; Tariff, at § 1 (definition of “Switched Access Service”).] 


		Core provides substantial argument in it Exceptions, on pages 28-32, as to why it believes the Tariff should, rather than does, apply to AT&T indirect traffic.  Based on Core’s opinion that its Tariff extends to all “communications” within the Commission’s jurisdiction, and its claim that nothing in its Tariff limits its applicability in the manner determined by the ALJ, Core argues that the Initial Decision should be reversed.  Core Exc. at 28-32.

		AT&T replies that Core’s own advocacy defeats its claim.  AT&T submits that Core repeatedly points out in its Exceptions that its Tariff extends to all intrastate communications and clearly covers intrastate traffic.[footnoteRef:85]  However, AT&T asserts that ISP-bound traffic is interstate traffic and not intrastate traffic.[footnoteRef:86]   In light of Core’s own admission, AT&T argues that Core’s Tariff does not apply to the interstate traffic at issue in this case.  AT&T R.Exc. at 16. [85: 		See Core Exceptions at 28-29 (emphasis added).  See also PA P.U.C. Tariff No. 4 (titled “Core Communications, Inc. Regulations and Schedule of Intrastate Charges Applying to Switched Access Service”). ]  [86: 		AT&T Exc. at 7-14.] 


		AT&T points to references in Core Exceptions on pages 28-29, where Core cites snippets from its Tariff to come up with “the strained theory” that its Switched Access Tariff applies to the termination of local traffic.  However, AT&T observes that when actually looking at the Tariff as a whole, the only logical reading of the Tariff is that it very clearly applies only to non-local, toll, interexchange traffic, and does not establish any rate at all for the termination of locally dialed traffic of any sort, including locally dialed, ISP-bound traffic.[footnoteRef:87]  AT&T R.Exc. at 16. [87: 		AT&T M.B. at 22-27.] 


		AT&T also notes that Core’s Tariff is not applicable to AT&T’s indirect traffic because the Commission has observed that “[s]witched access charges are those that LECs bill to IXCs or other LECs, for using their facilities in the placement or receipt of toll calls.”[footnoteRef:88]  Furthermore, AT&T cites to Section 3017(b) of the Code, 66 Pa. C.S. § 3017(b), which provides that “[n]o person or entity may refuse to pay tariffed access charges for interexchange services provided by a local exchange telecommunications company.” (Emphasis added.)  Nevertheless, AT&T states that Core claims that the Commission’s statement and the statutory provision just mean that switched access tariffs apply to “toll” and “interexchange” traffic, and do not address the issue of whether switched access tariffs also apply to locally dialed traffic in the absence of a traffic exchange agreement.  AT&T R.Exc. at 18. [88: 		Global Order, Docket Nos. P-00991648, et al. (Order entered September 30, 1999) at 12 (emphasis added).] 


		AT&T asserts that Commission’s statement and the Pennsylvania statute are clear that switched access charges apply only to toll charges, and that this view of switched access charges is consistent with how every state commission in the country views switched access.  AT&T R.Exc. at 18.

		3.	Disposition

		We agree with AT&T that Core has not identified any instances in which this Commission, or any other state commission, has applied intrastate switched access rates to local traffic generally, or to locally dialed ISP-bound traffic specifically.  The primary purpose of a switched access charge tariff is to establish compensation for the origination and termination of toll or non-local calls.  The reciprocal compensation scheme addressed in the federal Telecommunications Act of 1996 and in subsequent FCC Orders, such as the ISP Remand Order, was created primarily for the settlement between local exchange companies for the transport and termination of local calls.  The reciprocal compensation regime is the counterpart to the switched access charge regime, which involves the settlement between interexchange carriers for the origination, transport and termination of long distance calls.  Furthermore, we take administrative notice that, as noted in our Global Order,[footnoteRef:89] we have held that “[s]witched access charges are those that LECs bill to IXCs or other LECs, for using their facilities in the placement or receipt of toll calls.”  As such, from a historical perspective, switched access charge tariffs do not apply to the termination of local calls.  And since the traffic in this proceeding is limited to local ISP-bound traffic, it is clear that Core’s Switched Access Tariff No. 4 is not applicable here. [89: 		Global Order at 12.] 


		Based upon our review of Core’s Switched Access Charge Tariff, we conclude that the Tariff applies only to the settlement of toll charges between interexchange carriers.  This is clearly demonstrated in the definitions ion Original Sheet No. 6 in Section 1 (Definitions), which defines “Access Service” as follows:

Access Service:  Switched Access to the network of an Interexchange Carrier for the purpose of originating or terminating communications. 

Furthermore, Original Sheet 11 of Section 2.1.1. (Scope) of Section 2.1 (Undertaking of Core Communications, Inc.) in Section 2 (Rules and Regulations) of the Tariff defines the Scope of the Tariff as follows:

	Core’s services offered pursuant to this Rate Sheet are furnished for Switched Access Service.  Core may offer these services over its own or resold facilities.  Core installs, operates, and maintains the communications services provided herein in accordance with the terms and conditions set forth under this Rate Sheet.  Core may act as the Customer’s agent for ordering access connection facilities provided by other carriers or entities as required in the Commission’s rules and orders, when authorized by the  Customer, to allow connection of a Customer’s location to the Core network.  The Customer shall be responsible for all charges due for such service agreement.  The Company’s services and facilities are provided on a monthly basis unless otherwise indicated, and are available twenty-four hours per day, seven days per week.

In addition, AT&T notes that Section 4.2.3 of the Tariff specifies that “Switched Access Service” is only provided for three types of calls – Originating Feature Group Access, Terminating Feature Group Access and Originating 800 Feature Group Access - none of which include local calls.  AT&T Exc. at 17.

		In light of the above, and based on the clear reading of Core’s Tariff No. 4, we conclude that the Tariff applies only to compensation for the settlement of toll or non-local traffic.  As such, Core’s Exception on this issue is denied.

G.	Did the ALJ Err in Finding of Fact No. 61 in Finding that Bill-And-Keep is the Industry Standard Method of Reciprocal Compensation?  (Core Exception No. 6 at 32- 34).

		1.	The ALJ’s Initial Decision

		In Finding of Fact No. 61 on page 20, the ALJ found that “[b]ill-and-keep is the industry standard method of reciprocal compensation for local traffic exchanged between CLECs.”

		2.	Exceptions

		Core disagrees with the ALJ’s finding that bill-and-keep is the industry standard method of reciprocal compensation for local traffic exchanged between CLECs.  Core opines that the ALJ confuses bill-and-keep (a form of reciprocal compensation) with the current trend of what it calls “carrier self-help and non-payment.”  Core Exc. at 32.

		In support of its argument, Core submits the following:

FCC rules define “bill-and-keep arrangements” as “those in which neither of the two interconnecting carriers charges the other for the termination of telecommunications traffic that originates on the other carrier’s network.” 47 C.F.R. § 51.713(b).  FCC rules state that “a state commission may impose bill-and-keep arrangements if the state commission determines that the amount of telecommunications traffic from one network to the other is roughly balanced with the amount of telecommunications traffic flowing in the opposite direction, and is expected to remain so . . . “ 47 C.F.R. § 51.713(b).  While carriers may agree to bill-and-keep arrangements, CLECs have never been “required” by the Commission to utilize it.  In fact, Core has steadfastly refused to agree that such arrangement is reasonable or acceptable in this situation.  Core R.B. at 4-11.  The record also supports the fact that Core has entered into non-bill-and-keep arrangements with other CLECs.  Core M.B. at 35.

Core Exc. at 32-33.

		In light of the above and based on other Findings of Fact in the Initial Decision, Core argues that the record simply does not support this finding.  Core Exc. at 33-34.

		AT&T, on the other hand, opines that the ALJ correctly determined that bill-and-keep is the industry standard method of reciprocal compensation for local traffic exchanged between CLECs.  AT&T argues that this finding reflects the Commission’s own prior determination that bill-and-keep is the “existing CLEC-to-CLEC intercarrier compensation practice in Pennsylvania.”[footnoteRef:90]  AT&T R.Exc. at 20. [90: 		PaPUC v. MClmetro Access Transmission Services, LLC, 2006 WL 2051138, * 1,9 (Order entered June 22, 2006).] 


		With regard to Core’s citation to 47 C.F.R. § 51.713 for the proposition that bill-and-keep can apply only when traffic flows are roughly balanced, AT&T argues that this section relates only to the Commission’s approval of interconnection agreements under the 1996 Act and, more importantly, applies only to an incumbent LEC’s rates for the transport and termination of traffic – which is not the issue here.  AT&T R.Exc. at 21‑22.

		3.	Disposition

We agree with Core that the ALJ erred in finding that bill-and-keep is the industry standard method of reciprocal compensation for local traffic exchanged between CLECs.  While bill-and-keep may be an appropriate form of reciprocal compensation between some carriers, especially in instances where the traffic between the two carriers is balanced, it has not been deemed a just and reasonable form of compensation where there is a significant imbalance in the amount of traffic.  The fact that Core has demonstrated that other carriers have opted to enter into agreements with Core adequately demonstrates that bill-and-keep cannot be considered the “standard” method of compensation between CLECs.  Therefore, we shall grant Core’s Exception on this issue and modify the ALJ’s Initial Decision accordingly.

H.	Did the ALJ Err in Finding of Fact No. 67 in Finding that Core Has “Charged Its Own Customers Very Close To Zero” (Core Exc. No. 7 at 35-36.)

		1.	The ALJ’s Initial Decision

		The ALJ Finding of Fact No. 67 states that “Core has charged its own customers ‘very close to zero’ for the services it has rendered for AT&T to transport and terminate calls to ISPs when Core customers originate such calls.”  I.D. at 21.

		2.	Exceptions

		Cores submits in its Exceptions that, while the Initial Decision does not reference any reliance on Finding of Fact No. 67 in the discussion of its recommended resolution of this matter, it is an erroneous statement that is not supported by the record and must be rejected.  Core Exc. at 35.

		Core further avers that the ALJ merely misinterpreted the context of its witness Mingo’s surrebuttal testimony, where he stated that “in the current environment of regulatory uncertainty, which AT&T and other originating carriers exploit, competitive carriers like Core have to price originating services at very close to zero, i.e., give it away.”[footnoteRef:91]  Id. [91: 		Core St. 1-SR at 10-11.] 


AT&T did not file a Reply to this Exception.

3.	Disposition

We shall grant this Exception based on our review of the record.  We conclude that Finding of Fact No. 67 is not supported by record evidence.

I.	Did the ALJ Err in Finding of Fact No. 75 that Core Failed to Provide Evidence of Any Economic Harm as a Result of a Bill-and-Keep Arrangement? (Core Exception No. 8 at 36 - 38).

		1.	The ALJ’s Initial Decision

		The ALJ’s Finding of Fact No. 75 states: “Core failed to provide evidence of any economic harm as a result of a bill-and-keep arrangement with AT&T.”  I.D. at 21.

		2.	Exceptions

		Core objects to the ALJ’s Finding of Fact No. 75 as contrary to significant record evidence that Core presented showing the economic harm that can result with the continued nonpayment by AT&T and others who utilize Core’s services.  Core Exc. at 36.

		Core argues that the ALJ failed to rely upon any record evidence to support this finding, and that this finding is not used anywhere in the ALJ’s discussion with regard to the recommended resolution of this matter.  Core Exc. at 36.  Furthermore, Core submits that the entire purpose of Core’s Complaint is to recover payment for services rendered because Core lacks other commercially reasonable alternatives and is prohibited from refusing to provide service to AT&T for non-payment.  In this regard, Core notes that, in its Motion for Interim Relief, it stated as follows:

The general rule pursuant to both state and federal law is that telecommunications carriers cannot cease providing service to other telecommunications carriers based on a payment dispute. The reason for this prohibition is to prevent stopping the flow of telecommunications traffic over a payment dispute because such disruption might result in preventing consumers from making and receiving the telephone calls of their choosing. This is very different from a traditional commercial setting wherein businesses are not forced to provide service to other businesses for free.

Core Motion for Interim Relief at 10 (footnotes omitted); Core Exc. at 36-37.

		Core also submits that it argued that, while AT&T tries to hide behind “bill-and-keep“ to justify its refusal to pay for services rendered, the record is clear that AT&T’s position is that it will pay nothing – under any theory – for Core’s termination services.[footnoteRef:92]  Core Exc. at 36. [92: 		Core M.B. at 34-37.] 


		Furthermore, Core argues that, despite the Initial Decision’s finding, it provided record evidence that AT&T continues to send significant amounts of indirect traffic to Core for termination while refusing to compensate Core for the use of Core’s network.  Core Exc. at 37.  Core cites to its witness Mingo’s testimony to show how it claimed it is harmed:

As long as AT&T refuses to pay for this service, Core remains unable to recover a substantial portion of its network costs.  This limits our ability to maintain the current network, let alone upgrade and expand the network. Indeed, coupled with similar refusals by other CLECs and IXCs to pay lawfully billed amounts, AT&T’s refusal to compensate Core anything at all, after using Core’s network to the tune of 406,102,334 minutes of use, threatens Core’s economic viability.  This, in turn, will impact the ability of Core to provide telecommunications services to ISPs or expand into new lines of business.

Core St. No.1 at 13-14 (emphasis added); Core Exc. at 37.

		Core concludes its argument on this issue by noting that the Commission itself has recognized that a failure to compensate carriers for termination services such as that provided by Core can result in an unconstitutional “taking” of the terminating carrier’s services.  Core cites to this Commission’s Petition for Certiorari to the United States Supreme Court[footnoteRef:93] [need a citation to this big case] where it stated: [93: 		In re High-Cost Universal Service Support, 24 F.C.C.R. 6475 (FCC 2008), aff’d, Core Communications, Inc. v. F.C.C., 592 F.3d 139 (D.C. Cir. 2010), pet. for cert. denied, 2010 U.S. LEXIS 8982 (2010).] 


The [ISP Remand Order], with its resulting rate, arbitrarily and capriciously discards the TELRIC model and imposes a new federal rate by fiat that . . . bears no relationship to cost ... the [FCC’s] rate is set so far below actual costs as to be unjust and confiscatory.  

Core Cross Exh. No. 1 at 20; Core Exc. at 38.

		Core explains that in the Supreme Court matter, the Commission was discussing the ISP Remand Order rate cap of $0.0007/MOU paid by ILECs to CLECs for the termination of ISP-bound traffic, which it described as “confiscatory.”  Core claims that application of bill-and-keep consistent with AT&T’s advocacy would result in an even more confiscatory rate of $0.00, which, consistent with the Commission’s Petition for Certiorari, would constitute a taking of Core’s services that cannot be permitted.

		In light of the above arguments, Core contends that the ALJ’s Finding of Fact that Core failed to provide any evidence of any economic harm as a result of a bill-and-keep arrangement with AT&T must be rejected.  Core Exc. at 36.

		AT&T, on the other hand, is of the opinion that the ALJ’s Finding of Fact No. 75 is correct and should stand.  First, in response to Core’s claim that Mr. Mingo presented such evidence in his direct testimony, AT&T submits that Mr. Mingo presented only conclusory remarks unsupported, and in fact disproven, by the record.  In this regard, AT&T states:

For example, Mr. Mingo claimed that Core has been harmed because it is “unable to recover a substantial portion of its network costs,” (Core Excpt. at 37) but that claim is unsubstantiated because Core did not put on any evidence regarding its costs.  Mr. Mingo also claimed that AT&T’s use of Core’s network “threatens Core’s economic viability.” Id.  But, again, there is nothing to back up that claim.  To the contrary, Core admits that from 1999 or 2000 (when it began operations) until the end of 2007 it consciously ignored that AT&T was “using” its network.  AT&T Excpt. Br. at 22-24.  If AT&T’s “use” of Core’s network was somehow “threatening Core’s economic viability” during that eight year period when AT&T’s use of Core’s network was by far at its highest (97% of the traffic at issue having been delivered before the end of2007, Mingo Direct, Ex. BLM-1, Core Hearing Exhibit No.2), surely Core would have noticed and tried to do something about it.  Moreover, since the complaint here was filed AT&T’s traffic has been virtually non-existent (id) (which coincides with the fact that virtually all Internet traffic has moved away from dial-up service to DSL, cable modem service, or some other high-speed arrangement), and certainly cannot be said to be “threatening” Core’s network in any way.

AT&T R.Exc. at 22-23 (footnote omitted).

		AT&T also argues that Core’s argument, that it does not have the ability to block traffic from AT&T, is a “red herring” intended to cover up Core’s own failure to help itself.  Core admits that, as far back as 2000, it had all the information it needed to bill AT&T for the termination of locally dialed, ISP-bound traffic but that it failed to act on that information until nearly eight years later.[footnoteRef:94]  AT&T contends that, if Core had bothered to look at that information, it could have acted in 2000 by filing a tariffed rate for the termination of locally dialed traffic, by approaching AT&T for an agreement, or by seeking Commission assistance.  However, AT&T claims that Core did none of those things, and cannot now complain about the consequences of its inactions.  Moreover, AT&T submits that the fact that Core could not block AT&T’s traffic did not even come into play until 2008 because Core did not even notice or care that it was terminating AT&T-originated traffic.  By that time blocking the traffic was a non-issue because the dial-up traffic flow from AT&T’s customers had become virtually non-existent as customers shifted to DSL, cable modem service, and other high speed forms of internet access.  [94: 		N.T. at 64-71; Core St. No. 1 at 8.] 


3.	Disposition

		We shall grant Core’s Exception on this issue.  The absence of intercarrier compensation from AT&T to Core generates an adverse and self-evident financial impact for Core’s operations, irrespectively of Core’s internal economic costs in operating its carrier access network facilities and services.  In short, consistent with our prior decision in Palmerton we do not expect regulated telecommunications carriers that operate within this Commonwealth to provide carrier access network facilities and services for free.  See generally Palmerton at 45-46.  

J.	Did the ALJ Err in Not Assessing a Civil Penalty Against AT&T?  (Core Exception No. 9 at 38- 39).

		1.	The ALJ’s Initial Decision

		As noted, the ALJ ruled that the record evidence in this proceeding does not demonstrate that AT&T violated any state law, regulation or Commission Order.  The ALJ also ruled that the record evidence does not demonstrate that AT&T acted in bad faith as alleged by Core.  

		In reaching this determination the ALJ considered Section 3301(a) of the Code, 66 Pa. C.S. §3301(a), regarding penalties as well as the Commission’s Policy Statement at Section 69.1201 of the Commission’s Regulations, 52 Pa. Code § 69.1201, which contains factors and standards that are utilized in determining if a fine for violating a Commission order, regulation or statute is appropriate.  I.D. at 31-33.

		2.	Exceptions

		In its Exceptions Core argues that the ALJ’s Conclusion of Law Nos. 16[footnoteRef:95] and 17[footnoteRef:96] are erroneous because the record clearly supports a civil penalty against AT&T for its unreasonable and bad faith refusal to make any payment to Core for services that were rendered.  Core Exc. at 38. [95: 		Conclusion of Law No. 16 states: “The instant case is distinguishable from Palmerton Telephone Co. v. Global NAPs South, Inc., Global NAPs Pennsylvania, Inc., Global NAPs, Inc. and other affiliates, Docket No. C-2009-2093336, Opinion and Order entered March 16, 2010, regarding civil penalty because this case has no underlying violation, action or inaction pursuant to Commission order, statute, regulation or otherwise by AT&T substantiated by record evidence.”  ]  [96: 		Conclusion of Law No. 17 states: “Core failed to provide substantial evidence that the factors and standards were met for evaluating violations of the Public Utility Code and Commission regulations at 52 Pa. Code § 1201 and 66 Pa. C.S. § 3301(a).”] 


		In support of its argument Core submits that the ALJ is recommending rejection of Core’s request that a reasonable civil penalty be imposed on AT&T based on her finding that “AT&T acted in concert with its interpretation of applicable law.”[footnoteRef:97]  Core argues that this finding does not address the indisputable fact that AT&T made the legally unsupportable decision to not pay Core for services that it knows Core must perform and then offered strained and arguably deceptive interpretations of the law to justify its behavior.[footnoteRef:98]  Core opines that perhaps the most egregious example is the fact that AT&T strenuously argued that, under the ISP Remand Order, the only “payment” arrangement potentially possible would be bill-and-keep.[footnoteRef:99]  Core notes, however, that that language had been reversed and AT&T’s Witness Nurse subsequently conceded that point on cross-examination although it was never referenced in his initial testimony nor ever corrected.[footnoteRef:100]  Core Exc. at 38-39. [97: 		I.D. at 33 (emphasis added).]  [98: 		Core M.B. at 39-46.]  [99: 		See, e.g., AT&T St. No.1 at 9, 23.]  [100: 		Core M.B. at 34.] 


		AT&T replies that the ALJ correctly rejected Core’s request to impose civil penalties on AT&T.  AT&T R.Exc. at 24.  Contrary to Core’s argument that AT&T’s decision not to pay intrastate access rates for the termination of locally dialed, ISP-bound traffic was “legally unsupportable,” AT&T opines that the FCC and the Ninth Circuit have clearly stated that AT&T was right, as follows:

	In its recent Ninth Circuit amicus brief, the FCC reiterated its long-standing determination that all ISP-bound traffic (the only kind of traffic at issue here) is jurisdictionally interstate and therefore falls under the FCC’s jurisdiction, and the Ninth Circuit reached the same conclusion just two days ago [on June 21, 2011,] – which means AT&T was correct that Core’s intrastate access tariff could not apply to the traffic at issue.  The FCC and the Ninth Circuit also make crystal clear that the ISP Remand Order applies to all locally dialed ISP-bound traffic, including CLEC-to-CLEC traffic; that the Commission is bound by that interpretation; that the ISP Remand Order expressly preempts the application of state law to resolve intercarrier compensation disputes involving locally dialed ISP-bound traffic – which, again, means AT&T was correct that Core’s intrastate access tariff could not apply.  .

AT&T R.Exc. at 24 (footnote omitted).

		AT&T also submits that Core fails, nor is able, to allege any conduct falling within the scope of this statute at 66 Pa. C.S. § 3301, which contains the criteria under which the Commission can impose penalties.  As such, AT&T agrees with the ALJ’s conclusion that it has not violated any statutory provision, has not failed to perform any duty, has not failed to obey any regulation or final Commission determination, and has not failed to comply with any court order.  AT&T R.Exc. at 24-25.

		In continuing its argument on this issue, Core claims that the ALJ’s attempt to distinguish AT&T’s refusal to pay for services rendered by Core from the reasons underlying the fine levied by the Commission against Global NAPs fails to recognize the similarity between AT&T and Global NAPs (i.e., Global NAPs, like AT&T in this case, refused to pay carriers that terminated telecommunications originated by customers of Global NAPs).  Core is of the opinion that the ALJ failed to recognize that, like Global NAPs in Palmerton, AT&T’s refusal to pay billed charges is conduct “of a serious nature” despite any efforts on the non-paying carrier’s part to claim a legal right or entitlement to justify the non-payment.[footnoteRef:101]  Core Exc. at 39. [101: 		Palmerton at 57.] 


		In concluding its Exceptions on this issue Core urges the Commission to assess a penalty on AT&T for its refusal to pay compensation in this case just as it required Global NAPs to pay a penalty in Palmerton.  More specifically, Core recommends that the Commission require AT&T “to pay a civil fine of $1,000/day for each day it sent traffic to Core and failed to remit payment prior to the Commission’s Order in this matter.  Further, Core recommends that AT&T be fined $1,000/day for each day that it fails to comply with the Commission’s Order in this matter directing it to pay Core for use of its services and facilities.”[footnoteRef:102]  Core Exc. at 39. [102: 		Core M.B. at 46.] 


		AT&T retorts that there are major differences between GlobalNAPs’ refusal to pay bills in Palmerton and this case.  AT&T notes that in Palmerton, unlike the instant case, Palmerton (1) had a tariff that set a rate for the traffic at issue[footnoteRef:103] and (2) all other carriers were billed and paid that rate.  In this case, Core does not have a tariff establishing a lawful rate for the termination of ISP-bound traffic; up until October 2010, Core did not receive any compensation from any CLEC for terminating such traffic; and since October 2010 only two CLECs have agreed to pay Core something for this traffic.  AT&T R.Exc. at 25.  Finally, AT&T points out that, most importantly, and contrary to Core’s misleading claim that “the underlying reason that Global NAPs was fined was its failure to pay for services rendered,” Global NAPs was not ordered to pay civil penalties because of its non-payment, but because it had failed to comply with a Commission order to “obtain a surety bond in favor of Palmerton.”[footnoteRef:104]  AT&T submits that it has not failed to comply with any order in this proceeding.  AT&T R.Exc. at 25. [103: 		Palmerton at 1, 13, 15-18, 21-22.]  [104: 		Palmerton at 26.] 


		3.	Disposition:

		We shall deny Core’s Exception based on our view that AT&T’s refusal to pay the charges billed by Core did not constitute the type of conduct that warrants the imposition of a civil penalty.  There has been considerable uncertainty regarding whether Core’s bills were valid under state law, as evidenced by the litigation of the instant case.[footnoteRef:105]  Core’s bills to AT&T sought payment for the termination of locally-dialed traffic, but it was unclear whether Core’s tariffed switched access rate applied.  AT&T’s refusal to pay Core for billed charges that are in dispute is certainly not the same as a refusal to pay an unquestionably legitimate charge as was the case in Palmerton.  Therefore, we agree with the ALJ’s analysis, pursuant Section 3301(a) of the Code and Section 69.1201 of our Regulations, that a penalty against AT&T is not warranted in this instance. [105: 		AT&T M.B. at 30-36; AT&T R.B. at 26-35.] 


		However, we must remind AT&T and all carriers that we disfavor any carrier from engaging in “self-help” to unilaterally resolve intercarrier compensation disputes.  The Commission has repeatedly rejected carrier attempts to engage in “self-help” to address intercarrier disputes.  See, e.g., Palmerton Telephone Co. v. Global NAPs Pennsylvania, Inc., Docket No. C-2009-2093336 (Order entered May 5, 2009) and Level 3 Communications v. Marianna & Scenery Hill Telephone Company, Docket No. C‑20028114 (Order entered August 8, 2002).  While the record in this case does not support a civil penalty against AT&T, we remain concerned that AT&T failed to consider other options besides withholding payment entirely for the relevant traffic during the time periods in question.  These options include placing disputed payment amounts in escrow at the amount of $.0007 per MOU, as advocated by the Company on the federal level,[footnoteRef:106] pending a resolution of the matter. [106: 		See generally, Pac-West; America’s Broadband Connectivity Plan, FCC WC Docket No. 10-90 et al., ex parte submission by AT&T et al., July 29, 2011, Attachment 1 at 9.] 


K.	Is the Relief Sought by Core Barred by State Law? (AT&T’s Exception No. 3 at 28 – 34).

		Although AT&T does not believe that the Commission has jurisdiction to resolve this case, if the Commission were to decide that state law controls, AT&T argues that the Initial Decision should have made it clear that Core is not entitled to any relief.  AT&T Exc. at 28.

		AT&T argues that Core has asked the Commission to award it more than $7.5 million for the termination of more than 400 million minutes of locally dialed traffic at the rate specified in Core’s intrastate switched access service tariff for terminating non-local, toll, interexchange traffic ($0.014 per minute), plus an unspecified amount of interest.  In the alternative, Core asks that it be awarded an amount based on Verizon’s tandem-based reciprocal compensation rate of $0.002439, plus an unspecified amount of interest.  AT&T Exc. at 28-29.

		AT&T submits that Core does not have a contract with AT&T that covers the locally dialed traffic in question; nor does it have a tariff that specifies a rate for terminating locally dialed calls.  As such, AT&T is of the opinion that there never has been a lawful rate for the service Core claims to have provided.  AT&T claims that Core’s Complaint would require the Commission to create a rate for the exchange of locally dialed, ISP-bound traffic and to impose that new rate prospectively and retroactively.  AT&T Exc. at 29.  AT&T argues that setting such a rate would violate Pennsylvania law for the following reasons:

1. Because Core has never filed a tariff in Pennsylvania that established a rate for terminating the traffic at issue in this case, Core is barred from collecting or enforcing any rate for terminating this traffic.[footnoteRef:107]  AT&T Exc. at 29-30. [107: 		AT&T cites to Sections 1302 and 1303 of the Code which, when read together, mandate that a utility must have lawful tariffs on file with the Commission before it is permitted to charge for a service.  See Popowsky v. Pa. PUC, 647 A.2d 302, 306-307 (Cmwlth. Ct. 1994) (holding that because the public utilities in question did not have lawful tariffs on file with the Commission, the utilities could not lawfully charge customers anything for the provision of utility service).  See also Bell Telephone Co. v. Pa. PUC, 417 A.2d 827, 829 (Cmwlth. Ct. 1980) (a public utility may not charge any rate for services other than that lawfully tariffed.). ] 

2. The resulting rate would be discriminatory to AT&T and in violation of Section 1304 of the Code (“discrimination in rates”) because AT&T would be required to pay either $0.014 (Core’s intrastate access rate) or, in the alternative, $0.002439 (Verizon’s tandem reciprocal compensation rate) for past and future terminations.  In contrast, all CLECs prior to 2010, and all but two CLECs since October 2010 (PAETEC/Cavalier and Comcast), paid Core nothing for terminating the exact same type of traffic.[footnoteRef:108]  AT&T Exc. at 30-31 [108: 		AT&T M.B. at 32-35; AT&T R.B. at  32-35; N.T. at 50-55, 152-153; Mingo Surrebuttal Testimony at 2, 8, 11; Panel Reply Testimony of AT&T at 19.] 

3. When a utility applies different rates for the same service, the utility is required to compute bills under the rate most advantageous to the customer pursuant to Section 1303 of the Code.[footnoteRef:109]  Since Core has maintained at least five different intercarrier compensation rates, including the bill-and-keep arrangement, for its termination of ISP-bound traffic, Core would be required to bill AT&T under the bill-and-keep arrangement because this would be the most advantageous compensation scheme for AT&T.  AT&T Exc. at 31 [109: 		Section 1303 of the Code provides that “[a]ny public utility, having more than one rate applicable to service rendered to a patron, shall . . . compute bills under the most advantageous to the patron.” ] 

4. Creating a new rate to compensate Core for the exchange of past traffic would constitute “retroactive ratemaking,” which is not permitted in Pennsylvania.[footnoteRef:110]  AT&T Exc. at 31-32. [110: 		See Popowsky v. Pennsylvania Public Utility Commission, 642 A.2d 648, 651 (Pa. Cmwlth Ct. 1994).  See also Popowsky v. Pennsylvania Public Utility Commission, 868 A.2d 606, 609 (Pa. Cmwlth. Ct. 2004).] 

5. Providing the relief that Core seeks would require the Commission “to substantially alter existing CLEC-to-CLEC intercarrier compensation practices in Pennsylvania by replacing the use of bill-and-keep compensation” with a regime in which CLECs pay each other explicit rates for terminating local traffic.[footnoteRef:111]  AT&T Exc. at 32. [111: 		MCImetro Access, 2006 WL 2051138, 1 (AT&T Cross Exh. 4). See AT&T M.B. at 36-39; AT&T R.B. at 23-26; N.T. at 207-208; Panel Testimony of AT&T at 13.] 


AT&T Exc. at 29-32.

		In response, Core argues that, contrary to AT&T’s opinion, the relief Core is seeking here does not violate Pennsylvania state law.  In support of this argument, Core refers to its previous argument, supra, that it has adequately demonstrated that Sections 1302-1302 of the Code and the filed-rate doctrine mandate Commission enforcement of Core’s Switched Access Tariff, unless and until the Switched Access Tariff is modified prospectively.

		With regard to AT&T’s first argument above, Core argues that it is under no obligation to file a separate rate for locally dialed ISP-bound traffic.  Core reiterates its previous argument that its Switched Access Charge Tariff applies equally to all intrastate communications.  Core argues that the fact that Core has no written agreement with AT&T only reinforces the importance of enforcing the filed-rate doctrine, unless and until AT&T enters into a traffic exchange agreement with Core.  Core R.Exc. at 20-21.

		With regard to AT&T’s second and third arguments above, concerning rate discrimination and the “most advantageous rate,” Core argues that its Switched Access Charge Tariff does contain a rate, and enforcement of that rate is not discriminatory, especially considering that Core has filed complaints against CLECs other than AT&T.  Core further argues that pursuant to the TA-96 and the FCC’s ISP Remand Order, different rates apply to the termination of traffic depending on what carriers are involved and the jurisdiction of the traffic in question.  In this regard, Core claims it does not control the rates it is permitted to charge other carriers, and is therefore powerless to discriminate.  Core submits that AT&T is demanding a rate specifically applicable to “locally dialed, ISP-bound traffic” that the statute, the filed-rate doctrine, and Commission precedent simply do not require.  Core Exc. at 21.

		Core also asserts that AT&T’s fourth argument, that the Commission would have to create a new rate in order to grant the relief Core seeks, has no merit.  Again, Core submits that it is asking the Commission to require AT&T to comply with Core’s existing Switched Access Charge Tariff and, therefore, it is not seeking a “new rate” to apply retroactively.[footnoteRef:112]  Core submits that AT&T’s implicit request that the Commission apply an effective rate of $0.00 per minute (under the euphemism of “bill-and-keep”) is no more or less “retroactive” than Core’s position in this case.  Core Exc. at 22-23. [112: 		Core M.B. at 17-25.] 


		Finally, with regard to AT&T’s fifth argument, Core submits that requiring AT&T to pay Core for services rendered will not upset other carriers’ legitimate bill-and-keep arrangements.  Core states that it is not seeking a declaratory order or asking the Commission to set forth a default reciprocal compensation arrangement applicable to all CLECs as a result of this proceeding.  Rather, Core has filed a Formal Complaint against one carrier, and is asking the Commission to require that carrier to pay as required by Core’s Tariff.  Nor is Core asking the Commission to disrupt CLEC-to-CLEC arrangements governing the traffic of non-parties,  as those arrangements would remain unchanged by the outcome of this case. Core R.Exc. at 23‑24.

		AT&T’s final argument in its Exceptions on this issue is that the Commission’s decision in this case bears no resemblance at all to Palmerton, because in Palmerton the Commission was concerned that Global NAPs was not paying legitimately tariffed and billed access charges to Palmerton.  AT&T argues that, unlike Palmerton, in this case Core never established a tariffed rate that applies to the locally dialed traffic at issue even though it has done so in other states where it operates.  Nevertheless, AT&T claims that Core attempted to establish that its intrastate access tariff applies to local traffic, even though Core’s intrastate access tariff applies only to toll traffic.  AT&T Exc. at 33.

		AT&T also argues that, unlike Palmerton, Core was not regularly billing AT&T for the termination of locally dialed traffic for nearly the first eight years that Core was in business in Pennsylvania.  AT&T submits that this was consistent with its understanding that the bill-and-keep method of compensation was the appropriate billing methodology.  However, when Core began billing AT&T, Core inappropriately charged its switched access rates for the termination of local traffic.  Finally, unlike Palmerton, AT&T asserts that there is no discrimination here because, prior to October 2010, all CLECs and since October 2010, all but two CLECs, paid Core nothing for terminating the same type of traffic.  Thus, unlike Palmerton, where Global NAPs refused to pay legitimately tariffed rates, AT&T contends that its actions are consistent with the rest of the industry in its refusal to pay access charges or non-tariffed Verizon tandem rates for locally dialed ISP-bound traffic.  AT&T Exc. at 33-34.

		In reply, Core submits that AT&T in this case is acting just like Global NAPs in Palmerton and that none of AT&T’s arguments to the contrary are convincing.  For example, Core argues that that in Palmerton, the Commission noted with disapproval that, following the receipt of Palmerton’s billing invoices, GNAPs could have approached Palmerton in order to initiate good faith negotiations for a traffic exchange agreement encompassing the subject of IP-enabled traffic.[footnoteRef:113]  Core compares AT&T to Global NAPs because AT&T has utilized Core’s services for years without payment and then, when Core approached AT&T to address its nonpayment, AT&T refused and continues to refuse to pay anything for services rendered.[footnoteRef:114]  Core R.Exc. at 24.   [113: 		Palmerton at 35. ]  [114: 		Core St. No.1 at 10-12.] 


		Core further asserts that AT&T’s defense that “Core was not regularly billing AT&T” is not compelling because it does not address the fact that even with Core’s regular billing of AT&T, AT&T still refuses to pay for services rendered.  Core R.Exc. at 24.

		Finally, Core argues that requiring AT&T to pay for services rendered would not lead to a discriminatory result.  Rather, Core claims that it would be consistent with this Commission’s clear and reasonable position that carriers must pay a reasonable rate for services rendered.

		3.	Disposition

		This Exception assumes that state law controls resolution of this case.  We previously have determined that the FCC has preempted the States from establishing intercarrier compensation rates for the type of traffic at issue in this proceeding, namely ISP-bound local CLEC-CLEC traffic, in a manner that is inconsistent with the FCC’s ISP Remand Order.  We also have determined that we retain the authority to apply the FCC’s capped rate of $0.0007 established by the FCC’s ISP Remand Order to the traffic at issue.  Under the FCC’s recent pronouncements regarding preemption of state authority in its Pac-West Amicus Brief, the FCC stated that it has preempted state regulation of local ISP-bound traffic that is inconsistent with the FCC’s intercarrier compensation regime.  It follows that States have not been precluded from adjudicating intercarrier compensation disputes in a manner that is consistent with the FCC’s intercarrier compensation regime, which is what we are accomplishing in the instant Opinion and Order.  Accordingly, the arguments of the Parties regarding the application of state law to this proceeding are no longer relevant to the disposition of Core’s Complaint.  Consistent with our dispositions of the issues in this Opinion and Order, we will deny AT&T’s third Exception because we already have determined that Core is entitled to relief at the FCC’s capped rate of $0.0007 per MOU in this proceeding.

L.	Did the ALJ Err in Determining that Findings of Fact Nos. 6, 10, 13, 16-18, 22-23, 25-26, 30-34 and 42-43 were Supported by the Record or Consistent with the Law? (AT&T’s Exception No. 2 at 19 -28).

		AT&T takes exception to the ALJ’s Findings of Fact Nos. 6, 10, 13, 16-18, 22-23, 25-26, 30-34 and 42-43.  AT&T asserts that these “findings” should be rejected because the Initial Decision does not address whether these findings were supported by the record or are consistent with the law.  Rather, AT&T contends that they appear to be a reiteration of portions of Core’s statement of “facts” that were not supported by the record, but that were instead refuted by the record and in some instances inconsistent with federal and/or state law.  AT&T Exc. at 19-28.

		Core replies that all of the Findings of Fact challenged by AT&T are supported by the record.  Core requests that all of AT&T’s Exceptions be denied.  AT&T Exc. at 14-20.

		Based on our review of AT&T’s Exceptions and in light of our previous determinations in this Opinion and Order, we shall decline to address AT&T’s Exceptions on the Findings of Fact at issue here.  We note that, as we will discuss, infra, we shall modify the ALJ’s Initial Decision with regard to her recommendation to reopen the record to receive briefs or memoranda of law regarding the application of federal law to this dispute and adopt the ALJ’s Initial Decision in all other respects, to the extent consistent with the discussion in this Opinion and Order.  Accordingly, and for the sake of avoiding repetitious discussion, all Findings of Fact that are in accordance with our discussion and directives as set forth herein are accepted.  Likewise, all Findings of Fact that are not in accordance with our discussion and directives as set forth herein are rejected.

		Before concluding our discussion it is important to summarize the outcome of this Opinion and Order First, ruling out any intercarrier compensation rates that the Parties may ultimately agree upon between themselves for the subject matter traffic in the context of a TEA, federal law in this proceeding dictates that, pursuant to the ISP Remand Order, there are two reciprocal compensation rate options that may apply in this case, a rate at or below the FCC rate cap of $0.0007 per MOU, or a bill-and-keep rate of $0.000.  

		Because the bill-and-keep rate historically has not been applied in those instances where there is an imbalance in traffic flow between two carriers, the FCC rate cap is the more just and reasonable rate option for Core’s termination of AT&T’s ISP‑bound local traffic in this case.  We note that, although the ALJ “in extreme caution,” stopped short of establishing a precise rate, we believe that the application of federal law to the facts of this case is sufficiently clear.  It is clear that the Ninth Circuit’s clarification that the FCC’s ISP Remand Order is applicable to CLEC-to-CLEC ISP-bound local traffic.  It is clear that this Commission retains jurisdiction to hear this case and determine the appropriate rate in a manner that is consistent with the FCC’s intercarrier compensation regime and the ISP Remand Order.  Accordingly, we shall not adopt the ALJ’s recommendation that the Parties brief the issue of the rates that are applicable to the traffic in question.  As the ALJ noted, this is an issue of law rather than fact.  I.D. at 30.  

VII.	Conclusion

	Based on the record developed in this proceeding and the application of federal of law to the facts of record, we shall direct AT&T to pay the FCC’s capped rate of $0.0007 per MOU to Core for the ISP-bound local traffic at issue in this proceeding, until such time that Core and AT&T may agree to a mutually agreed-upon reciprocal compensation rate.  We note that this determination is subject to future reductions to the FCC’s $0.0007 rate cap that may occur in accordance with the FCC’s Unified Compensation Order.  We also note that our Opinion and Order does not extend to traffic terminated by Core prior to May 19, 2005, in accordance with Section 1312 of the Code, 66 Pa. C.S. § 1312.

		Consistent with the discussion in this Opinion and Order, we conclude that Core is entitled to compensation from AT&T at the FCC’s capped rate of $0.0007 per MOU for the ISP-bound local traffic at issue in this proceeding.  As such, we shall grant the Exceptions of the Parties in part and deny them in part, and adopt the ALJ’s Initial Decision as modified by this Opinion and Order; THEREFORE,



		IT IS ORDERED:

		1.	That the Exceptions of Core Communications, Inc. are granted, in part, and denied, in part, consistent with this Opinion and Order.

		2.	That the Exceptions of AT&T Communications of PA, LLC and TCG Pittsburgh, Inc. are granted, in part, and denied, in part, consistent with this Opinion and Order.

		3.	That the Initial Decision of Administrative Law Judge Angela T. Jones, issued May 24, 2011, is adopted, as modified consistent with this Opinion and Order.

		4.	That the Formal Complaint filed by Core Communications, Inc. against AT&T Communications of Pennsylvania, LLC at Docket No. C-2009-2108186, is sustained, in part, and dismissed, in part, consistent with this Opinion and Order.

		5.	That the Formal Complaint filed by Core Communications, Inc. against TCG Pittsburgh, Inc. at Docket No. C-2009-2108239, is sustained, in part, and dismissed, in part, consistent with this Opinion and Order.

		6.	That this case be marked closed.


[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  December 5, 2012

ORDER ENTERED:  December 5, 2012
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