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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Appeal of Staff Action and, in the Alternative, Reconsideration of the Secretarial Letter Approving the Default Service Plan Compliance Filing of the Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (collectively, FirstEnergy or Companies) (Appeal) filed by the Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Penn Power Users Group, and West Penn Power Industrial Intervenors (collectively, Industrials) on November 19, 2012.  The referenced Secretarial Letter was issued November 8, 2012 (Secretarial Letter).  FirstEnergy Filed an Answer to the Petition on November 29, 2012 (Answer). 

I. [bookmark: _Toc335643627][bookmark: _Toc335643694][bookmark: _Toc335643729][bookmark: _Toc335643761][bookmark: _Toc335825294][bookmark: _Toc335826197]History of the Proceeding[footnoteRef:1] [1:  	A more complete and detailed discussion of the history of this proceeding and the standards applicable to default service are presented in the Commission’s Order entered August 16, 2012, at the above-captioned docket (August 2012 Order) at 3-8. ] 


Following the transition to a competitive market for electric generation in Pennsylvania, the Companies retained the obligation to serve as the default service providers for their retail customers pursuant to 66 Pa. C.S. § 2807(e)(3.1).  Accordingly, each of the Companies filed plans to fulfill their default service obligations which were approved by the Commission.  The Companies currently provide default service under Commission-approved default service plans (DSPs) that will expire on May 31, 2013.  

On November 17, 2011, the Companies filed a Joint Petition requesting that the Commission approve their DSPs for the period from June 1, 2013, to May 31, 2015 (DSP II).  Following extensive discovery, evidentiary hearings and the submission of briefs, the Commission issued the Recommended Decision of Administrative Law Judge Elizabeth H. Barnes on June 15, 2012.  After consideration of Exceptions to the Recommended Decision and corresponding Reply Exceptions, the Commission issued the August 2012 Order which, inter alia, approved DSP II in part. 

[bookmark: _Toc335826201]On August 31, 2012, a number of parties filed Petitions seeking clarification, reconsideration and/or rehearing of the August 2012 Order (August 2012 Petitions).   Among the issues addressed in the August 2012 Petitions was the recovery of generation deactivation charges through the Companies’ Default Service Support Rider (DSS Rider).  By Order entered September 27, 2012 at this docket (September 2012 Order), the Commission, inter alia, reaffirmed its position that generation deactivation charges should not be recovered through the Companies’ DSS Rider.  September 2012 Order at 9. 

On September 6, 2012, the Companies filed a Revised Default Service Plan (Revised DSP II) which the Companies averred reflects the changes directed by the Commission in the August 2012 Order.  Revised DSP II at 2.  On September 17, 2012, the Industrials filed Comments on the Revised DSP II (Comments) wherein they aver, inter alia,  that the Companies have incorrectly interpreted the August 16, 2012 Order by allowing for the collection of certain non-market based transmission (NMB) costs through the DSS Riders.  Replies to the Comments (Reply Comments) were filed by FirstEnergy on September 24, 2012.  

Subsequently, on November 8, 2012, Commission Staff issued a Secretarial Letter approving the Revised DSP II and permitting the tariff supplements contained therein to become effective according to the effective dates.[footnoteRef:2]  [2:  	The individual tariff filings for the four individual FirstEnergy Companies are to become effective concurrent with the implementation of DSP II on June 1, 2013.  ] 


As noted, supra, on November 19, 2012, the Industrials filed their Appeal which argues, inter alia, that FirstEnergy should not be permitted to collect Regional Transmission Expansion Plan (RTEP) costs and Transmission Enhancement costs (TEC)[footnoteRef:3] through the non-bypassable DSS Rider.  The Industrials request that the Commission reverse the Staff determination of the Secretarial Letter by confirming that RTEP costs and TEC may not be collected via non-bypassable riders.  Appeal at 8.  FirstEnergy filed its Answer on November 29, 2011. [3:  	TEC is also referred to in this proceeding as Transmission Expansion costs. ] 



II. 	Discussion

A. 	Legal Standards

We begin by considering the nature of the Appeal because the analysis to be applied depends on the type of filing before us.  Although the Industrials have proposed, as an alternative, that we consider its Appeal as a Petition for Reconsideration, the Appeal asks that we set aside a Secretarial Letter.  Consequently, we find that the Appeal constitutes an appeal from staff action pursuant to our Regulation at 52 Pa. Code § 5.44 (Section 5.44), rather than a petition for relief pursuant to 52 Pa. Code § 5.572(a).  Section 5.44(a) provides that:

(a)   Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless appealed to the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.

In considering the appeal from staff action, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

The Pennsylvania Commonwealth Court has held that a 
. . . litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.  

Samuel J. Lansberry, Inc. v. Pennsylvania PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.

B.	Recovery of RTEP and TEC through the DSS Riders 

1. 	Background

As part of its DSP II, FirstEnergy requested that West Penn Power Company implement a DSS Rider and that all of the Companies be permitted to collect the following NMB transmission charges through the DSS Riders: (1) network integration transmission service (NITS) costs; (2) RTEP charges; (3) and TEC.  During the DSP II proceeding, FirstEnergy agreed to a proposal by certain electric generation suppliers (EGSs) that generation deactivation charges and unaccounted–for energy (UE) costs be recovered through the DSS Rider.  First Energy did not agree with one EGS’s proposal to include economic load response (ELR) charges through the DSS Riders.  Comments at 3-4; Answer at 3.   

In the August 2012 Order, the Commission determined that UE costs, generation deactivation charges and NITS costs are not to be included in the Companies’ proposed DSS Rider.  August 2012 Order at 78-86; 161-162.  The Commission also ordered that the remaining NMB transmission costs that are recovered from large commercial and industrial (C&I) customers are to be allocated based on an individual customer one coincident peak (1-CP) methodology.   Id. at 63-78; 161-162.   

In FirstEnergy’s Revised DSP II, the NMB transmission costs included in its DSS Riders are TEC, RTEP and any other FERC-approved PJM Interconnection, LLC (PJM) transmission charges that will not be reconciled through the Companies’ PTC Default Service Rate Rider (PTC Rider) and/or Hourly Pricing Default Service Rider (HP Rider).  The Revised DSP II also provides that NMB rates shall be billed to large C&I customers on a “dollars per kW per NSPL” (Network Service Peak Load).   Reply at Attachment 5.  As discussed, infra, FirstEnergy submits that NSPL is PJM’s measure of the customers’ contribution to 1-CP.  Reply Comments at 3. 

2.	Industrials’ Position

In their Comments, the Industrials point out that the Commission rejected the inclusion of generation deactivation and UE costs through the non-bypassable DSS Rider because it would interrupt the long-term shopping contracts, may force contract negotiations and increase the likelihood of double cost collection.  The Industrials state that, in the August 2012 Order, the Commission noted that industrial customer groups opposed this collection for the same reasons that apply to all other NMB transmission costs.  The Industrials also state that the Commission reviewed the request to include ELR costs in the DSS Rider and determined that “these charges are market-based and should not be included within the non-bypassable Rider.”  Comments at 4 citing the August 2012 Order at 86.  Based on these observations, the Industrials aver that the August 2012 Order clearly reflects the Commission’s intent to restrict the collection of any NMB charges via the DSS Rider.  The Industrials argue that the same reasoning to reject UE, generation deactivation and ELR charges applies to all other transmission-related costs.  Comments at 4.  

The Industrials further aver that the Commission reinforced its position to restrict the collection of any NMB charges in the September 2012 Order where it denied reconsideration regarding the inclusion of generation deactivation costs in the DSS Rider.  The Industrials point to the Commission’s holding in that Order stating: “Consistent with the Commonwealth’s continued migration to a more competitive retail market, we believe these supply-related costs should remain with the EGS.”  Appeal at 6 citing the September 2012 Order at 10.  The Industrials also cite the Commission’s holding in the subsequent PECO Energy Company’s (PECO) default service proceeding[footnoteRef:4] that customers should be charged by their load serving entities for their NMB transmission costs.  Appeal at 6-7.  [4:  	Petition of PECO Energy Company for Approval of its Default Service Program, Docket P-2012-2283641 (Order entered October 12, 2012 (PECO DSP II Order); Order on Reconsideration entered November 21, 2012).    ] 


The Industrials also submit that FirstEnergy’s Revised DSP II does not adhere to the requirements of the August 2012 Order.  The Industrials explain that the Companies have modified each of their DSS Riders to allow for the collection of certain NMB transmission charges which are defined by FirstEnergy to include costs for PJM RTEP charges, PJM Expansion Cost Recovery, as well as any FERC-approved PJM transmission charges that will not be reconciled through the Company’s Hourly-Priced Default Service Rider (HP Rider).  The Industrials argue that FirstEnergy is collecting  RTEP charges and expansion costs through the DSS Riders even though the August 2012 Order rejected the Companies’ proposal.  Comments at 4-5.  The Industrials aver that FirstEnergy should not be permitted to collect NITS, RTEP and TEC through its DSS Riders.  Id. at 6.  

The Industrials state that assuming, arguendo, that FirstEnergy may be permitted to collect RTEP and expansions costs through the DSS Riders, the Revised DSP II is too broadly worded and too forward-looking where it allows for the collection of “any other FERC-approved PJM transmission charges that will not be reconciled through the Company’s Price to Compare Default Service Rider and/or Hourly Pricing Default Service Rider.” Comments at 6-7.  The Industrials aver that these costs could possibly include future costs imposed by PJM of which the parties are not currently aware and may contravene the PUC’s rejection of the collection of NITS charges through the DSS Riders.  Id at 7.  The Industrials are also concerned that FirstEnergy has removed NITS charges from the HP Rider, which the Industrials aver, underscores the possibility that NITS charges could be included in the DSS Riders.  Id. at 7-9.  

As noted, supra, the August 2012 Order directed that NMB transmission charges should be collected from customers based upon an individual customer’s 1-CP.  The Industrials aver that the Revised DSP II does not provide clear language ensuring that the collection of any permitted NMB transmission costs would occur based on an individual customer’s 1-CP.  The Industrials state that in the NMB portions of the proposed tariff, the rates for the Large C&I groups are listed as “dollars per kW NSPL.” The Industrials submit that the proposed tariff language could be construed to suggest that the Companies will bill Large C&I customers on the same customer class average instead of their individual 1-CP.  The Industrials argue that the Revised DSP II must be rejected and the Companies be required to revise these provisions to ensure that these costs are collected on a 1-CP basis.  Comments at 10-12. 

3.	FirstEnergy’s Response

FirstEnergy argues, inter alia, that the August 2012 Order clearly provides that all four of the Companies are to recover RTEP and TEC through its DSS Riders.  FirstEnergy avers that, if the Commission did not retain RTEP and TEC as NMB transmission costs to be recovered through the DSS Riders, there would have been no reason for the Commission to grant the Industrials’ Exception requesting a carve out of NITS.  FirstEnergy reasons that the Industrials’ interpretation of the August 2012 Order (to restrict the collection of any NMB charges via the DSS Rider) would make the Commission’s carve out “meaningless and superfluous.”  Reply Comments at 6-7.  

FirstEnergy also rejects the Industrials’ assertion that the Revised DSP is too broadly worded and would allow for the collection of any and all transmission costs through the DSS Rider.  FirstEnergy states that the Industrials’ contentions are “flatly incorrect,” are the product of the Industrials’ failure to consider the operative provisions of the Default Supplier Master Agreement (SMA) and reflect the Industrials’ erroneous interpretation of the Companies’ HP and DSS Riders.  Reply Comments at 8.  FirstEnergy states that the SMAs, the PTC, HP and DSS Riders are interrelated and their operative provisions must be read together.  Id.  

FirstEnergy further submits that Appendix C to the Industrial SMA provides that RTEP and TEC are borne by the EDC while the default service supplier is responsible for NITS, generation deactivation, and “all other charges that are the responsibility of the Load Serving Entity as defined by PJM.”  Reply Comments at 9.  FirstEnergy asserts that all transmission services and costs, other than RTEP and TEC, are the responsibility of the default service (DS) supplier.  Id.  

FirstEnergy explains that the HP Rider describes how the Companies are to calculate the HP service charge for default service furnished to large C&I customers receiving distribution service on rate Schedules GS-Large, GP and TP.  FirstEnergy states that all transmission costs borne by the DS suppliers under the Industrial SMA, including all transmission costs except RTEP and TEC, are to be recovered under the fully reconcilable HP Rider.  Id. at 9-10.  

FirstEnergy states that the DSS Rider describes how the Companies are to calculate the DSS Rate.  FirstEnergy submits that one element of the DSS Rate is NMB charges which is defined as “[t]he charge to be applied to Delivery Service Customers served under this rider for Non-Market Based Service Transmission Charge costs incurred by the Company.”  Id. at 10.  FirstEnergy explains that forecasted NMB costs or NMBc[footnoteRef:5] are defined in relevant part as follows:  [5:  	The FirstEnergy DSS Riders reflect that NMB charges included in the Rider are based on forecasted costs (NMBc) adjusted for any over-collection or under-collection that resulted during the DSS reconciliation year. ] 

Forecasted NMB costs shall include costs for PJM Regional Transmission Expansion Plan charge, PJM Expansion Cost recovery, as well as other FERC-approved PJM transmission charges that will not be reconciled through the Company’s Price to Compare Default Service Rate Rider and/or Hourly Pricing Default Service Rider. 

Id. (Emphasis supplied).

FirstEnergy asserts that the elements of the DSS Rate establish that costs recovered on a reconcilable basis through the HP Rider may not be recovered through the DSS Rider.  FirstEnergy adds that, under the terms under the Industrial SMA and the HP Rider, the costs recovered on a reconcilable basis under the HP Rider include all transmission costs that are or may be incurred by the DS supplier, except RTEP and TEC.  Therefore, FirstEnergy argues that there is no basis for the Industrials’ contention that the Companies’ DSS Riders are too broadly worded or that the DSS Riders would allow for the collection of any and all transmission costs, including future PJM costs of which the parties are not currently aware.  Id. at 11.  

FirstEnergy also responds to the Industrials’ contention that the Revised DSP II does not provide for clear language ensuring that the collection of permitted NMB transmission costs would be based on an individual customer’s 1-CP.  FirstEnergy explains that its DSS Riders provide that, for large C&I customers served by Rates GS-Large, GP and TP, the NMB rate is stated and collected “as a dollar per kW NSPL” as calculated by the Companies in accordance with PJM rules and requirements.  FirstEnergy states that NSPL is, by definition, a customer’s contribution to the 1-CP.  
Id. at 11-13.      

4.	Disposition

We reject the Industrials’ interpretation of our August 2012 Order and September 2012 Order that it was the Commission’s intent to prohibit the collection of any NMB charges through the DSS Rider.  As noted, supra, the August 2012 Order restricted the inclusion of UE, generation deactivation, and NITS costs from the Companies’ DSS Rider and stated that the remaining NMB transmission costs are to be billed on a 1-CP methodology.  August 2012 Order at 63-78; 161-162.  The September 2012 Order specifically addressed the exclusion of generation deactivation costs from the FirstEnergy DSS Riders and should not be interpreted as a modification of our position on the exclusion of  UE, generation deactivation, and NITS costs from the Companies’ DSS Rider.  

We also reject the Industrials’ reliance on the PECO DSP II Order where we adopted PECO’s proposal that customers continue to remit both generation and transmission costs to their LSE’s while non-shopping customers continue to be charged both generation and transmission costs under PECO’s default service rates.  PECO DSP II Order at 56-60.  Our decision not to adopt a non-bypassable surcharge for generation deactivation charges and other PJM charges in the PECO DSP II Order was based on the unique facts of record in that proceeding and does not signal a change in our disposition of FirstEnergy’s DSP II. 

However, we concur with the Industrials that the inclusion of “other FERC-approved PJM transmission charges that will not be reconciled through the Company’s Price to Compare Default Service Rate Rider and/or Hourly Pricing Default Service Rider” in the NMB component of the DSS Riders is too speculative.  In response to the Industrials’ concerns, First Energy explained that: (1) the SMA assigns “[o]ther charges that are the responsibility of a Load Serving Entity as defined by PJM” to suppliers; (2) that all transmission costs borne by DS suppliers, except RTEP and TEC, are to be recovered through the HP Rider; and (3) that the remaining NMB costs not recovered through the HP Rider are to be recovered through the DSS Rider.  While FirstEnergy has demonstrated that there is a clear demarcation between costs to be recovered by the HP Rider and the DSS Rider, it has not addressed the lack of specificity of  “other FERC-approved PJM transmission charges” that are to be included in the NMB component of the DSS Riders.  Consequently, the charges for RTEP and TEC are approved for inclusion in the DSS Riders, but if FirstEnergy wishes to include “other charges” in the NMB component, then it should file (with service to the active Parties in this proceeding) a tariff change for approval by the Commission. 

We also concur with the Industrials’ concern that the language addressing the billing of NMB transmission costs in the DSS Rider to large C&I customers as a dollar per kW NSPL requires additional clarification.  We agree that it is not inherently clear that NSPL is synonymous with an individual customer’s 1-CP.  Therefore, we direct FirstEnergy, in consultation with the Commission’s Bureau of Technical Utility Services, to revise its DSS Rider to make it clearer that NMB transmission charges will be billed on an individual customer’s 1-CP.

III. 	Conclusion

For the reasons set forth, supra, we shall grant the Industrial’s Appeal in part, and deny it in part.  We shall grant the Appeal to the extent that FirstEnergy is directed to modify the DSS Riders set forth in its Revised DSP II to:  (1) delineate the other FERC-approved PJM transmission charges that are to be included in the NMB component of the DSS Riders; and (2) make it clearer that NMB transmission charges recovered through the DSS Rider for large C&I customers will be billed on an individual customer’s 1-CP.  The Appeal is denied in all other respects. 


THEREFORE, 

IT IS ORDERED: 

1. That the Petition for Appeal of Staff Action and, in the Alternative, Reconsideration of the Secretarial Letter Approving the Default Service Plan Compliance Filing of the Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company filed by Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Penn Power Users Group, and West Penn Power Industrial Intervenors on November 19, 2012, is granted, in part, and denied, in part, consistent with this Opinion and Order. 

2. That the Secretarial Letter issued November 8, 2012, at this docket number is modified, consistent with this Opinion and Order. 

3. That Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company are directed to modify the Revised Default Service Compliance Filing, filed on September 6, 2012, to make the specific clarifications set forth in this Opinion and Order.  These modifications to the Revised Default Service Compliance Filing shall be filed with the Commission for approval within sixty days of the entry of this Opinion and Order, and shall be served on the active Parties to this proceeding. 


4. That a copy of this Opinion and Order shall be served on all active Parties to this proceeding. 

[bookmark: _GoBack][image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  December 20, 2012
ORDER ENTERED:   December 20, 2012
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