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AT&T Corp.! and TCG Pittsburgh (collectively, “AT&T”) respectfully submit this
response in opposition to the petition of Core Communications, Inc. (“Core”) for
“reconsideration and clarification” of the Commission’s December 5, 2012 Opinion and Order
(“Order”) in this proceeding.

In its petition, Core asks the Commission to order AT&T to pay interest at either the rate
of “6 percent per annum” established in 66 Pa. C.S.A. § 1312(a) and 41 P.S. § 202 or the 1.5%
per month “late payment charge” rate established in Core’s intrastate switched access services
tariff. In what follows, AT&T demonstrates that Core has failed to provide any support for, and
is not entitled to, the relief it seeks.

Core also asks the Commission to eliminate the finding that Core’s intrastate switch
access services tariff “applies only to the settlement of toll charges between interexchange
carriers.” AT&T takes no position on that request.

* % *

In Part I below, AT&T sets out the reasons why Core’s requests for an award of interest

should be denied. In Part II, AT&T responds to each of the numbered paragraphs in Core’s

petition.

I. Core’s Request for Interest Should Be Denied Because Neither The Statute It
Purports To Rely On Nor Its Intrastate Switched Access Services Tariff Applies.

Core presents three fundamental arguments in support of its claim for interest.
First, Core asserts that an award of interest at a 6% per year rate is expressly authorized
by 66 Pa. C.S.A. § 1312(a). This assertion fails because, as the Commission correctly found, (1)

federal not state law governs the parties’ dispute, and (2) “the arguments of the Parties regarding

! AT&T Communications of Pennsylvania, LLC was merged into its parent AT&T Corp. effective October 31,
2012.



the application of state law to this proceeding are no longer relevant to the disposition of Core’s
Complaint” (Order at 80). Core does not challenge this determination or ask the Commission to
reconsider it. This determination makes § 1312(a), a state law, irrelevant, no matter what it
provides.

Core’s assertion also fails because, even assuming arguendo that state law were relevant,
§ 1312(a) is, on its face, inapplicable. This provision applies only to Commission orders
requiring refunds when the Commission has determined that a public utility has charged too
much. This Commission itself has previously held that this section “applies only to refunds.”
Pennsylvania Public Utility Commission v. Bell Telephone Company of Pennsylvania, 68
Pa.P.U.C. 430, p. 4. The provision plainly does not apply to the situation present here.? “The
Public Utility Commission has no equitable powers and may only act in accordance with the

specific grants of authority included in the Code itself. Jd., citing Barasch v. Pennsylvania Pub.

Utility Commission, 516 Pa. 142, 532 A.2d 325 (1987), prob. juris. noted 108 S.C. 1105 (1988).”

Thus, where an explicit statutory provision does not permit an award of interest, the Commission
may not order it. Core cited to no explicit statutory provision (and there is none), that permits
the Commission to order interest when it is establishing a new rate that a carrier can charge to
another carrier.

Second, in the alterative, Core asserts that the Commission should order AT&T to pay
interest at the 1.5% per month rate established in Core’s intrastate switched access services tariff

for late payment charges. This assertion fails for multiple reasons:

2 Core also references 41 P.S. § 202, but that statute cannot provide grounds for an award of interest in this matter.
Like § 1312(a), § 202 is irrelevant because it is state law and the Commission correctly determined that state law is
“no longer relevant to the disposition of Core’s Complaint.” (Order at 80). Moreover — except for § 1312(a), which,
as shown above and below, is inapplicable — Core does not identify any “reference” to a “legal rate of interest” or
“an obligation to pay a sum of money ‘with interest™ in any “law or document.” Therefore, § 202 is inapplicable in
any event.



1. As this Commission already correctly decided, “it is clear that Core’s
Switched Access Tariff No. 4 is not applicable here.” (Order at 60). Core conceded this
point in its Petition noting that the traffic at issue in this case “is all, without dispute,
locally-dialed” (Petition at 9 25), and the tariff applies to toll but not local or locally
dialed traffic (id). Core cannot request that one section of its Switched Access tariff
apply when the Commission has already found that the tariff is not applicable to the
traffic at issue in this case. Core did not request reconsideration of that finding.

2. The tariff also does not apply because, as the Commission correctly
determined, the traffic at issue is all jurisdictionally interstate, and the tariff apples only
to intrastate traffic. (Order at 61).

3. Further, the tariff does not apply because it is “state law,” and state law, as
the Commission also correctly found, is “no longer relevant to the disposition of Core’s
Complaint.” (Order at 80).

4. Finally, even if the tariff could be applied to the traffic at issue, the tariff
applies the 1.5% per month rate only to [ajmounts not paid within 30 days after the date
of invoice.” Tariff § 2.5.2 (Original Sheet No. 33). It is undisputed that Core has never
invoiced AT&T for this traffic at the rate of $0.0007 per minute, the rate imposed by the
Commission.*

Third, having no legal basis for its interest claim, Core argues that an award of interest is
“appropriate” because AT&T’s “nonpayment harmed Core” (Petition at § 13), and because
“AT&T could have, and should have, been paying Core this rate [$0.0007] all along.” (Petition
at 9 15). These are not legal arguments; they are simply unsupported requests that the
Commission relieve Core of the consequences of its own actions. Even if the Commission had
the legal authority to grant such requests (which it does not), Core certainly is not deserving in
any event.

Core knew about the FCC’s ISP Remand Order and the FCC’s rate cap of $0.0007 since
2001; yet it has never filed a tariff at the FCC that covers locally-dialed, ISP bound calls — even

though at all times it was completely able to do so. Nor has Core ever approached AT&T and

3 It should be noted that this tariff provision was not effective until July 2, 2008 — yet Core seeks to apply it
beginning May 2008.

4 For that matter, Core has never invoiced AT&T for any amount other than the tariffed switched access services
rate which the Commission has already found (and Core itself concedes) does not apply to the locally-dialed traffic
at issue here.



requested a traffic exchange agreement that sets the rate for such traffic at or below the $0.0007
rate cap level. Moreover, Core did not bill AT&T at all until 2008. And when it did, it billed at
the intrastate switched access services rate that the Commission found does not apply to AT&T’s
traffic. What is more, AT&T was willing to talk with Core about a traffic exchange agreement,
but Core stopped any possible negotiations dead in their tracks — by demanding as a precondition
to any agreement that AT&T pay for past traffic exchanges at the tariffed rate for toll traffic and
by making clear that in no event would Core ever agree to or even discuss a $0.0007 rate.
AT&T Reply Brief at p. 52; Tr. at 93-95 (Mingo).

Assuming for the sake of argument that Core has been “harmed,” such harm is,

indisputably, wholly self-inflicted.

Core asks the Commission to establish and order AT&T to pay an amount certain within
10 days of the Commission’s ruling on Core’s reconsideration petition (Petition at q 19). Even
assuming that the Order stands as currently written, before AT&T has an obligation to pay
anything, Core must at a minimum cancel or issue credits equal to the face amount of each of its
outstanding invoices (all of which demand payment at the tariffed switched access services rate)
and issue new invoices that request payment only at the Commission-imposed $0.0007 rate. It is
elementary that a payment obligation requires a bill to trigger it. And Core has yet to perform
even that simple, elementary act.

In addition, it is also elementary, both in state and federal law, that a utility cannot charge

a rate other than one that is established in a tariff or via contract.” The applicable federal statute,

5 Although state law does not apply here, the Commission is certainly well aware that 66 Pa C.S.A. §1303
unequivocally states that “No public utility shall, directly or indirectly, by any device whatsoever, or in anywise,
demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service



47 U.S.C. §203(c), states that a carrier shall not “charge, demand, collect, or receive”
compensation for charges that are not tariffed. Core has not tariffed the $0.0007 rate and,
therefore, in the absence of a traffic exchange agreement with AT&T, Core cannot charge AT&T
until it has filed such a tariff and the tariff becomes effective. And, it follows, if Core has never

had any basis to charge AT&T, it is certainly not entitled to interest.

IL. AT&T’s Response to the Specific Numbered Paragraphs in Core’s Petition.

1-3.  AT&T admits that Core correctly sets out the standards that apply to a petition for
reconsideration but denies that Core qualifies for the interest award it seeks, for the reasons set
out both above and below. In addition, in response to Paragraph 2, AT&T denies that
reconsideration is appropriate on the issue of interest. As Core itself acknowledged, Core
already asked the Commission to direct AT&T to pay interest and late payment charges (Petition
at 192, 4-6), but the Commission’s December 5, 2012, decision did not grant the request. That
Order expressly stated that “any issue ... that we do not specifically address shall be deemed to
have been duly considered and denied without further discussion. The Commission is not
required to consider expressly or at length each contention or argument raised by the parties.
Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwilth. 1993); also see, generally,
University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).” Order at 15.
Because the issues of interest and late payment charges were already raised by Core, and Core
does not provide any new arguments that it could not have raised below, the issue is not

appropriate for reconsideration.

rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable
thereto.”



4. AT&T admits that Core correctly quotes from its own Complaint, but denies that
Core is entitled to late payment charges as specified in its switched access services tariff, for the
reasons set out both above and below.

5. In response to this paragraph, AT&T agrees that Core has correctly quoted a
request made in its December 14, 2010 Main Brief, but denies that Core is entitled to any award
of interest, for the reasons set out above and below.

6. In response to paragraph 6, AT&T agrees that Core has correctly quoted from its
Proposed Order, but denies that Core is entitled to late payment charges as specified in its
switched access services tariff, for the reasons set out above and below.

7. AT&T admits that the ALJ’s Initial Decision was issued on May 11, 2011 and
that it did not rule on Core’s request for interest. AT&T states that the Initial Decision speaks
for itself and denies the remaining assertions in this paragraph.

8. AT&T agrees that Core correctly quotes from the Commission’s Order.

9. Responding to this paragraph, AT&T states that the Commission’s Order speaks
for itself, and denies the remaining assertions in this paragraph. AT&T denies Core’s
speculation as to why the Commission did not consider the issue of interest in its Order. The
Commission is not required to address each and every issue raised below. That does not make
the issue appropriate for reconsideration. Further, AT&T denies that $0.0007 as established by
the FCC is a “rate;” rather, it is a rate cap.

10.  AT&T states that the Commission’s Order speaks for itself, but agrees that the
Commission cites to § 1312 apparently in support of its application of a 4-year period. Further
responding, AT&T states that sections 1312 and 202 speak for themselves, and denies that either,

separately or together, applies in this case, for the reasons set out above and below.



11-12. AT&T agrees that Core correctly quotes from sections 1312 and 202, but denies
that either provision applies in this case, for the reasons set out above and below. More
specifically, section 1312(a) on its face only applies in a proceeding in which “the commission
shall determine that [a] rate received by a public utility was unjust or unreasonable, or was in
violation of any regulation or order of the commission, or was in excess of the applicable rate
contained in an existing and effective tariff,” and states that in such a case the Commission has
the authority to order a refund “together with interest at the legal rate.” The instant case,
indisputably, is not such a case. Moreover, even if that were not true, neither § 1312 nor § 202
could lawfully apply, because they are state laws, and as such are not “relevant to the disposition
of Core’s Complaint.” (Order at 80).

13.  Inresponse to the assertions in this paragraph, AT&T denies that interest is
“appropriate” in this case (for all of the reasons set forth above and below). AT&T also states
that to the extent, if any, that Core has been harmed, any such harm is wholly self-inflicted, as
described more fully above.

14.  AT&T agrees that Core has accurately quoted the Commission’s Order, but states
that the “options” available to AT&T were not as characterized by the quoted language. AT&T
further states that the only options afforded it by Core were to pay for past traffic exchanges at
the tariffed switched access services rate and to pay for current and future traffic exchanges at a
rate no less than the Verizon tandem-based reciprocal compensation rate or defend against a
claim for compensation at the tariffed switched access services rate for all exchanges of locally
dialed ISP bound calls beginning in 2004, and that faced with this choice, AT&T “chose” to
defend itself. Core made clear at all times during negotiations and throughout this case that it

would never accept $0.0007 as an appropriate rate.



15. AT&T denies that $0.0007 is a rate and states, instead, that this is a rate cap.
Paying Core $0.0007 was never an option available to AT&T because Core was never willing to
even discuss payment at such a rate, opting instead to demand its tariffed switched access
services rate and, on a going forward basis only, Verizon’s tandem-based reciprocal
compensation rate. Core emphasized to AT&T that negotiations would not proceed if AT&T
took the position that $0.0007 was an appropriate rate. Faced with this, the negotiations stalled.

16.  Inresponse to this paragraph, AT&T states that it would be unlawful as well as
not “appropriate” for the Commission to impose the 1.5% per month rate for late payment
charges specified in Core’s switched access services tariff, for all of the reasons set forth above.

17.  Inresponse to this paragraph, AT&T states that Core’s purported calculation is
based on an incorrect premise. Even if the Commission had the jurisdiction to decide this case
by applying federal law (which it does not) and even if federal law permitted the Commission to
impose retroactively a rate that was not (and still is not) specified in either a contract or a tariff
(which it does not), the most Core would be able to recover for would be calls terminated
beginning May 19, 2007, pursuant to the federal limitations period established by 47 U.S.C. §
415(a).

18.  Inresponse to this paragraph AT&T denies that Core is entitled to any award of
interest, for all of the reasons set forth above. AT&T further notes that while Core’s purported
“interest calculation” appears to be based on the premise that Core timely issued invoices every
thirty days, which is required by the language in Core’s tariff, that premise is indisputably
wrong. The undisputed facts show that Core did not begin issuing any invoices until 2008 and

has never issued an invoice based on a $0.0007 rate.



19.  In this paragraph, Core explicitly requests relief pursuant to section 1312(a), but
that provision on its face only applies to proceedings involving refunds of excessive rates
charged by a public utility and plainly does not apply to the instant case. Moreover, in any
event, the provision in question is a state law which the Commission has correctly determined is
not “relevant to the disposition of Core’s Complaint.” (Order at 80). Even assuming that the
Order as currently written stands, before it would be appropriate to order AT&T to pay anything,
Core at a minimum must cancel or issue credits equal to the face amount of each of its
outstanding invoices (all of which demand payment at the tariffed switched access services rate),
add the $0.0007 rate to its interstate tariff, and issue new invoices that request payment only at
the Commission-prescribed rate of $0.0007.

20.-30. AT&T takes no position with respect to the statements contained in these
paragraphs, except that AT&T agrees that Core’s switched access services tariff applies only to

“tol]” or “interexchange” traffic and does not apply to “local” or “locally-dialed” traffic.



Conclusion
Based on the foregoing, AT&T asks that the Commission deny Core’s request that the
Commission award interest or late payment charges to Core. AT&T also asks that the

Commission deny Core’s request that the Commission order AT&T to pay an amount certain.

Respectfully submitted

S ihectetiaten
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DATED: December 31, 2012
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