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OPINION AND ORDER
BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) is a petition dated April 2, 2012 by PECO Energy Company (PECO or Company) seeking expedited approval of its selection of an Electric Generation Supplier (EGS) as a vendor to provide time-of-use (TOU) service for PECO’s Dynamic Pricing Plan (Plan).  PECO is also petitioning for approval of its Plan supplement, which was developed by it solely to facilitate the provision of TOU service by an EGS and does not materially change the Plan.  More specifically, PECO requests that the Commission (1)  approve the EGS vendor selected by PECO to provide the TOU service and the separate vendor selected to provide management for the Plan program; (2)  find that the Plan as supplemented satisfies the dynamic rate requirements of Act 129 and approve the Plan supplement; and (3)  approve PECO’s proposed recovery of Plan costs through PECO’s Generation Supply Adjustment (GSA) filings. 

BACKGROUND

Act 129 of 2008 (Act 129 or Act) was signed into law on October 15, 2008 and became effective on November 14, 2008.  Act 129 has several goals including reducing energy consumption and demand.  Among other things, the Act amended the Public Utility Code (Code), 66 Pa.C.S. §§ 101 et seq., to require Pennsylvania electric distribution companies (EDCs) with 100,000 or more customers to file smart meter technology procurement and implementation plans (smart meter plans) that include time-of-use (TOU) rates and real-time price plans.  See 66 Pa. C.S. § 2807(f).  Act 129 also required that default service providers file by January 1, 2010, or the end of the EDCs’ generation rate cap,
 whichever is later, one or more TOU rates and real-time price plans.  The Commission is required to approve or modify the TOU rates and real-time price plans within six months of the EDC’s filing.  See 66 Pa. C.S. § 2807(f)(5).  
On June 24, 2009, the Commission entered an Order
 (Implementation Order) which, inter alia, established standards that each smart meter plan must meet and provided guidance on the procedures to be followed for submittal, review and approval of all aspects of each smart meter plan.  The Implementation Order also established minimum smart meter capabilities and provided guidance on the Commission’s expectations for deployment of smart meters.  
On August 14, 2009, PECO filed its Smart Meter Plan Petition with the Commission.  On November 25, 2009, a Joint Settlement Petition was filed by PECO, Office of Consumer Advocate (OCA), Office of Small Business Advocate (OSBA), Constellation Energy Commodities Group, Inc. (Constellation), 
Department of Environmental Protection (DEP), Clean Air Council (CAC) and Association of Community Organizations for Reform Now (ACORN).
  On January 28, 2010, the Administrative Law Judge (ALJ) issued an Initial Decision which, inter alia, approved the Settlement Petition.  The ALJ found that common costs should be allocated based on the number of customers in each customer class, as proposed by PECO in its Plan.  With that finding, the ALJ determined that the allocation of costs to the small commercial and industrial class was resolved.  On February 17, 2009, OCA filed Exceptions to the Initial Decision.  Replies to OCA’s Exceptions were filed on March 1, 2010 by PECO, the OSBA, and Philadelphia Area Industrial Energy Users Group (PAIEUG).  
On May 6, 2010, the Commission denied the Exceptions of OCA and approved PECO’s revised Smart Meter Technology Procurement and Installation Plan (Smart Meter Plan), and the Joint Petition for Partial Settlement.
  The approved Smart Meter Plan included PECO’s procurement and installation of certain smart meter infrastructure, the initial deployment of 600,000 smart meters, and the implementation of appropriate cost recovery mechanisms.

PECO’s Smart Meter Plan includes a two-phase strategy for the deployment of smart meter technology.  The first phase comprises the selection, testing and validation of the smart meter technology to be deployed; the deployment of the advanced metering infrastructure communication network; the initial deployment of 600,000 smart meters;
 and specifically relevant to the instant Petition, the development of a program to test 
customer acceptance of initial dynamic pricing options.  The second phase will comprise the completion of the deployment of smart meters across PECO’s service territory.
On October 28, 2010, PECO filed the next phase of its Smart Meter Plan through its Petition for Approval of its Initial Dynamic Pricing and Customer Acceptance Plan (Dynamic Pricing Plan).  On January 28, 2011, PECO, OCA, and OSBA (Settling Parties) filed a Joint Petition for Partial Settlement.  The Settling Parties represented in the Settlement that the other parties, OTS, PAIEUG, and Direct Energy, did not oppose the settlement.  On February 23, 2011, the ALJ recommended, inter alia, that the Settlement be approved, and that the administrative costs to each default service procurement class should be recovered only from the default service customers in those classes through PECO’s GSA charge.  OCA filed Exceptions to the Recommended Decision on March 7, 2011 and PECO, OSBA and Direct Energy filed Reply Exceptions on March 14, 2011.   
On April 15, 2011, the Commission denied OCA’s Exceptions and adopted the Recommended Decision of ALJ Chestnut, and granted the Joint Petition for Partial Settlement filed by PECO, OCA and OSBA.
  PECO’s approved Dynamic Pricing Plan included the implementation of a multi-staged “test and learn” approach to determine the effective combinations of dynamic rate design, technology options, marketing, and educational strategies.  The “test and learn” program was designed to target approximately 200,000 customers and utilize two different dynamic rate structures:  TOU and Critical Peak Pricing (CPP).  The CPP rate featured a discounted flat rate for all kWh 
consumed other than on those occasions when a critical day would be called.  Critical days would be called 15 days per summer.  
On April 29, 2011, the Commission initiated an investigation into Pennsylvania’s retail electricity market to study how best to address and resolve issues identified by the Commission as being most relevant to improving the current retail electricity market.  As part of the investigation the Commission issued an order (Retail Markets Investigation Order), in which it recommended that, “EDCs contemplate contracting with an EGS in order to satisfy their TOU requirement.”
  

On April 2, 2012, PECO filed the instant Petition for expedited approval of its dynamic pricing plan vendor selection and dynamic pricing plan supplement.
DISCUSSION

PECO filed its petition for expedited approval of its dynamic pricing plan vendor selection and dynamic pricing plan supplement.  PECO served copies of its petition on the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement and all parties of record in its Dynamic Pricing Plan proceedings.
  A Petition to Intervene was filed by PAIEUG,
 and was unopposed.  
Reliant Energy Northeast LLC (Reliant) filed a Petition to Intervene and Answer in Opposition to PECO’s Petition.
  PECO and the OCA filed responses opposing Reliant’s Petition.  The Retail Energy Supply Association (RESA), and the Interstate Gas Supply, Inc. (IGS) filed letters in support of Reliant’s Petition to Intervene and Opposition.  Thus, the Petition is ripe for consideration. 
PECO, through its Petition, is seeking approval of the EGS vendor that it has selected to provide TOU service as part of the plan.  PECO stated that it selected an EGS as the TOU Supply Vendor for the program by conducting a comprehensive competitive Request for Proposal (RFP) process.
  

The RFP was comprised of two tasks.  The first task covered the provision of the commodity supply (TOU Supply), including establishing the rate structure, providing the commodity, performing bill calculations, providing bill-ready data, and all associated reporting and administrative tasks and costs.  The second task in the RFP covered the implementation and management of the pilot program (Program Management) including marketing, customer service, customer education, equipment installation, call center support and project management.  For an EGS, bidding on the TOU Supply task was a prerequisite for bidding on the TOU Program Management task.
  

PECO received three bids for TOU Supply and four bids for Program Management.  Reliant was selected as the Plan’s TOU Supply Vendor and Freeman, Sullivan & Company was selected as the Program Management Vendor.  
PECO Petition
PECO, through its Petition, is seeking approval of the Plan supplement and that the Plan as supplemented satisfies the dynamic rate requirements of Act 129.  PECO filed its Dynamic Pricing Plan as an attachment to its Petition.  PECO asserts that it supplemented its Plan solely to enable an EGS to provide TOU Supply in lieu of the Company.  The modifications include the following:  commodity supply, dynamic rate structure, pilot size and term.  PECO asserted in its Petition that the modifications in the Plan Supplement are solely those changes needed to implement the Commission’s recommendation that EDCs contract with EGSs to implement their dynamic rate obligations, and that all other requirements, protections and commitments made in PECO’s Dynamic Pricing Plan remain the same.

PECO proposes in the first part of the Plan supplement that the TOU Supply Vendor (Reliant) will provide TOU service to customers enrolled in the pilot.  Thus, once a customer enrolls in a TOU offer, they will receive generation supply from Reliant during the pilot and will not return to PECO for default service when the pilot ends unless the customer fails to choose Reliant or another generation supplier.  

PECO proposes in the second part of the Plan supplement to offer a single dynamic rate option, a TOU rate, and eliminate the CPP rate that was part of its original Plan.  After engaging EGSs and stakeholders in the PECO proceeding in several discussions regarding which of the original dynamic rates should be retained, 
PECO elected to proceed solely with TOU.  PECO asserted that it made this selection because TOU has a simple structure that customers can understand and TOU has a lower price risk (high bill risk) for customers than CPP.  PECO asserted that it did not receive any objections from EGSs or stakeholders regarding its selection of the TOU rate.
Finally, PECO proposes in the third part of the Plan supplement to implement a shorter and more focused pilot to learn about:  customer interest in a TOU rate supplied by an EGS; the effectiveness of varying technology offerings and promotional and educational strategies; and the load impacts associated with various TOU rate offer packages.  The pilot will launch in the first quarter of 2013, will run for a one-year period (instead of approximately two years), and will involve one solicitation of up to 140,000 default service customers (instead of multiple solicitations of around 200,000 customers).  PECO asserted that it believes the modified pilot is appropriate so that it can remain on schedule to meet its Plan launch date of the first quarter of 2013 and to maximize its Department of Energy (DOE) matching grant funding.
PECO, through its Petition, is seeking approval of its proposed recovery of Plan costs through the Company’s Generation Supply Adjustment (GSA) filings.  The Commission’s Dynamic Pricing Order adopted PECO’s proposal to recover the costs incurred to implement PECO’s initial Dynamic Pricing Plan, as modified by the Settlement, through its GSA mechanism.
  PECO asserted in its Petition that it is not proposing any changes to the cost recovery and allocation methodologies established in the Dynamic Pricing Order.
  
PECO also asserts that no costs will be assigned to Default Service Procurement Class 4 (large commercial and industrial customers) because those customers will not be eligible to participate in the Plan’s TOU rate.  Readily attributable Plan costs will be directly assigned to the Default Service Class for which costs are incurred.  All other costs that cannot be directly assigned will be allocated to Default Service Classes 1, 2, and 3 in proportion to each class’s default service load.
  
PECO further stated that in the Dynamic Pricing Order, it had estimated incurring approximately $11.6 million in Plan implementation costs.  Given the revisions proposed 
by PECO to comply with the Commission’s Implementation Order and Retail Markets Investigation Order, PECO estimates that the Plan implementation will cost approximately $7.4 million.

Commission Implementation Order, Act 129, and Retail Markets Investigation Order

 In our Implementation Order, we set forth the standards that each plan must meet and provide guidance on the procedures to be followed for submittal, review and approval of all aspects of each smart meter plan.   As noted above, Act 129 required that default service providers file by January 1, 2010, or the end of the EDCs’ generation rate cap,
 whichever is later, one or more TOU rates and real-time price plans.  The Commission is required to approve or modify the TOU rates and real-time price plans within six months of the EDC’s filing.  66 Pa. C.S. § 2807(f)(5).  The Retail Markets Investigation Order recommended that “EDCs contemplate contracting with an EGS in order to satisfy their TOU requirement.”
  PECO asserted in its Petition that the modifications in the Plan Supplement are solely those changes needed to implement the Commission’s recommendation that EDCs contract with EGSs to implement their dynamic rate obligations, and that all other requirements, protections and commitments made in PECO’s Dynamic Pricing Plan remain the same.
  PECO discussed the TOU pricing option with EGSs and stakeholders in the PECO smart meter proceeding.  
The Commission’s Dynamic Pricing Order adopted PECO’s proposal to recover the costs incurred to implement PECO’s initial Dynamic Pricing Plan, as modified by the Settlement, through its GSA mechanism.  PECO asserted in its Petition that it is not proposing any changes to the cost recovery and allocation methodologies established in the Dynamic Pricing Order.  The Commission approves PECO’s proposed recovery of Plan costs through PECO’s GSA filings consistent with the Dynamic Pricing Order.  
Petitions to Intervene and Responses

As indicated above, Reliant filed a Petition to Intervene and Answer in Opposition to the instant PECO Petition.  In its Petition, Reliant requested that the Commission change three terms of the pilot program.  Reliant seeks to have its name and telephone number included on the bill rather than the telephone number of PECO’s TOU pilot support group; to change the pilot closeout procedures under which a customer who does not affirmatively respond to a Reliant offer to continue to receive generation supply from Reliant or another EGS would be returned to default service; and to add safeguards for Reliant related to regulatory compliance.  
Addressing Reliant’s first issue -- whether Reliant’s name should appear on customers’ bills -- we note that PECO stated in its Answer opposing Reliant’s Petition that it “is willing to place Reliant’s name on the bill.”
  Thus, we do not need to address this issue.

Next, while Reliant requests assurances for a coordinated and transparent process between the selected vendors, it did not provide details as to what issues need to be addressed to enable Reliant to work seamlessly with PECO’s selected vendor for management functions.  The Commission cannot, therefore, adequately address this issue due to this lack of specificity.  We do believe, however, that PECO should make every attempt to ensure that a proper framework exists to enable all three parties to work effectively together to ensure the success of the pilot.


Regarding Reliant’s third issue -- whether the customers should be transferred to PECO’s default service
 or remain with Reliant following the closure of the pilot period -- we note that the RFP is silent on this issue.  Further, PECO’s attempt to clarify the issue in its April 2012 supplement to the RFP, did not occur until after Reliant was selected as the winning vendor.
  Moreover, neither PECO nor the OCA cites to any statute, Regulation or Commission Order that mandates that the pilot customers must, or even should, automatically be assigned to PECO’s default service offering upon completion of the program. 

We believe transferring the program customers to PECO’s default service at the end of the pilot program would result in these customers being slammed in violation of the Public Utility Code and the Commission’s Regulations.  Regardless of whether the TOU pilot program is a default service offering, as argued by PECO, or a competitive offering, as argued by Reliant, it is clear that it is retail, and not wholesale electric service.  

The term “retail electric customer” is defined as “a direct purchaser of electric power.”
  First, we note that PECO never sought to amend its currently-effective default service plan, which dictates how all wholesale electricity is to be bought for resale to end-use customers.  This clearly indicates that PECO believes this product to be a retail product.  Further, the RFP required vendors to commit to “[o]ffer[ing] a dynamic pricing rate to every customer who receives a smart meter.”
  The winning vendor thus would be providing the dynamic pricing rates directly to customers, making this a retail product under the Public Utility Code.  

It is equally clear that customers participating in the TOU pilot are choosing Reliant as their EGS.
  The Public Utility Code
 and the Commission’s Regulations
 make it clear that EDCs shall not change a retail, end-use customer’s choice of generation supplier without the customer’s consent.  These customers, therefore, should remain with Reliant unless they affirmatively choose to receive service from an alternative EGS or to return to PECO’s default service offering.  Moreover, aside from any slamming concerns or arguments, it is not in the public interest to automatically transfer customers that have made an affirmative choice to move away from PECO’s basic default service rate back to that rate without them affirmatively choosing to do so.

Following the closure of the pilot program, however, Reliant must maintain any remaining program customers on a TOU rate.  Further, customers should be free to leave Reliant at any time without being subject to a termination fee or any other switching restriction for as long as they remain on the post-program TOU rate.  

Lastly, we feel compelled to state once again that the Commonwealth’s EDCs do not “own” their customers.  We feel strongly that our EDCs must rid themselves of this mindset, which is a relic from the pre-competition days of vertically integrated service provided by a single entity.  

CONCLUSION
For the reasons stated above, the Commission approves in part and denies in part the Petition of PECO Energy Company for Expedited Approval of its Dynamic Pricing Plan Vendor Selection and Dynamic Pricing Plan Supplement consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:  

1.
That the Petition of PECO Energy Company for Expedited Approval of its Dynamic Pricing Plan Vendor Selection is approved in part and denied in part, consistent with this Order.

2.
That the Petition of PECO for approval of its Plan Supplement is approved in part and denied in part consistent with this Order.
3.
That the Petition of Reliant is approved in part and denied in part consistent with this Order.
4.
That a copy of this order be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Bureau of Investigation and Enforcement, Reliant Energy Northeast, LLC, and all parties of record at Docket No. M-2009-2123944.  

5.
That the matter at Docket No. P-2012-2297304 be marked closed
[image: image1.png]




BY THE COMMISSION


Rosemary Chiavetta



Secretary  
(SEAL)

ORDER ADOPTED:  September 13, 2012
ORDER ENTERED:  September 26, 2012
�  PECO’s generation rate caps expired on December 31, 2010.


�  Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order entered June 24, 2009), pp. 47-48.  


�  The Office of Trial Staff (OTS) and Philadelphia Area Industrial Energy Users Group (PAIEUG) filed statements of non-opposition to the Joint Settlement.  


�  Petition of PECO Energy Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010) (Smart Meter Order).


�  On October 27, 2009, while PECO’s Smart Meter Plan was pending Commission approval, the Department of Energy notified PECO that its application to obtain a $200 million Smart Grid Investment Grant to mitigate certain smart meter costs through funds provided under the 2009 American Recovery and Reinvestment Act (Stimulus Act) was successful.  In its Smart Meter Plan, PECO stated that if it received this $200 million grant, then it would expand the initial deployment of smart meters from 100,000 meters to 600,000 meters.  


�  Petition of PECO Energy Company for Approval of its Initial Dynamic Pricing and Customer Acceptance Plan, Docket No. M-2009-2123944, (Order entered April 15, 2011) (Dynamic Pricing Order).  


�  Investigation of Pennsylvania’s Retail Electricity Market:  Recommendations Regarding Upcoming Default Service Plans, Docket No. I-2011-2237952, (Order entered December 16, 2011).  


�  PECO Petition at 10.


�  PAIEUG stated that it recognized that PECO is not proposing an additional dynamic pricing option for large commercial and industrial customers or requesting to recover costs associated with dynamic pricing service from such customers.   PAIEUG further stated that it does not oppose PECO’s Petition at this time.  


�  PECO filed its instant Petition on April 2, 2012.  Reliant did not file its Petition to Intervene until May 17, 2012, thus, its Petition to Intervene was filed late.  However, Reliant asserted that while it was named in the PECO Petition, it was not served with a copy of the Petition.  PECO served OCA, OSBA, the Commission’s Bureau of Investigation and Enforcement (BI&E) and the parties to PECO’s Dynamic Pricing Plan proceeding.  Reliant was not a party to this proceeding, and claimed to only have just become aware of the filing.  Reliant further asserted that it acted promptly to intervene once it received PECO’s instant Petition.  See Reliant’s Petition to Intervene at 4.  


�  PECO Petition at 5.


�  PECO Petition at 5.


�  PECO Petition at 7.


�  Dynamic Pricing Order at 17-21.  


�  PECO Petition at 8.


�  Dynamic Pricing Order at 16-17.


�  PECO Petition at 9.


�  PECO’s generation rate caps expired on December 31, 2010.


�  Retail Markets Investigation Order at 47.  


�  PECO Petition at 7.


� PECO Energy Company’s Answer in Opposition to the Petition to Intervene and Opposition of Reliant Energy Northeast LLC, Docket No. P-2012-2297304, at 2.


� In its Plan Supplement, PECO states that customers should “return to PECO on the applicable default service rate” following closure of the pilot.  The TOU program, however, is open to all customers, whether currently shopping or not.  Thus, PECO’s phraseology is inappropriate.  


� Ironically, both PECO and the OCA, in support of PECO’s position, accuse Reliant of attempting to change the terms and conditions after being selected as the winning vendor.  


� 66 Pa. C.S. § 2803.


� PECO’s Statement of Work: Implementation of PECO Dynamic Pricing Customer Acceptance Pilot Plan 2012-2014 at 7 (January 24, 2012) (RFP).


� See generally definition “Electric Generation Supplier, id: “A  . . . corporation . . . that sells to end-use customers electricity or related services utilizing the jurisdictional transmission or distribution facilities of an electric distribution company.”


� Id. at §2807(d)(1).


� See generally 52 Pa. Code §§ 54.123, 57.171 - 57.179.
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