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OPINION AND ORDER

BY THE COMMISSION:

Before the Public Utility Commission (Commission) for consideration and disposition is the Joint Petition for approval of the Revised Default Service Plan - Retail Market Enhancement Programs of Metropolitan Edison Company (Met-Ed), Pennsylvania Electric Company (Penelec), Pennsylvania Power Company (Penn Power) and West Penn Power Company (West Penn) (collectively, FirstEnergy or Companies) (Joint Petition) filed on November 14, 2012.


Brief History of the Proceeding[footnoteRef:1] [1:  	A more complete and detailed discussion of the history of this proceeding and the standards applicable to default service are presented in the Commission’s Order entered August 16, 2012, at Docket No. P-2011-2273650 (August 2012 Order) at 3-8.] 


Following the transition to a competitive market for electric generation in Pennsylvania, the Companies retained the obligation to serve as the default service providers for their retail customers pursuant to 66 Pa. C.S. § 2807(e)(3.1).  Accordingly, each of the Companies had previously filed plans to fulfill their default service obligation pursuant to Commission–approved default service plans (DSPs) that will expire on May 31, 2013.

On November 17, 2011, the Companies filed a Joint Petition requesting that the Commission approve DSPs for the period from June 1, 2013, to May 31, 2015 (DSP II).  Following extensive discovery, evidentiary hearings and the submission of briefs, Administrative Law Judge (ALJ) Elizabeth H. Barnes issued a Recommended Decision on June 15, 2012.  After consideration of Exceptions to the Recommended Decision and corresponding Reply Exceptions, the Commission issued the August 2012 Order which, inter alia, approved DSP II, in part. 

	In the August 2012 Order, the Commission, inter alia, directed the Companies, in collaboration with interested electric generation suppliers (EGSs), to submit for Commission approval, proposals to resolve issues related to how EGSs will pay for the Retail Opt-In (ROI) Aggregation and Standard Customer Offer Referral program costs, as well as matters related to the implementation of the ROI Aggregation program.    In addition, the Commission directed the Companies to eliminate the ROI auction, revise the Time of Use (TOU) riders and allow small commercial customers to participate in the Retail Market Enhancement (RME) programs.  

	Several parties filed Petitions for Clarification, Reconsideration and/or Rehearing of the Commission’s August 2012 Order and corresponding Answers.  At our Public Meeting held September 13, 2012, the Commission acted to grant the Petitions, pending further review of, and consideration on, the merits of the Petitions.  On September 27, 2012, the Commission entered an Opinion and Order that addressed the Petitions on the merits.  On October 11, 2012, the Commission entered an Amended Opinion and Order providing further clarification on the Petitions for clarification, Reconsideration and Rehearing.

	On October 11, 2012, FirstEnergy filed a request for a thirty-day extension to submit its proposals to resolve several issues identified in the August 2012 Order.  By Secretarial Letter issued on October 12, 2012, the Commission granted the Companies’ request by extending the filing deadline to November 14, 2012.

	On November 14, 2012, the Companies filed a Revised DSP II Plan (Revised DSP II or Revised Plan) to address the directives of the August 2012 Order, including the following:

· Revised TOU Riders for West Penn and Penn Power (see, August 2012 Order at 93);
· An ROI Aggregation Program to replace the Companies’ originally proposed ROI Auction Program (see, August 2012 Order at 111);
· Procedures for EGSs to pay the costs of the ROI Aggregation Program and the Customer Referral Program (see, August 2012 Order at 136 and 137); and 
· Revisions to the RME Programs to reflect:  (1) the Commission’s directive to include small commercial customers; and (2) recommendations from stakeholders to clarify procedures for EGS participation and customer enrollment in the Customer Referral Program (CRP).  (see, August 2012 Order at 101-154)

On November 20, 2012, the Retail Energy Supply Association (RESA) and Direct Energy Services, LLC, requested that the Commission establish a comment and reply comment period for the Revised Plan.  On November 30, 2012, the Commission issued a Secretarial Letter to provide parties an opportunity to file comments and reply comments regarding the Companies’ revised RME proposals by December 10, 2012, and December 20, 2012, respectively.  The Commission noted in the Secretarial Letter that, in the Revised Plan, the Companies acknowledged that the parties were unable to reach a broad consensus on many of the key issues.  RESA, Washington Gas Energy Services, Inc. (WGES), the Office of Consumer Advocate (OCA); Dominion Retail, Inc. (Dominion); and the Office of Small Business Advocate (OSBA) filed comments.  The Companies, WGES, RESA, FirstEnergy Solutions Corp. (FES), Met-Ed Industrials Group, Penelec Industrial Customer Alliance, Penn Power Users Group, West Penn Power Industrial Intervenors , and the OCA filed reply comments. 

Discussion

A. Residential Time-of-Use Default Service Rider

1. Background

In the Companies’ DSP II, West Penn and Penn Power initially proposed residential TOU Riders for default service customers.  The Companies also proposed that an EGS would be selected through an annual auction process to provide this service.   

In the August 2012 Order, the Commission found that the terms and conditions of the TOU Riders (specifically the overly expansive on-peak time period) rendered the programs unreasonable.  The Commission encouraged West Penn and Penn Power to meet with stakeholders and directed the Companies to submit a revised TOU proposal within sixty days.  August 2012 Order at 93. 

The revised TOU riders have reduced the on-peak hours from sixteen to eleven hours on weekdays  and include a variable price mechanism based on seasonal on-peak and off-peak adjustments to the residential price to compare (PTC).   The revised TOU Riders also allow EGSs, that have satisfied each Company’s EGS Coordination Tariff requirements and have an executed TOU Agreement, to provide TOU service.  Non-shopping residential customers with a smart meter will be notified of the availability of the TOU Rider.  Customers requesting the TOU rate will be referred to the TOU supplier on a rotating basis.  Customers can switch from a TOU offering at any time without penalty. 
  
2. RESA’s Position

RESA supports the Revised West Penn and Penn Power TOU Riders with two qualifications.  RESA asserts that the Companies should provide an opportunity for the customer, to designate their TOU provider.   RESA has also proposed a “hard stop” of TOU service terms on May 31, 2015, asserting that the program is a two-year program and should therefore end on May 31, 2015, without requiring an EGS to continue offering a TOU product beyond that date.   RESA Comments at 18-19. 

3. FirstEnergy’s Response

FirstEnergy concurs with RESA’s suggestion regarding customer choice and will permit customers to designate a specific EGS as their TOU provider.  FirstEnergy, however, asserts that the Companies must continue to offer a TOU rate beyond May 31, 2015, to remain in compliance with Act 129, which requires the Companies to offer a TOU rate to all customers who have been furnished Smart Meter technology.  FirstEnergy Reply Comments at 26-27. 

4. Disposition

We concur with RESA and FirstEnergy that allowing customers to designate a specific EGS as their TOU provider is reasonable.  We do not, however, agree with RESA’s proposal for a hard stop for the TOU programs.  We note that EGS participation in the TOU programs is voluntary and can be terminated without penalty.  EGSs that participate in the TOU program are under no obligation to continue to serve customers beyond the end of the forthcoming DSP II period and could discontinue service at that point.  We agree with the Companies that, to remain in compliance with Act 129, a TOU rate must be offered beyond May 31, 2015, to customers with smart meter technology.  Therefore, we therefore reject RESA’s proposal to change TOU termination provisions. 

B. ROI Aggregation Program to Replace the ROI Auction 

1. Background

In DSP II, the Companies proposed to conduct a descending clock auction process for an ROI Auction.  In the August 2012 Order, the Commission directed the Companies to replace their proposed ROI Auction program with a Retail Opt-In (ROI) Aggregation Program offering a twelve-month product with a fifty dollar ($50.00) bonus, a four-month guaranteed five percent discount off the PTC at the time of enrollment, and an EGS-provided fixed price for the remaining eight months.  The Commission stated that this product offering will be attractive enough to garner EGS support and, more importantly, customer participation in the ROI program.  August 2012 Order at 131. 

2. OSBA’s Position

The OSBA states that the ROI Program is consistent with the Commission’s August 2012 Order with one exception.  The OSBA observes that the Companies’ proposed ROIP does not explain or address how a shopping customer can participate in the ROI Program.  The OSBA submits that non-residential shopping customers should be permitted to participate in the ROI Program and that it should include specific notification and enrollment rules for shopping customers.  OSBA Comments at 7.

3. RESA’s Position

RESA avers that FirstEnergy’s requirement that participating EGSs use rate ready consolidated EDC billing could deter some EGSs from participating and could be viewed as unfairly discriminatory among different EGSs participating in the market.  RESA also maintains that the ROI Program should be modified to align the EGS marketing materials with potential changes in the PTC.  RESA proposes that the EGS price offers for the final eight months of the aggregation program (starting on October 1, 2013) should be filed by August 2013, rather than the February 2013 date proposed by FirstEnergy.  RESA further asserts that there should be no requirement to include the eight-month final phase offers in the initial customer solicitations.  RESA Comments at 10-11.

RESA submits that any EGS participating in the Standard Offer/Customer Referral Program should not be required to use FirstEnergy’s version of a consumer contract and consumers should be allowed to select a specific EGS.  RESA maintains that the twelve-month ROI Program is problematic in that it misaligns the relevant PTC in the initial phase of the program and it unreasonably requires EGSs to establish a price for the second phase of the program too far in advance.  RESA Comments at 12.

4. WGES’s Position

WGES notes that the initial marketing material does not need to include the full EGS marketing materials and suggests that a uniform initial mailer be used for all EGSs describing the five percent discount below the PTC for the first four months and the fifty dollar bonus.  WGES suggests that the EGS could later send its fixed-price offer terms and complete the enrollment.  WGES also states that FirstEnergy should ensure that they only charge an EGS for customers actually enrolled, not referred.  WGES Comments at 2 and 3. 

5. The OCA’s Position

The OCA asserts that the marketing materials should contain the four-month initial price and the eight-month fixed price.  The OCA submits that this provision is important as it provides customers with important terms and conditions prior to their signing up for the Opt-In program.  OCA Comments at 2.  The OCA further submits that EGSs are making offers to customers in Pennsylvania every day, by direct mail, phone, the web, etc., and that many of the offers that the OCA has observed through the normal course of its interactions with customers are long term, locking in prices for a year or more in advance.  OCA Reply Comments at 9.

6. FirstEnergy Solutions’ Position

FES asserts that expecting residential customers to enroll in the Opt-In programs without knowing exactly what they are signing up for makes no sense, particularly since the program is aimed at customers who have already shown disinterest in participating in the retail electric market.  FES Reply Comments at 7.


7. FirstEnergy’s Response

FirstEnergy notes that a shopping customer could participate by obtaining an enrollment card from a neighbor or friend or by downloading an Opt-In card from the Companies’ websites.  FirstEnergy also asserts that the August 2012 Order adopts the ALJ’s recommendation that the Companies’ marketing efforts should only target non-shopping residential customers.  FirstEnergy contends that rate ready billing is necessary to assure that customers are billed the rate that properly applies under the applicable RME program and allows for audit and verification.  FirstEnergy states that rate ready billing is the only form of consolidated billing that would allow the Companies to implement the cost allocation on a per-enrollment basis.  FirstEnergy Reply Comments 
at 19.

In response to RESA’s position that EGSs should not be required to use FirstEnergy’s version of a consumer contract or disclosure statement, FirstEnergy asserts that the August 2012 Order did not make changes to the Standard Offer/CRP including the standard contract requirement.  FirstEnergy asserts that customers will not respond to an offer from the Companies that does not identify the supplier and does not provide a price beyond the four-month discount period.  The Companies believe that more customers will respond to the solicitation if it follows the design proposed by the Companies.   FirstEnergy Reply Comments at 29.

8. Disposition

We concur with the Companies’ position that shopping customers, either residential or small commercial, are eligible to participate in the ROI Program.  In the August 2012 Order, the Commission adopted the ALJ’s recommendation that the Companies should not target their marketing efforts to shopping customers, even though such customers would be eligible to participate in the ROI Program.  Accordingly, we deny the OSBA’s suggestion that the ROI Program should include specific notification and enrollment rules for shopping customers as well as the OSBA’s proposal to mail shopping customers the opt-in offers of participating EGSs. 

We concur with the Companies that rate ready billing offers advantages over bill ready billing, such as better tracking of participation and improving the likelihood the success of the RME programs.   However, we are cognizant of RESA’s concern that the rate ready requirement could deter participation from EGSs that are only tested and certified for bill ready process.  In an effort to resolve this concern, we direct the Companies to offer expedited rate ready testing.  This expedited testing shall only be offered to the EGSs interested in participating in the ROI Program that are not rate ready certified.  The expedited testing shall be timed to assure that EGSs that successfully participate in the testing can also participate in the ROI Program.  

As stated in the August 2012 Order, we concur with RESA that the relationship between an EGS and EDC is already governed by existing agreements.  Any EGS seeking to receive a license to operate in Pennsylvania is required, as a part of the application process, to submit its proposed disclosure statement to the Commission for review.  We also agree with RESA that an EGS can use their own contract and disclosure statement while participating in the Standard Offer/CRP and is not required to utilize FirstEnergy’s form of Consumer Contract and Disclosure Statement.  

We concur with RESA and WGES that it is unreasonable and unworkable to expect EGSs to provide a fixed eight-month price to customers, eight months in advance of delivery where there is no reasonable means of projecting, with any level of certainty, customer participation levels.  There is simply no means for EGSs to securely and responsibly hedge such a requirement.  Therefore, we direct FirstEnergy to modify the ROI Program so that participating customers are notified of the eight-month fixed price no later than forty-five days prior to the time these rates go into effect.  In addition, these rates shall be submitted to the Commission no later than forty-five days before these offers are extended to their customers.  To the extent that an EGS prefers to provide more advanced notice of the eight-month fixed price, as advocated by FES in this proceeding, the EGS is certainly free to do so.  

C. Recovery of ROI Aggregation Program and the Customer Referral Program Costs from the EGSs

1. Background 

The Companies proposed in their Revised DSP II that they will track and record the costs associated with the Opt-In Aggregation Groups.  The Companies will recover the costs of the ROI Program by billing each participating EGS based on the number of eligible customers receiving that EGS’s offer.  Individual estimates of program costs will be provided to each eligible EGS, and each EGS that confirms participation may withdraw within five days of receiving the estimate.  If an EGS withdraws, the remaining EGSs will be provided with a new cost and will be asked to confirm their continued participation.  Costs per eligible customer for each Opt-In Aggregation Group will be determined by dividing the total costs by the number of eligible customers.
  
With regard to its CRP, each Company will track and record CRP costs and recover CRP costs from EGSs by assessing a standard, per-customer charge.  An EGS will be assessed a CRP Charge for every CRP customer enrollment that has been completed for that EGS.  The CRP charge will be calculated on an annual basis, with a new CRP Charge becoming effective June 1 of each year.  The CRP Charge will be calculated by dividing CRP costs by a projected number of customer enrollments in the CRP during the applicable year.  The CRP calculation will include initial CRP costs, ongoing CRP costs and a reconciliation component for each year beyond the first year of the CRP.  The initial CRP costs will be recovered utilizing a twelve-month amortization period and will include a return at the legal rate of interest.
   
The Companies will reconcile the actual CRP costs to the projected CRP costs on an annual basis.  Any over or under recoveries, plus interest, will be addressed in the reconciliation component of the CRP Charge for the following year.  If the Commission issues an order that terminates the CRP, or if no EGSs have participated for six months, the difference between the revenue collected and actual costs incurred will be billed to all EGSs that previously participated in the CRP.  The portion of the cancellation costs assigned to each EGS will be based on the proportion of time the EGS participated compared to the program length.  

2. RESA’s Position

RESA disagrees with the Companies’ proposal to assign one hundred percent of the program costs to the EGSs.  RESA asserts that the costs of both RME programs should be shared equally between EGSs and distribution customers.  RESA asserts that the Commission should establish an initial per-customer cost for the first year of each program (one dollar per-customer for the Opt-In Aggregation and no more than thirty dollars per-customer for the Standard Offer CRP.)  RESA asserts that EGSs should be asked to remit half of the initial per-customer costs in order to participate in the programs.  RESA also asserts that FirstEnergy should be given the opportunity to recover the remaining initial per-customer costs from distribution customers via a surcharge and any excess costs through a future rate case.  RESA recommends that implementation costs for both RME programs be amortized over five to seven years, not twelve months, as proposed by FirstEnergy.  RESA does not agree with FirstEnergy’s proposal to collect program costs from EGSs that had previously participated, in the event the CRP is terminated by Commission Order or if no EGS participates for six months.  RESA Comments at 4-17.

3. Dominion’s Position

Dominion agrees with RESA’s approach to sharing the cost of the programs between the EGS and the customer on a fifty percent supplier, fifty percent customer basis.  Dominion also agrees with RESA that the program costs should be amortized for longer than the Companies’ proposed one year period.   Dominion maintains that capital costs are typically amortized for longer than two years.  Dominion Comments at 2-6.

Dominion does not agree with RESA that the customer should be allowed to choose a specific EGS in the CRP.   Dominion asserts that including functionality to allow customers to select a specific EGS would increase costs of an already expensive program.  Id. 

4. FirstEnergy’s Response

FirstEnergy avers that the Commission authorized comments on the Revised RME proposals, not a wholesale re-litigation of issues already decided.  FirstEnergy asserts that the Commission directed the Parties to collaborate to try to agree to a method for how costs were to be recovered from EGSs, but did not suggest that any Party other than EGSs should bear those costs.  FirstEnergy contends that RESA’s alternative cost recovery proposal presented in RESA’s “Comments” cannot be considered by the Commission as it would be a clear violation of Section 703(g) of the Public Utility Code (Code), 66 Pa. C.S. §703(g), for the Commission to do so.  FirstEnergy asserts that RESA is attempting to re-litigate the issue of cost responsibility by revisiting the August 2012 Order.  FirstEnergy Reply Comments at 6-16.

5. Disposition

The August 2012 Order directed the Companies, with the cooperation of the EGSs, to resubmit a plan or proposal regarding how the EGSs will pay for the Standard Offer Customer Referral Program and the redesigned ROI Aggregation Program.  See August 2012 Order at 136. While the Parties were able to resolve any number of changes to reflect the Commission’s action on its original default service plan, issues of cost allocation were unresolved. 

Based on the record before us, we are persuaded that a very reasonable accommodation of all the Parties’ positions should be incorporated into this resolution.  As to the Opt-In Aggregation Program, we agree with RESA that a fee of the lesser of one dollar per assigned customer or actual program costs to EGS participants is appropriate.  Any remaining costs should be recovered in either one of two ways: (1) through a non-bypassable surcharge, as proposed by RESA; or (2) shared with fifty percent from the purchase of receivables (POR) discount and fifty percent from residential and small commercial default service customers.  

As to the CRP, we agree with RESA that a fee of the lesser of thirty dollars per customer or actual costs per referred customer is appropriate.  Any remaining costs should be recovered in either one of two ways: (1) through a non-bypassable surcharge, as proposed by RESA; or (2) shared with fifty percent from the POR discount and fifty percent from residential and small commercial default service customers. 

It is the opinion of this Commission that participant costs must be capped in order to attract participation in these programs, and also to provide proper cost incentives for EDCs to minimize implementation costs.  It is also clear that these programs have the potential to benefit all residential and small commercial customers who avail themselves of the myriad of EGS offers.  Specifically, these programs are mainly targeted at default service customers, yet it is also true that all customer groups can participate, even if they are already shopping.  Moreover, these programs are designed to enhance the competitive market, from which all customers will benefit over time.  Accordingly, FirstEnergy is directed to file a revised cost allocation methodology as specified, supra.
 
CONCLUSION
	
	Based on the foregoing discussion, we shall grant, in part, and deny, in part, the Revised DSP II, as set forth in this Opinion and Order.  In particular, FirstEnergy is directed to: (1) permit customers to designate a specific EGS as their TOU provider if the customer requests a specific EGS; (2) offer expedited testing for EGSs interested in participating in the ROI Program that are not already rate ready certified; (3) remove the requirement from the RME Programs that EGSs participating in the Standard Offer/CRP must utilize FirstEnergy’s form of Consumer Contract and Disclosure Statement; and 
(4) revise the cost allocation methodology for the Opt-In Aggregation Program and the Customer Referral Program; THEREFORE,

IT IS ORDERED:

1.	That the Petition for approval of the Revised Default Service Plan -Retail Market Enhancement Programs Compliance Filing is granted, in part, and denied in part, consistent with this Opinion and Order.  

2.	That Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company are directed to modify the Revised Default Service Plan - Retail Market Enhancement Programs Compliance Filing, filed on November 14, 2012, to make the specific clarifications set forth in this Opinion and Order.  A revised Default Service Plan Retail Market Enhancement Program incorporating these modifications is to be filed with the Commission within sixty (60) days of the date of entry of this Opinion and Order.    

3.	That a copy of the Order shall be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement and all active Parties to this proceeding. 
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BY THE COMMISSION,


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: February 14, 2013
ORDER ENTERED:  February 15, 2013
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