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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are: (1) the Petition for Reconsideration and Stay (AT&T Petition), filed by AT&T Communications of Pennsylvania, LLC and TCG Pittsburgh, Inc. (collectively, AT&T), on December 19, 2012, and (2) the Petition for Reconsideration and Clarification (Core Petition) filed by Core Communications, Inc. (Core) on 



December 20, 2012.  Both filings seek reconsideration of the Opinion and Order entered December 5, 2012 (December 2012 Order), relative to the above-captioned proceedings.[footnoteRef:1]  Also before the Commission are Core’s Answer to AT&T’s Petition, and AT&T’s Answer to Core’s Petition, both filed on December 31, 2012.  For the reasons that follow, we will grant, in part, and deny, in part, AT&T’s Petition, and grant Core’s Petition, consistent with this Opinion and Order. [1: 	We note that, on December 21, 2012, AT&T filed a Complaint for Declaratory and Injunctive Relief in the United States District Court for the Eastern District of Pennsylvania, seeking, inter alia, a permanent injunction barring enforcement of the December 2012 Order.  ] 


Discussion

Reconsideration

Pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. Rule 1701, the Commission must act to grant a petition for reconsideration within thirty days of the date of entry of the order for which reconsideration is sought, or otherwise lose jurisdiction to do so if a petition for review is timely filed.  The thirty‑day period within which the Commission must act upon these Petitions in order to preserve jurisdiction ends on January 4, 2013.  Accordingly, we shall grant reconsideration, within the meaning of Pa. R.A.P. Rule 1701(b)(3), pending review of, and consideration on, the merits of the Petitions.

Stay

In addition, AT&T seeks a stay or supersedeas of the December 2012 Order pending the resolution of AT&T’s Petition and any subsequent judicial review.  Specifically, AT&T requests a stay of the directive that AT&T pay the FCC-capped rate of $0.0007 per minute of use (MOU) to Core.  AT&T Petition at 9.  If the Commission denies this request, AT&T requests that the Commission allow AT&T to place any amounts due to Core under the December 2012 Order in an interest-bearing escrow account, to be distributed to the prevailing party at the conclusion of the Commission’s reconsideration and any subsequent judicial review.  Id. at 14.

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  As to its claims, the burden of proof is therefore on AT&T.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

In determining whether to grant a stay or supersedeas, the Commission generally applies the standards set forth in Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958) (Virginia Jobbers) and reiterated in Pa. PUC v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) rev’d on other grounds by 511 Pa. 88, 511 A.2d 1315 (1986).  Based on the unique circumstances of this case, however, we need not engage in an extensive analysis of these standards.

First, AT&T’s Petition seeks a stay or supersedeas of the December 2012 Order pending the resolution of AT&T’s Petition and any subsequent judicial review.  To the extent that the Petition requests a stay during any subsequent judicial review before we have even issued a final order considering either Petition, this presupposes an appeal irrespective of the substantive content of our final disposition.  We therefore believe the AT&T request for stay or supersedeas during any judicial review is premature.  We will deny the Petition to that extent, acknowledging that AT&T may renew this request following disposition of the Petitions for Reconsideration.

Second, to the extent that AT&T’s Petition requests a stay pending this Commission’s resolution of the reconsideration petitions, we find Core’s Petition significant.  Although Core opposes AT&T’s request for a stay, Core’s Answer at 8-12, Core’s Petition requests clarification of the portion of the December 2012 Order requiring AT&T to pay amounts due to Core.  Core asks the Commission to clarify the December 2012 Order by requiring AT&T to pay interest and fixing a date certain for payment of principal and interest.  Core’s Petition at 3.  Specifically, Core asks the Commission to order AT&T to pay Core “(1) the principal amount due; and (2) interest either at the tariff rate or the legal rate of interest, within ten (10) days of the Commission’s order on reconsideration.”  Id. at ¶ 19 (emphasis added).  AT&T responds:

Even assuming that the Order stands as currently written, before AT&T has an obligation to pay anything, Core must at a minimum cancel or issue credits equal to the face amount of each of its outstanding invoices . . . and issue new invoices that request payment only at the Commission-imposed $0.0007 rate.  It is elementary that a payment obligation requires a bill to trigger it.  And Core has yet to perform even that simple, elementary act.
 
AT&T’s Answer at 4.

We will not address the merits of Core’s request for clarification here.  Nevertheless, in view of these arguments, we will grant the request for a stay pending disposition of the Petitions so that we may address Core’s request for clarification of AT&T’s obligation to pay amounts due pursuant to the December 2012 Order.  Thus, AT&T will not suffer any financial injury prior to our final administrative disposition.

Conclusion

For the reasons set forth above, we will grant, in part, and deny, in part, AT&T’s Petition, and grant Core’s Petition, consistent with this Opinion and Order.   Accordingly, the Commission’s December 2012 Order remains under review until these petitions for reconsideration and clarification are resolved; THEREFORE,

IT IS ORDERED:  

1.	That the Petition for Reconsideration and Stay, filed by AT&T Communications of Pennsylvania, LLC and TCG Pittsburgh, Inc., on December 19, 2012, is granted to the extent that it requests reconsideration, pending review of and consideration on the merits, and is granted to the extent that it requests a stay pending resolution of the Petition, but is denied to the extent that it requests a stay pending judicial review.  

2.	That the Petition for Reconsideration and Clarification filed by Core Communications, Inc., on December 20, 2012, is granted, pending further review of, and consideration on, the merits.
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