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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Petitions for Clarification and/or Reconsideration (Petitions), filed on March 4, 2013, by:  (1) Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (collectively, FirstEnergy or Companies); and (2) Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Penn Power Users Group and West Penn Power Industrial Intervenors (collectively, Industrials), relative to the Commission’s Opinion and Order entered February 15, 2013, in the above-captioned proceedings (February 2013 Order).  On March 12, 2013, FirstEnergy filed a Reply to the Industrials’ Petition (FirstEnergy Answer), and on March 13, 2013, the Retail Energy Supply Association (RESA) filed a letter as an Answer to FirstEnergy’s Petition (RESA Answer).  

[bookmark: _Toc335643627][bookmark: _Toc335643694][bookmark: _Toc335643729][bookmark: _Toc335643761][bookmark: _Toc335825294][bookmark: _Toc335826197]History of the Proceeding[footnoteRef:1] [1:  	A more complete discussion of the history of this proceeding prior to the entry of the Opinion Order entered on August 16, 2012, at the above-docketed proceedings (August 2012 Order) and the standards applicable to default service are presented in the August 2012 Order at 3-8. ] 


Following the transition to a competitive market for electric generation in Pennsylvania, the Companies retained the obligation to serve as the default service providers for their retail customers pursuant to 66 Pa. C.S. § 2807(e)(3.1).  Accordingly, each of the Companies filed plans to fulfill their default service obligations, which were approved by the Commission.  The Companies currently provide default service under Commission-approved default service plans (DSPs) that will expire on May 31, 2013.  

On November 17, 2011, the Companies filed a Joint Petition (Joint Petition) requesting that the Commission approve their DSPs for the period from June 1, 2013, to May 31, 2015 (DSP II).  Following extensive discovery, evidentiary hearings and the submission of briefs, the Commission issued the Recommended Decision of Administrative Law Judge (ALJ) Elizabeth H. Barnes on June 15, 2012.  After consideration of Exceptions to the Recommended Decision and corresponding Reply Exceptions, the Commission entered an Opinion Order entered on August 16, 2012, at the above-docketed proceedings (August 2012 Order). 

On August 31, 2012, Petitions for Clarification, Reconsideration and/or Rehearing  were filed by the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA); Constellation Energy Commodities Group, Inc., Constellation NewEnergy, Inc., Exelon Generation Company, LLC, and Exelon Energy Company (Constellation/Exelon); FirstEnergy; the Office of Consumer Advocate (OCA); the Office of Small Business Advocate (OSBA); and RESA.  At the Public Meeting held September 13, 2012, the Commission acted to grant the Petitions, pending further review of and consideration on the merits of the Petitions.  By Opinion and Order entered September 27, 2012, at the above-captioned dockets (September 2012 Order), the Commission:  (1) granted, in part, and denied, in part, the Petition for Reconsideration and/or Clarification filed by CAUSE; (2) denied the Petition for Rehearing and Reconsideration filed by Constellation/Exelon; (3) granted, in part, and denied, in part, the Petition for Clarification filed by FirstEnergy; (4) granted, in part, and denied, in part, the Petition for Clarification filed by the OCA; (5) denied the Petition for Reconsideration filed by the OSBA; and (6) granted, in part, and denied, in part, the Petition for Reconsideration filed by RESA.  On October 11, 2012, the Commission entered an Amended Opinion and Order which made specific revisions to the September 2012 Order. 

On September 6, 2012, FirstEnergy filed a Revised Default Service Plan (Revised DSP II), which the Companies averred reflected all of the changes directed by the Commission in the August 2012 Order.  Comments on the Revised DSP II were filed by the Industrials on September 17, 2012.  On September 24, 2012, FirstEnergy filed a Reply to the Industrials’ Comments.  By Secretarial Letter issued November 8, 2012, the Revised DSP II was approved.  

On November 19, 2012, the Industrials filed an “Appeal of Staff Action and, in the Alternative, Reconsideration of the Secretarial Letter Approving [the Revised DSP II]” (Appeal of Staff Action).  On November 29, 2012, FirstEnergy filed an Answer to the Appeal of Staff Action.  By Opinion and Order entered December 20, 2012, the Commission granted, in part, and denied, in part the Appeal of Staff Action. 

In the August 2012 Order, the Commission, inter alia, directed that FirstEnergy submit new proposals for various elements of its retail market enhancement (RME) programs after consultation with the Parties to this proceeding and other interested stakeholders.  On November 14, 2012, First Energy filed its Revised DSP -RME Programs to address the directives of the August 2012 Order, including the following:

· Revised Time-of-Use (TOU) Riders for West Penn and Penn Power (see, August 2012 Order at 93);
· A Retail Opt-In (ROI) Aggregation Program to replace the Companies’ originally proposed ROI Auction Program (see, August 2012 Order at 111);
· Procedures for Electric Generation Suppliers (EGSs) to pay the costs of the ROI Aggregation Program and the Standard Offer Customer Referral Program (CRP) (see, August 2012 Order at 136 and 137); and 
· Revisions to the RME Programs to reflect:  (1) the Commission’s directive to include small commercial customers; and (2) recommendations from stakeholders to clarify procedures for EGS participation and customer enrollment in the CRP (see, August 2012 Order at 101-154).

[bookmark: _Toc335643628][bookmark: _Toc335643695][bookmark: _Toc335643730][bookmark: _Toc335643762][bookmark: _Toc335825295][bookmark: _Toc335826198]On November 20, 2012, RESA and Direct Energy Services, LLC (Direct Energy) requested that the Commission establish a comment and reply comment period for the Revised DSP - RME Programs.  By Secretarial Letter issued November 30, 2012, the Commission established a timeframe for the filing of comments and reply comments on the Revised DSP - RME Programs.  Comments were filed by the OCA, the OSBA, Dominion Retail, Inc. (Dominion), RESA, and Washington Gas Energy Services, Inc. (WGES) on December 10, 2012.  Reply Comments were filed by the OCA, FirstEnergy, FirstEnergy Solutions Corp. (FES), the Industrials, RESA, and WGES on December 20, 2012. 

By Opinion and Order entered February 15, 2013 (February 2013 Order), the Commission approved, in part, and denied, in part, the Revised DSP II – RME Programs.  In particular, FirstEnergy was directed to:  (1) permit customers to designate a specific EGS as their TOU provider if the customer requests a specific EGS; (2) offer expedited testing for EGSs interested in participating in the ROI Program that are not already rate ready certified; (3) remove the requirement from the RME Programs that EGSs participating in the CRP must utilize FirstEnergy’s form of Consumer Contract and Disclosure Statement; and (4) revise the cost allocation methodology for the ROI Aggregation Program and the CRP.  First Energy was also directed to file a Revised DSP II – RME Programs incorporating these modifications within sixty days of the date of entry of the February 2013 Order. 

On March 4, 2013, FirstEnergy filed a Petition for Clarification or Reconsideration (FirstEnergy’s Petition) of the February 2013 Order seeking clarification or reconsideration regarding:  (1) the utilization of the Companies’ Customer Referral Agreement; and (2) the deadline for filing the Revised DSP – RME Programs.  Also on March 4, 2013, the Industrials filed a Petition for Clarification or Reconsideration (Industrials Petition) seeking clarification on the allocation of the costs of the RME Programs.  As noted supra, on March 12, 2013, FirstEnergy filed a Reply to the Industrials’ Petition (FirstEnergy Answer) and on March 13, 2013, RESA filed an Answer to FirstEnergy’s Petition (RESA Answer).[footnoteRef:2]   [2:  	By Secretarial Letter issued March 11, 2013, the Commission notified the Parties that the deadline for filing Answers to the Petitions was March 13, 2013. ] 


By Opinion and Order entered March 14, 2013 (March 2013 Order), the Commission granted the Petitions, pending further review of and consideration on the merits.  The March 2013 Order also addressed FirstEnergy’s request for clarification on the deadline for the submission of the Revised DSP II – RME Programs required by the February 2013 Order.  The Commission clarified that the deadline for FirstEnergy to submit the Revised DSP II – RME Programs is sixty days after the entry of the February 2013 Order.  March 2013 Order at 2-4.  

By Tentative Order on Reconsideration entered March 14, 2013 (Tentative Order[footnoteRef:3]), the Commission, inter alia, postponed the implementation schedule of the Electric Distribution Companies (EDCs) DSP ROI Programs and provided the Parties an opportunity to provide written comments on the implementation schedule of the ROI Programs.   [3:  	The Tentative Order was docketed at the above-captioned proceedings, as well as P-2012-2283641 for PECO Energy Company’s DSP proceeding, P-2012-2302074 for PPL Electric Utility Corporation’s DSP proceeding and P-2012-2301664 for Duquesne Light Company’s DSP proceeding.  ] 


Discussion	

Initially, we note that any issue, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
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The Petitions were filed pursuant to 52 Pa. Code § 5.572, Petitions for Relief.  In addition to petitions for reconsideration, this regulation encompasses, inter alia, petitions for rehearing, reargument, and clarification.  As with petitions for reconsideration, such petitions are decided by the application of the standards set forth in Duick v. Pennsylvania Gas and Water Co., Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553, 559 (1982).  Under the standards set forth in Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission.  Duick at 559.  It has also been held that, because a grant of relief on such petitions may result in the disturbance of final orders, they should be granted judiciously and only under appropriate circumstances.  West Penn Power Co. v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995), petition for allowance of appeal denied, No. 576 W.D., Allocatur Docket (April 9, 1996); City of Pittsburgh v. PennDOT, 490 Pa. 264, 416 A.2d 461 (1980).

B.	Issues Raised in the Petitions[footnoteRef:4] [4:  	As noted, supra, in its Petition, FirstEnergy requested that the Commission clarify the deadline for the submission of the Revised DSP II – RME Programs required by the February 2013 Order.  In the March 2013 Order, the Commission clarified that the deadline for FirstEnergy to submit a Revised DSP II – RME Programs is sixty days after the entry of the February 2013 Order. ] 


1. 	FirstEnergy Customer Referral Agreement

In the August 2012 Order, the Commission rejected FirstEnergy’s proposal to require participating EGSs to sign the Companies’ Opt-In Aggregation Agreement, which included a customer contract and disclosure statement.  The Commission reasoned that the relationship between an EGS and EDC is already governed by existing agreements.  The Commission also noted that, as part of the licensure application process, EGSs are required to submit a proposed form of its disclosure statement for Commission review.  August 2012 Order at 121-124. 

In RESA’s Comments on the Revised DSP – RME Programs (RESA Comments), RESA opposed FirstEnergy’s proposal that EGSs participating in the CRP must use the Companies’ own form of Customer Contract and Disclosure Statement.[footnoteRef:5]  RESA argued, inter alia, that the Commission’s reasoning for rejecting the use of such a form for the ROI Program is equally applicable to the CRP.  RESA also averred that using FirstEnergy’s form contract would disrupt the current practice whereby an EGS uses its own Commission-approved disclosure statement when enrolling new customers.  RESA Comments at 16-17.   [5:  	Submitted as Exhibit I to the Revised DSP – RME Programs.] 

	
In the February 2013 Order, the Commission agreed with RESA that an EGS can use its own contract and disclosure statement while participating in the CRP and is not required to use FirstEnergy’s form of Customer Contract and Disclosure Statement.  February 2013 Order at 10 and 15. 

In its Petition, FirstEnergy seeks clarification on the impact that the Commission’s decision on the use of FirstEnergy’s form of Customer Contract and Disclosure Statement for the CRP has on the overall CRP Agreement.  FirstEnergy states that it is not seeking clarification or reconsideration of the Commission action on the Customer Contract and Disclosure Statement.  However, FirstEnergy explains that the Customer Contract and Disclosure Statement was submitted as Appendix B to the CRP Agreement and avers that the February 2013 Order does not appear to disapprove the Companies’ proposal to require the EGSs to execute the CRP Agreement, exclusive of Appendix B.  FirstEnergy argues that the detailed processes and procedures for implementing the CRP, including delineating the duties and obligations of the Companies and the participating EGSs with respect to each element of the CRP, must be set forth in a document that binds the Companies and EGSs and has the Commission’s approval.  FirstEnergy submits that the Companies’ Supplier Tariffs are not designed or intended to articulate and explain the numerous terms and conditions of the CRP or any other RME program.  FirstEnergy states that, if the Commission did not intend to approve the CRP Agreement, exclusive of Appendix B, FirstEnergy requests that the Commission reconsider that aspect of the February 2013 Order.  FirstEnergy Petition at 7-8. 

In its Answer, RESA states that it does not oppose FirstEnergy’s proposal to have EGSs enter into an agreement setting forth the terms and conditions under which an EGS will participate in the CRP.  RESA submits that it reserves the right to comment on any changes and all the specific conditions of the CRP Agreement when the Companies submit the revised version of the Revised DSP – RME Programs as required by the February 2013 Order.  RESA Answer at 1-2. 

Under the standards set forth in Duick, supra, we find that a clarification of the utilization of FirstEnergy’s CRP Agreement is warranted.  In response to FirstEnergy’s request, we clarify that the February 2013 Order directed that EGSs are not required to use FirstEnergy’s form of Customer Contract and Disclosure Statement.  It was not our intention to disapprove the entire proposed CRP Agreement submitted as Exhibit I.  However, we note that there are specific references to Appendix B in the CRP Agreement that may have to be amended to reflect the potential utilization of an EGS’s customer contract and disclosure statement.  Moreover, we reserve our approval of the CRP Agreement until the Parties and the Commission have an opportunity to review the compliance filing as required by the February 2013 Order. 

2. 	Allocation of RME Costs

The August 2012 Order directed the Companies, with the cooperation of the EGSs, to, inter alia, resubmit a plan or proposal regarding how the EGSs will pay for the CRP and the redesigned ROI Aggregation Program.  See, August 2012 Order at 136.  While the Parties were able to agree on a number of changes to reflect the Commission’s action on FirstEnergy’s original DSP, the issues related to cost recovery of the RME programs were unresolved.  Consequently, based on the record in this proceeding, the Commission prescribed the following cost allocation in the February 2013 Order:

As to the Opt-In Aggregation Program, we agree with RESA that a fee of the lesser of one dollar per assigned customer or actual program costs to EGS participants is appropriate.  Any remaining costs should be recovered in either one of two ways: (1) through a non-bypassable surcharge, as proposed by RESA; or (2) shared with fifty percent from the purchase of receivables (POR) discount and fifty percent from residential and small commercial default service customers.  

As to the CRP, we agree with RESA that a fee of the lesser of thirty dollars per customer or actual costs per referred customer is appropriate.  Any remaining costs should be recovered in either one of two ways: (1) through a non-bypassable surcharge, as proposed by RESA; or (2) shared with fifty percent from the POR discount and fifty percent from residential and small commercial default service customers. 

February 2013 Order at 14. 

In their Petition, the Industrials state that they are concerned that the language in the February 2013 Order authorizing the Companies to implement a non-bypassable surcharge based on RESA’s proposals may be unclear and may lead to the recovery of these costs from large commercial and industrial (C&I) customers.  The Industrials aver that, without a clear determination as to the applicability of the non-bypassable surcharge, the February 2013 Order may result in RME program charges being recovered from customers that are ineligible to participate in the programs, such as large C&I customers.  Industrials Petition at 4.  

FirstEnergy supports the Industrials’ Petition.  FirstEnergy points out that the RESA proposal, which was referenced in the February 2013 Order as the model for the “non-bypassable surcharge” option, was described by the testimony of RESA’s witness as a rate mechanism that would recover the costs of the RME programs from the customers “eligible” for those programs.  FirstEnergy Answer at 3 (citing RESA St. 2-SR at 21). 

Under the standards set forth in Duick, supra, we find that a clarification of the recovery of CRP costs is warranted.  While all customer classes may ultimately benefit from the more robust competitive environment that will result from the implementation of RME programs, at this juncture we shall limit the recovery of the remaining costs to administer the CRP to those customer classes that are eligible to participate in this program.[footnoteRef:6]  Consequently, if:  (1) the costs to administer the CRP exceed the maximum thirty-dollar per customer fee to be recovered from participating EGSs; and (2) FirstEnergy elects to recover these excess costs thorough a non-bypassable surcharge, this surcharge shall only be applied to the residential and commercial customer classes that are eligible to participate in the CRP.   [6:  	As noted, supra, by the Tentative Order, the Commission, inter alia, postponed the implementation schedule of the EDCs’ DSP ROI Programs.] 


Conclusion

For the reasons set forth in this Opinion and Order, the Commission grants the Petitions for Clarification and/or Reconsideration filed by FirstEnergy and the Industrials;  THEREFORE,
IT IS ORDERED:  

1.	That the Petition for Clarification or Reconsideration filed on March 4, 2013, by Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company, is hereby granted.

2.	That the Petition for Clarification and/or Reconsideration filed on March 4, 2013, by Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Penn Power Users Group and West Penn Power Industrial Intervenors, is hereby granted.

3. That any clarification, directive, requirement, disposition, or the like contained in the body of this Opinion and Order, which is not the subject of an individual Ordering Paragraph, shall have the full force and effect as if fully contained in this part. 

4. That a copy of this Opinion and Order be served on all active Parties to the proceedings at Docket No. P-2011-2273650, et seq. 

[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  April 4, 2013
ORDER ENTERED:  April 4, 2013
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