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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Appeal of Staff Action filed on behalf of FirstEnergy Solutions Corporation (FES) on April 16, 2013 (Appeal).  The Appeal requests that the Commission reverse a Secretarial Letter issued on April 16, 2013 (April 16 Secretarial Letter), that declines to approve the assignment of Default Service Supplier Master Agreements (SMAs) to FES.  An Answer to the Appeal was filed by Exelon Generating Company, LLC (ExGen) on April 30, 2013.  For the reasons fully delineated herein below, we shall grant the Appeal, reverse the April 16 Secretarial Letter and approve the assignment of the SMAs.

[bookmark: _Toc335643627][bookmark: _Toc335643694][bookmark: _Toc335643729][bookmark: _Toc335643761][bookmark: _Toc335825294][bookmark: _Toc335826197]Background

Following the transition to a competitive market for electric generation in Pennsylvania, Metropolitan Edison Company (Met Ed), Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (West Penn) (collectively FirstEnergy or Companies) retained the obligation to serve as the default service providers for their retail customers pursuant to 66 Pa. C.S. § 2807(e)(3.1).  Accordingly, each of the Companies filed plans to fulfill their default service obligations, which were approved by the Commission.  The Companies currently provide default service under Commission-approved default service plans (DSPs) that will expire on May 31, 2013.  

On November 17, 2011, the Companies filed a Joint Petition requesting that the Commission approve their DSPs for the period from June 1, 2013, to May 31, 2015 (DSP II).  Following extensive discovery, evidentiary hearings and the submission of briefs, the Commission issued the Recommended Decision of Administrative Law Judge (ALJ) Elizabeth H. Barnes on June 15, 2012.  After consideration of Exceptions to the Recommended Decision and corresponding Reply Exceptions, the Commission entered  an Opinion and Order on August 16, 2012 (August 2012 Order), which, inter alia, approved DSP II in part. 

[bookmark: _Toc335826201]On August 31, 2012, a number of parties filed petitions seeking clarification, reconsideration and/or rehearing of the August 2012 Order (August 2012 Petitions).   Among the issues addressed in the August 2012 Petitions was the recovery of generation deactivation charges through the Companies’ Default Service Support Rider (DSS Rider).  By Order entered September 27, 2012, at this docket (September 2012 Order), the Commission, inter alia, reaffirmed its position that generation deactivation charges should not be recovered through the Companies’ DSS Rider.  September 2012 Order at 9. 

On September 6, 2012, FirstEnergy filed a Revised Default Service Plan (Revised DSP II), which, the Companies averred, reflected all of the changes directed by the Commission in the August 2012 Order.  Comments on the Revised DSP II were filed by the Met-Ed Industrial users Group, Penelec Industrial Customer Alliance, Penn Power Users Group and West Penn Power Industrial Intervenors (Industrials) on September 17, 2012.  On September 24, 2012, FirstEnergy filed a Reply to the Industrials’ Comments.  By Secretarial Letter issued November 8, 2012, the Revised DSP II was approved.  

On November 19, 2012, the Industrials filed an “Appeal of Staff Action and, in the Alternative, Reconsideration of the Secretarial Letter Approving [the Revised DSP II]” (Appeal of Staff Action).  On November 29, 2012, FirstEnergy filed an Answer to the Appeal of Staff Action.  By Opinion and Order entered December 20, 2012, the Commission granted, in part, and denied, in part the Appeal of Staff Action. 

In the August 2012 Order, the Commission, inter alia, directed that FirstEnergy submit new proposals for various elements of its retail market enhancement (RME) programs after consultation with the Parties to this proceeding and other interested stakeholders.  On November 14, 2012, FirstEnergy filed its Revised DSP -RME Programs to address the directives of the August 2012 Order.  By Opinion and Orders entered February 15, 2013, March 14, 2013, and April 4, 2013, the Commission, inter alia, approved, in part, and denied, in part, FirstEnergy’s RME programs.  

On January 14, 2013, two auctions were conducted whereby FirstEnergy sought to procure full requirements generation service for the Companies’ default service customers.  One auction sought bids for fixed-price products for:  (1) the Companies’ residential customers for the twenty-four month period beginning June 1, 2013; and (2) the Companies’ commercial customers for the six month period beginning June 1, 2013.  The other auction sought an hourly-priced product for the Companies’ industrial customers for the twenty-four month period beginning June 1, 2013.  By Secretarial Letter issued January 16, 2013, the results of the fixed-priced auction for residential and commercial default service were approved and the results of the hourly-priced auction for industrial default service were rejected. 

On February 12, 2013, an auction was conducted whereby FirstEnergy sought to procure full requirements, fixed-price, twelve-month generation service for the Companies’ residential and small commercial default service customers for the period June 1, 2013 through May 31, 2014.  By Secretarial Letter issued February 14, 2013, the results of the February 12, 2013 auction were approved. 

History of the Proceeding

On February 28, 2013, Met Ed and West Penn submitted a letter to the Commission requesting the approval of the assignment of SMAs entered into by a Successful Bidder[footnoteRef:1] with both Met Ed and West Penn (Assignment Request).  Appeal at 2.  The Successful Bidder is proposing to assign the SMAs, and the associated tranches of residential default service, to FES. Id.   [1:  	On January 23, 2012, ALJ Barnes issued a Protective Order covering materials submitted in this proceeding that are designated by the producing party as “Confidential Information” and “Highly Confidential Information.”  “[I]n light of the Bidding Rules approved by the Commission for the Companies’ procurement and the confidentially generally afforded by the Commission to bidders and the amounts of default service supply awarded in procurements,” Met Ed and West Penn requested “confidential treatment” of the Assignment Request.  Assignment Request at 2. Accordingly, we shall not disclose the name of the Successful Bidder seeking to assign the SMAs, the number of tranches included in the SMAs at issue, and the specific auctions at which the SMAs were acquired.  The overall results of FirstEnergy’s default service auctions are available at www.fepaauction.com.] 


The April 16 Secretarial Letter declined the Assignment Request, stating that this was an action of the Bureau of Technical Utility Services under authority delegated by the Commission.  The April 16 Secretarial Letter also stated it shall be deemed the final action of the Commission, unless appealed to the Commission within twenty days.  

On April 16, 2013, FES filed the instant Appeal requesting that the Commission overturn the April 16 Secretarial Letter.  FES requested, inter alia, expedited treatment of the Appeal and that a decision be rendered at the Commission’s Public Meeting of April 18, 2013.  However, the Commission’s Regulations generally permit a party to file an answer to a petition within twenty days of service of the petition.  52 Pa. Code § 5.61(a).  As a result, the Commission did not render a decision on the Appeal at the April 18, 2013 Public Meeting.  However, in light of the need for an expeditious resolution of these matters, the Commission issued a Secretarial Letter on April 23, 2013, directing that any Answers to the Appeal be filed by the close of business on April 30, 2013.[footnoteRef:2]  As noted, supra, ExGen filed an Answer to the Appeal (Answer) on April 30, 2013.[footnoteRef:3]  [2:  	Although Met Ed and West Penn requested confidential treatment of the Assignment Request, FES did not request confidential treatment of the Appeal.  In fact, FES served the Appeal on numerous Parties to this proceeding.  Due to the existence of a Protective Order in this proceeding, Commission staff has directed requests for copies of the Assignment Request to counsel for Met Ed and West Penn.  Commission staff has been advised that those requests for copies have been denied, thus limiting the ability of other Parties to Answer the Petition.  ]  [3:  	In its Answer, ExGen notes, inter alia, that the PJM Power Providers Group, NextEra Energy Services Pennsylvania, LLC and PPL EnergyPlus, LLC support the contents of the Answer.  Answer at 2. ] 


Discussion

Legal Standards

In considering this Appeal, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

FES has filed the Appeal pursuant to the Commission’s Regulations at 
52 Pa. Code § 5.44 (Petitions for appeal from actions of the staff).  In pertinent part, that section provides as follows:  

(a) Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless appealed to the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.

The Pennsylvania Commonwealth Court has held that a “. . . litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.  Samuel J. Lansberry, Inc. v. Pennsylvania PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.

FES’s Appeal

FES submits that Section 16.3 of the SMAs permits the Successful Bidder to assign an SMA, provided that the necessary regulatory approvals are secured and that Met Ed and West Penn have given their prior written approval of the assignment.  FES explains that the April 16 Secretarial Letter declines to approve the proposed assignment on the grounds that: (1) it did not involve reasons similar to a “major business event” that gave rise to another SMA assignment approved in a 2010 Secretarial Letter; and (2) Met Ed and West Penn did not establish that the proposed assignment was in the public interest.  FES argues that the Commission Staff improperly crafted a new standard for the approval of the instant Assignment Request.  Appeal at 2.  

The April 16 Secretarial Letter described the prior approval of an SMA assignment and then explained why Staff did not find the current circumstances to warrant approval as follows: 

The assignment approval was requested by PECO Energy Company, on July 7, 2010, at Docket No. P-2008-2062739 and involved the assignment of 4 tranches from Conectiv Energy Supply, Inc. (Conectiv) to EDF Trading North America LLC.  The need for that assignment was the divestiture of the wholesale generation businesses of Conectiv’s public parent, Pepco Holdings, Inc., including Conectiv’s interests. Because of the particular circumstances involved in the Conectiv matter, a major business event involving a complete divestiture of wholesale generation, we believed that approval of that assignment request was appropriate.  The approval was granted by Secretarial Letter on July 12, 2010.

Based upon the information provided by you with regard to the proposed assignment, we believe that the reasons and/or circumstances involved in the current request do not appear to be a similar business event, when compared to the reasons and/or circumstances involved in the Conectiv matter.  You have not established that your proposed assignment of the Met-Ed and West Penn tranches is in the public interest.  Therefore, approval of your assignment request is not appropriate, and we decline to approve the assignment.

April 16 Secretarial Letter at 2.

FES avers that the Commission Staff’s requirement of a “major business event” lacks any basis in the 2010 Secretarial Letter approving the Conectiv assignment, as well as any basis in Section 16.3 of the SMA.  FES opines that this requirement is “patently unreasonable” and there are innumerable legitimate business reasons for companies to assign contracts, short of the assignor’s complete divestiture of wholesale generation.  Appeal at 3.  

FES argues that the requirement in the April 16 Secretarial Letter that Met Ed and West Penn affirmatively establish that the proposed assignment of the SMAs “is in the public interest” lacks any legal basis.  Id.  FES states that, even if Met Ed and West Penn were properly required to affirmatively prove that the proposed transaction is in the public interest, the instant Assignment Request is in the public interest.  In support of its position that the Assignment Request is in the public interest, FES makes the following four points: 

1. The SMA approved by the August 2012 Order allows for the assignment of tranches without requiring a “major business event.” 
2. The proposed assignment would have no impact on the fifty percent default supply load cap the Commission established in the August 2016 Order. 
3. The ability to assign tranches is critical to making default supply procurements attractive to participants, who need the assurance that, if a business need arises, they have the ability to assign tranches to other willing suppliers.  FES avers that, if participants are unable to assign tranches, there may be fewer participants in default supply procurements and future auction clearing prices may rise.  
4. The load represented by the Assignment Request needs to be served and FES is capable and willing to serve it.   
Appeal at 3-4. 

In its Answer, ExGen states that it supports the rights of wholesale suppliers to assign their obligations under SMAs, consistent with such SMAs’ terms and conditions, where the assignee meets all of the EDC’s and SMAs’ collateral and other requirements.  ExGen submits that the orderly assignment of SMA rights and obligations will bolster a properly designed and well-functioning wholesale market, and promote the most reliable and reasonably-priced default service supply for the Commonwealth’s customers.  Answer at 2.   ExGen explains that the ability to assign obligations under an SMA is an important and necessary provision that wholesale suppliers consider prior to making a decision to bid in a default service procurement and enter into a SMA.  ExGen avers that wholesale suppliers must have assurance that they can step out of an SMA and assign those obligations to another supplier that meets the collateral and other requirements under that agreement, and under the same price and terms of that agreement.  ExGen argues that, if the Commission limited or hindered the ability to reasonably assign SMAs, wholesale suppliers would most likely include a risk premium to account for such limitations, which premium would lead to higher prices, to the detriment of consumers in the Commonwealth.  Id. at 4. 

Disposition[footnoteRef:4]  [4:  	We note that the Assignment Request was filed by Met Ed and West Penn.  The Appeal, however, was filed by FES.  We find that each of these entities has the requisite standing to initiate the filings at issue.  Standing is determined based on whether a person or entity has an interest in the subject matter of a proceeding that is “direct, immediate and substantial.”  William Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).  As the default service suppliers affected by the proposed assignment, Met Ed and West Penn clearly had standing to file the request for approval of the assignment.  As the pending contract assignee, FES clearly has a direct, immediate and substantial interest in the Staff action on the assignment and thus has standing to file the Petition for Appeal of Staff Action.] 


As discussed, infra, we find that the Assignment Request is consistent with the requirements of the Commission-approved SMA; does not cause FES to exceed FirstEnergy’s fifty percent load cap for default service suppliers; and will not affect the price, terms and conditions of the default service supplies recently procured by Met Ed and West Penn through the competitive auction process.  Additionally, we note that FES is already a successful, approved bidder in the FirstEnergy default supply auctions.  Consequently, we shall grant the Appeal and approve the Assignment Request.    

The SMA form document that was utilized by FirstEnergy to procure default service supplies through the January 14, 2013 and February 12, 2013 auctions was approved as part of our disposition of the Companies’ DSP II filing.[footnoteRef:5]  Section 16.3 (Assignment) of the SMA states in pertinent part:  [5:  	An SMA for Residential/Commercial Customer Class Full Requirements for all four FirstEnergy Companies was placed into the record of this proceeding as Exhibit B to Volume I of III of FirstEnergy’s September 6, 2012 Compliance Filing.   ] 


Parties shall not assign any of their rights or obligations under this Agreement without obtaining (a) any necessary regulatory approval(s) and (b) the prior written consent of the non-assigning Party, which consent shall not be unreasonably withheld; provided that the Company agrees that it shall grant its consent to a proposed assignment by the DS Supplier if the proposed assignee meets all of the Company’s creditworthiness requirements then in effect of Article 6 of this Agreement.      

The Assignment Request is consistent with the Commission-approved SMA in that: 
(1) Met Ed and West Penn are the Parties making the Assignment Request; and (2) FES, as a successful bidder, has satisfied FirstEnergy’s creditworthiness standards for default service suppliers. 

As part of the Commission’s disposition of FirstEnergy’s DSP II filing, the Commission addressed some of the Parties’ concerns over default service supplier diversity and the competitiveness of the market.  August 2012 Order at 30-34.  In recognizing that there needs to be a viable competitive market for default service supplies, the Commission directed FirstEnergy to set a limit of fifty percent on the available tranches that any one supplier can win in the Companies’ default service supply auctions.  Id. at 34.  As noted by FES, supra, the assignment of the additional tranches to FES does not result in FES exceeding the fifty percent supplier load cap.

We also find that the approval of the Assignment Request will not have an effect on the rates available to Met Ed and West Penn’s default service customers over the period covered by the procurements at issue.  Met Ed and West Penn procured default supplies through a competitive auction process.  FES will be providing default service for the additional tranches under the same rates, terms and conditions that were initially procured through the competitive auction process.

We acknowledge the arguments submitted by FES and ExGen that constraints on assignments could have an adverse effect on future default service procurements.  However, at this juncture, we are not inclined to address the impact that future assignments may have on the long-term default service auction process in Pennsylvania.
Conclusion

For the reasons set forth, supra, we shall grant the Appeal, reverse the April 16 Secretarial Letter, and approve the Assignment Request; THEREFORE, 


IT IS ORDERED: 

1. That the Petition for Appeal of Staff Action filed by FirstEnergy Solutions Corporation on April 16, 2013, is granted. 

2. That the Secretarial Letter issued April 16, 2013, at this docket number is reversed. 

3. That the request of Metropolitan Edison Company and West Penn Power Company to approve the assignment of Default Service Supply Master Agreements, submitted on February 28, 2013, is granted.   


4. That a copy of this Opinion and Order shall be served on First Energy Solutions Corporation and the Parties that were served with the Appeal of Staff Action filed by FirstEnergy Solutions Corporation on April 16, 2013. 

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  May 9, 2013
ORDER ENTERED:   May 9, 2013
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