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With a Pass-Through Clause

TENTATIVE ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) is a recommendation from the Commission’s Office of Competitive Market Oversight (OCMO) regarding a proposal to provide guidance to electric generation suppliers (EGS) as to the appropriate use of the “fixed price” label when presenting products with pass-through clauses to potential customers and to provide for an additional labeling option.  Pursuant to 52 Pa. Code §54.3, relating to standards and pricing practices for retail electricity service, electric distribution companies (EDCs) and EGSs or any entity that otherwise provides retail electricity service information to customers, shall use common and consistent terminology in customer communications and shall use the terms as defined in the Commission’s “Consumer Dictionary for Electric Competition.”  This is now referred to as the “Electric Competition Dictionary” and is available on PaPowerSwitch.com.        
History of the Proceeding

On January 9, 2009, the Commission announced the formation of OCMO to oversee the development and functioning of the competitive retail natural gas supply market.  Since then, OCMO has been handling issues under the leadership of the Director of Regulatory Operations with the assistance of a group of legal, technical and policy staff members from various Commission bureaus and offices.  


Pursuant to a Secretarial Letter issued on December 10, 2009, the Commission expanded the role of OCMO to serve as the Commission’s electric retail choice ombudsman, as described in the Default Service and Retail Electric Markets Policy Statement at 52 Pa. Code § 69.1817.  Specifically, OCMO was given responsibility for responding to questions from EGSs and other market participants, monitoring competitive market complaints and facilitating informal dispute resolution between the EDCs and EGSs.  In performing these functions, OCMO generally assumes advisory and informal mediation roles.


In the autumn of 2012, OCMO become aware, through the filing of informal complaints by consumers and inquiries from suppliers and EDCs, of a supplier pricing practice that raised some concerns.  Some EGSs are offering fixed-rate products to residential customers but include in their disclosure statements provisions that allow the EGS to change the rate based on a government agency, Regional Transmission Organization (RTO), or other entity action that imposes costs on the supplier.  Following is an example of one of these disclosure provisions:

In addition to the charges described above, if any regional transmission organization or similar entity, EDC, governmental entity or agency, NERC and other industry reliability organization, or court requires a change to the terms of the Agreement, or imposes upon [SUPPLIER] new or additional charges or requirements, or a change in the method or procedure for determining charges or requirements, relating to your electric supply under this Agreement (any of the foregoing, a “Pass-Through Event”), which are not otherwise reimbursed to [SUPPLIER], Customer agrees that [SUPPLIER] may pass through any additional cost of such Pass-Through Event, which may be variable, to Customer. Changes may include, without limitation, transmission or capacity requirements, new or modified charges or shopping credits, and other changes to retail electric customer access programs. 

Upon an initial review of the issue, OCMO determined that there were enough concerns with this practice to bring it to the attention of the Committee Handling Activities for Retail Growth in Electricity (CHARGE).  This issue was introduced at the October 3, 2012 CHARGE meeting as agenda item number 63 with a more substantial discussion at the following, November 2, 2012 meeting.  A discussion document outlining the issue was distributed to help frame the November 2 discussion.
  OCMO also had discussions with some individual EGSs, including one major residential EGS that uses such clauses in their disclosure statements.  OCMO also consulted with the Commission’s Law Bureau and other Commission staff to obtain both legal and policy perspectives.  Finally, OCMO announced during the May 1, 2013 CHARGE call that staff would be presenting a draft Tentative Order to the Commission in order to get this matter formally addressed.         

Discussion

We thank the stakeholders for their cooperation and assistance during the informal discussion of this issue.  From these discussions, the complexity of this issue became apparent.  As such, the Commission is issuing this Tentative Order to identify the issues and make specific proposals.     


Pursuant to 66 Pa. C.S. § 2807(d)(2), the Commission shall establish regulations to require each EDC, EGS, marketer, aggregator and broker to provide adequate and accurate customer information to enable customers to make informed choices regarding the purchase of all electricity services offered by that provider.  Information shall be provided to consumers in an understandable format that enables consumers to compare prices and services on a uniform basis.  The customer information regulations that apply to the electric industry and residential customers (some sections are also applicable to small business customers
) are found in Chapter 54 of Title 52 of the Commission’s regulations.   Section 54.1(a) explains that the purpose of the subchapter is “to require that electricity providers enable customers to make informed choices regarding the purchase of electricity services offered by providing adequate and accurate customer information.” Specifically, it provides that “[i]nformation shall be provided to customers in an understandable format that enables customers to compare prices and services on a uniform basis.”  52 Pa. Code § 54.1(a).  


Section 54.5 addresses what information an EGS is expected to include in the disclosure statements that are provided to new residential and small business customers.  This includes pricing information.
   When disclosing the price and other terms in the disclosure, the EGS should refer to Section 54.3.  This regulation requires EGSs to use terms as defined in the Commission’s “Consumer’s Dictionary for Electric Competition” maintained on file in the Office of Communications.  This is now referred to as the “Electric Competition Dictionary” and is available on PAPowerSwitch.com.  The relevant definitions for the purposes of our discussion contained in that glossary are as follows:  

Fixed Price: A fixed electricity rate will remain the same, for a set period of time.

Variable Price: A variable electricity rate can change, by the hour, day, month, etc. according to the terms and conditions in the supplier’s disclosure statement.  


EGS offers describing the product as a “fixed price” product but including provisions allowing for price changes do not clearly fall within the current definition of “fixed price” since the prices are subject to change during the term of the contract.  This raises many different concerns from both legal and policy perspectives.      


We are primarily concerned that these offers might be misleading, especially when the EGS prominently advertises a fixed price and buries the pass-through clause far down in the fine print in the disclosure statement, or even on a second page. These provisions, based on examples examined by OCMO, are not always presented along with the pricing information in the disclosure.  While consumers are expected and encouraged to carefully review the disclosure statements, presenting a product as having a fixed price that in fact can vary for any number of reasons could be seen as misleading.  Additionally, even if a consumer read the entire disclosure, most are not sophisticated enough to understand what is meant by terms such as “RTO, NERC, PJM,” etc., and just what kind of pricing changes could result.  If an EGS were to invoke such a clause and pass through costs to the customer via an increase in the rate, residential and small commercial customers are likely to be confused and dissatisfied with the EGS as well as the marketplace.  As a result, these customers may be unwilling to shop for their electricity supply in the future.  Additionally, customer dissatisfaction could lead to complaints to the Commission, legislators and possibly the media.  The combination of these potential effects could have a very adverse effect on the competitive retail market.

Again based on the examples reviewed by OCMO, in some cases the customer may not be able to exit the contract without paying a substantial early cancellation penalty.  This is especially relevant because many of the contracts we have seen with this type of language have been multi-year contracts.  Also, the customer’s exposure appears to be unlimited in that none of the provisions OCMO has reviewed mention a cap or ceiling on any rate changes.  

We also note that consumer education efforts, to date, have not gotten into this level of detail – nor is it likely to do so for practical reasons.  Consumer education efforts have included the distinctions between, and the pricing of, generation / transmission / distribution charges – and the use of a bundled “price to compare” when shopping.  This issue presents a new element that does not neatly fit into traditional consumer education contexts.     
 


 We are also concerned that pass through costs are difficult for the Commission to monitor.  At a minimum, the pass through costs should be clearly identified in the disclosure statements.  Theoretically, these costs could include complying with new PUC regulations (marketing regulations, new switching procedures, licensing fees, consumer education assessments, etc.), EDC fees (POR discounts, tariff fees for services provided, etc.), costs of complying with possible new environmental regulations, and the costs of new reserve margins or other wholesale energy costs imposed by the RTO.  To enhance the ability of the Commission and a typical residential customer to monitor potential changes, the disclosure statement should be drafted as narrowly and precisely as possible.  The clauses also appear to operate in only one direction in that additional costs lead to additional  price increases – there is no provision for what occurs if costs to the supplier would decrease (such as a decrease or elimination of a POR discount).  

There are, of course, arguments to be made in support of these disclosure clauses that cannot be easily dismissed.  EGSs presenting these offers have sought to justify them as being fixed because the commodity portion will not change during their terms.  They explain that the pass-through clauses would only be triggered by increases in costs they incur beyond those to procure the commodity for customers.  Although it could be argued that the changes could relate to transmission and capacity charges, it appears that in most instances this would occur only if the EGS were subjected to different requirements by entities such as the Commission, the Federal Energy Regulatory Commission (FERC), the National Electric Reliability Council (NERC), PJM Interconnection, LLC (PJM) or a court.  While EGSs seek to distinguish these types of costs from commodity costs, it has to be kept in mind that the fixed prices they are quoting to residential customers are supposed to be all-inclusive and are presented to residential consumers as the “commodity” cost.  Moreover, the type of “regulatory pass-through” costs that could be imposed (via FERC rulings, PJM tariff filings, etc.) are likely to be complicated to explain to consumers, and, therefore, likely to create customer dissatisfaction with the electric shopping experience.  


OCMO is aware that EGSs have, for many years, entered into fixed price contracts containing pass-through provisions with commercial and industrial customers in Pennsylvania.  Those contracts may not be comparable, however, since only the energy price, which is typically about 80% of the total cost to the commercial/industrial customer, is fixed. The remaining elements, including transmission, capacity and ancillary services are all subject to change.  In comparison, as noted above, the price presented to residential and small commercial consumers is supposed to be all-inclusive.  We also note that large industrial customers are more experienced than residential and small commercial customers when shopping for electric generation service.  According to statistics published on PaPowerswitch.com,
 nearly 95% of industrial customers are shopping and in fact have been doing so for many years.  This experience gives them enough expertise and sophistication to understand pass-through mechanisms and the terminology associated with such.        

EGSs have also indicated that fixed price offers with the possibility of pass-through costs are commonplace in other jurisdictions.  While staff has reviewed some information about how such offers are handled elsewhere, this factor is of questionable relevance since the available labels or applicable regulations may differ.  Moreover, even if true, this fact would be an unsuitable response to consumers if the clauses are invoked.  

Further, EGSs have suggested, and OCMO acknowledges, that consumers may find long-term offers to be attractive.  Some consumers may have previously been reluctant to shop due to concerns about looking for competitive offers for a commodity that is a relatively small portion of their household budget, especially when the potential savings may be minimal.  Being able to buy into a multiple-year fixed product and not having to think about it again during that time is an option that some consumers may favor.  Of course, the popularity of such a product could quickly decline if consumers are faced with increases, especially significant ones, due to the pass-through provision during the term.  However, if EGSs are not allowed to make these types of fixed price offers to residential customers, they may not make long-term offers at all.  Alternatively, EGSs may include higher risk premiums in their long-term offers to guard against unknown charges, and consumers may not fully realize the economic benefits of the competitive market.  
Possible Solutions


As a result of OCMO and CHARGE’S informal exploration of this issue, we are convinced that continuing with the status quo is unacceptable.  We further believe presenting a price as being “fixed” but subject to change due to pass-through clauses poses enough serious concerns that something has to be done to either prohibit this practice or to accommodate it in a way that is more transparent and fairer to consumers.  Several different proposals have been discussed by CHARGE and OCMO, including the following:

Ban the Use of Fixed Price Label – “Fixed” Means “Fixed”


The Commission could simply direct that EGSs cease using the “fixed price” label for offers containing regulatory out clauses or pass-through provisions and instead label them as variable prices.  This would resolve all of the concerns that have been raised about their possible misleading nature and the potential for consumer dissatisfaction and confusion down the road.  However, the EGSs offering these products may be reluctant to refer to them as variable prices since that may have a negative connotation among residential customers seeking price stability.  Multi-year products may disappear from the market.  

Revise Definition of Fixed Price and Establish Variety of Parameters



The Commission could revise the definition of “fixed price” to indicate that it may contain a clause or provision allowing the EGS to pass-through certain additional costs that occur as a result of changes in regulatory requirements.  Consumers would then be educated to review their disclosure statements to determine if such a provision is included.  Along with revising the definition of fixed price, the Commission could also proclaim that the fixed price label may be used to describe contracts with pass-through provisions only if a variety of parameters and conditions are imposed.  Such parameters and conditions could include: 1) use of enforceable language specifically tied to changes in regulatory requirements; 2) prominent disclosure of potential pass-through costs; 3) advance notice to consumers of the amount of the charge; and 4) waiver of any cancellation fee.  A downside of this option is that it may be confusing to customers.     
Create a Third Label – Long-Term Energy Price


Another possible solution is to create a third label such as “Long-Term Energy Price.”  Such a product could be defined as one that locks the energy price for a set period of time (from as little as three billing cycles to three, five or more years), similar to the way large commercial and industrial contracts are handled, but all other components are subject to variability based on the market and regulatory requirements.  Again, this may be complicated to explain to customers and create more confusion.  

Create a Third Label –Price With Pass-Through Clause 


Finally, the Commission could create a third label that is specifically designed for use by an EGS that is offering a price that is not necessarily “variable” in the traditional sense but is potentially subject to change.  While a label such as “Fixed Price with Regulatory Charge” or “Fixed Price with Rider” would be more accurate than allowing the continued use of the fixed price label, it would be preferable to establish a new label that does not use either the terms “fixed” or “variable.” Any label for this product that includes the word “fixed” strikes us as oxymoronic and inherently misleading.  One option would be to simply call it a “price” along with noting that there is a pass-through clause.  EGSs could then add a time period to their marketing materials so that it might be presented as an “X-Year Price with Pass-Through Clause.”  No adjective would be used to describe the price.  This approach would be consistent with the way cell phone, cable and internet services are presented and billed; it is simply a “price” for a specified period of time that may change due to certain circumstances, such as tax increases.  EGSs would describe, in the disclosure, what the “Pass-Through Clause” is and how it may be triggered.     
Proposal

We invite interested parties to comment on all of the aspects of this issue as discussed above.  We also invite comment on anything we may have overlooked or other possible solutions.  However, in reviewing OCMO’s informal exploration of this matter, we believe it is appropriate to make a few specific proposals in order to assist parties in framing their comments and to provide some guidance as to what, at a minimum, should be done.   

It is apparent from OCMO’s review of this issue that, in addition to adding new pricing labels and descriptions, we should also take this opportunity to address the current definitions of “fixed price” and “variable price” as found in the Commission’s Electric Competition Dictionary described above. The current definitions are not specific enough to provide meaningful guidance to consumers and suppliers.  We need to revise the definition of “fixed price” as to specify a period of time that a price would remain unchanged so as to qualify as a “fixed price.”  As is, the lack of a set period means that, arguably, a price for one or two months could be called “fixed.”  A short-term price is more accurately described as “variable” or “introductory.”  We will also revise the definition of “variable price” to note, same as with a “fixed price,” that it should be “all-inclusive.”  And as a purely editorial matter, we propose replacing the term “rate” with “price” in these definitions as to align the terminology with the relevant customer information regulations at 52 Pa. Code §§ 54.1 – 9.   We propose the following revisions to the definitions (proposed new language is in BOLD UPPER CASE, language to be deleted is striked):   
Fixed Price: A fixed electricity AN ALL-INCLUSIVE rate PRICE THAT will remain the same, for a set period of time OF AT LEAST THREE BILLING CYCLES.

Variable Price: A AN ALL-INCLUSIVE variable electricity rate PRICE THAT can change, by the hour, day, month, etc. according to the terms and conditions in the supplier’s disclosure statement.  

We invite comments and suggestions on the proposed changes to these definitions.  We also invite comments on whether additional revisions are needed and should a definition of “introductory price” be added to the Electric Competition Dictionary.   

As to a new label or description for those products that include a pass-through mechanism, we want to propose a new label for the Electric Competition Dictionary that describes the product as simply having a “price” with some sort of pass-through clause: 
PRICE WITH PASS-THROUGH CLAUSE:  AN ALL-INCLUSIVE PRICE SUBJECT TO CHANGE BASED ON VARIOUS FACTORS AS SPECIFICALLY DESCRIBED IN A “PASS-THROUGH CLAUSE” IN THE SUPPLIER’S DISCLOSURE STATEMENT.  

As examples, the “various factors” could include charges related to PUC, PJM, FERC, NERC requirements and tax changes.  This definition would be coupled with Commission guidance making clear that the “pass-through clause” must accompany the pricing information in the disclosure statement – in the same section and/or paragraph.  This is intended to prevent the potential customer from overlooking the “pass-through clause” or having the clause buried in a following page or in fine print.  To assist consumers in understanding these clauses, suppliers should, in the “definitions” section of the disclosure, define any terms or acronyms used in the “pass-through clause.” 
  Additionally, if the supplier at some point invokes the clause and passes along a price change, they must provide advanced notice to the affected customers.  

The Commission would also declare as part of this proposal that a “fixed price” means just that – if an EGS is going to label a product as “fixed” it cannot change during the term of the agreement, consistent with the revised definition discussed above.  


Although the Commission is suggesting “Price With Pass-Through Clause” as one possibility, we do not intend to forego other options and encourage stakeholders to offer alternative proposals.  Other possibilities include:  Price Plus Possible Surcharge; Price with Regulatory Rider; Adjustable Price; and Price With Regulatory Surcharge.  


The proposal to create a new label for this product provides several benefits.  It will end any ambiguity as to what the label of “fixed price” means and thus minimize confusion on the part of consumers and EGSs.  With a new label such as “Price With Pass-Through Clause” we will make available a pricing option that will hopefully serve to retain the presence of long-term products in the market – thus providing more variety to consumers.  This is a pricing option that consumers will be able to relate to – given their experience with products using similar pricing structures, such as wireless and internet service. We invite parties to offer suggestions as to the labeling and definitions of any new product offerings for the Electric Competition Dictionary.  However, we ask everyone to keep in mind that what is proposed has to be understandable to the typical residential and small commercial customer and in plain language.    


We invite comments on the process and mechanisms that the Commission should use to provide this guidance.  Because the definitions discussed in this Tentative Order are not found in a Commission regulation, it is not necessary to revise, rescind or promulgate any regulations.  However, we believe that this matter is appropriate for a Policy Statement that will communicate to all entities the Commission’s expectations.  In the attached appendix is the Commission’s proposed Policy Statement that reflects the proposal discussed above.              

Conclusion
Throughout this order, we have requested comments on the various issues and the options presented that would address the use of EGS pricing labels and descriptions.  We anticipate that commenters will provide helpful suggestions concerning the process and options discussed herein and related questions.  Upon review and evaluation of the comments, we expect to issue a Final Order that will include a Statement of Policy concerning the Commission’s expectations on these matters.  


To facilitate public comment on these matters, a 30-day comment period is established.  No reply comments will be permitted.  
THEREFORE,

IT IS ORDERED:  
           
1.  That comments to this Tentative Order shall be filed within thirty (30) days of the entry date of this Order.
2.  That an original copy of the comments shall be filed with the Commission’s Secretary at: 
Pennsylvania Public Utility Commission
P.O. Box 3265, Harrisburg, PA  17105-3265.
Comments may also be filed electronically through the Commission e-filing system, in which case no paper copy needs to be filed with the Secretary provided that the comments are less than 250 pages.  

3.  That this Tentative Order shall be served on all Electric Distribution Companies, all licensed Electric Generation Suppliers, the Bureau of Investigation and Enforcement, the Office of Consumer Advocate, the Office of Small Business Advocate, and the Energy Association of Pennsylvania.    

4.  That a copy of this Opinion and Order shall be posted on the Commission’s website at the Office of Competitive Market Oversight’s web page. 

5.  That the Office of Competitive Market Oversight shall electronically serve a copy of this Tentative Order on all persons on the contact list for the Committee Handling Activities for Retail Growth in Electricity.
6.  That the contact person for technical issues related to this Tentative Order is 

Dan Mumford, Manager – Compliance and Competition, Bureau of Consumer Services, (717) 783-1957.  That the contact person for legal issues related to this Tentative Order is Patricia Wiedt, Assistant Counsel, Law Bureau, (717) 787-5755.  
7.  That a Final Order shall be issued subsequent to the receipt and evaluation of any comments filed in accordance with this Tentative Order.
BY THE COMMISSION,
[image: image1.png]








Rosemary Chiavetta






Secretary

(SEAL)

ORDER ADOPTED:  May 23, 2013
ORDER ENTERED:   May 23, 2013
APPENDIX
POLICY STATEMENT ON THE USE OF PRICING LABELS FOR COMPETITIVE ELECTRIC GENERATION SERVICE
(a) The  Commission’s “Electric Competition Dictionary” that is referenced at 52 Pa. Code § 54.3 and maintained on file in the Commission’s Office of Communications shall be revised to reflect the following changes to the definition of “Fixed Price.” 

Fixed Price: A fixed electricity AN ALL-INCLUSIVE rate PRICE THAT will remain the same, for a set period of time OF AT LEAST THREE BILLING CYCLES.

(b)  An EGS product described as a “Fixed Price” must not change in price during the term of the agreement, consistent with the definition.  The price must be included in the disclosure statement. 

(c) The  Commission’s “Electric Competition Dictionary” shall be revised to reflect the following changes to the definition of “Variable Price.”

Variable Price: A AN ALL-INCLUSIVE variable electricity rate PRICE THAT can change, by the hour, day, month, etc. according to the terms and conditions in the supplier’s disclosure statement.  


(d) A definition of “Price With Pass-Through Clause” will be added to the “Electric Competition Dictionary”:
PRICE WITH PASS-THROUGH CLAUSE:  AN ALL-INCLUSIVE PRICE SUBJECT TO CHANGE BASED ON VARIOUS FACTORS AS SPECIFICALLY DESCRIBED IN A “PASS-THROUGH CLAUSE” IN THE SUPPLIER’S DISCLOSURE STATEMENT.  

(e)  An EGS using the label or description “Price With Pass-Through Clause” to describe a product must include the price in the disclosure statement.  The price must be coupled with the “pass-through clause” in the same paragraph or section of the disclosure statement.  The “pass-through clause” must list the factors that could result in rate changes under the clause.  EGSs must, in the “definitions” section of the disclosure statement, define any terms or acronyms used in the “pass-through clause” that are not commonly understood by residential consumers. 
(f)  If an EGS, at any time, applies the “Pass-Through Clause” and passes along a price change to customers, the EGS shall provide notice of the price change to the affected customers.  The notice shall be provided prior to implementing the price change.  The notice may be provided electronically as long as the customer has been informed to expect electronic notices.  The notice procedure shall be included in the supplier’s disclosure statement.     
� Recaps of these discussions and the discussion document are available on the Commission’s website at: � HYPERLINK "http://www.puc.state.pa.us/utility_industry/electricity/electric_competitive_market_oversight.aspx" �http://www.puc.state.pa.us/utility_industry/electricity/electric_competitive_market_oversight.aspx�.


�  “Small business customer” is defined at Section 54.2 —“The term refers to a person, sole proprietorship, partnership, corporation, association or other business entity that receives electric service under a small commercial, small industrial or small business rate classification, and whose maximum registered peak load was less than 25 kW within the last 12 months.”  The applicability of the customer information regulations on small business customers is addressed at Section 54.1(b).�


� We note that while the regulations require the disclosure statement to include the price - the Commission does not regulate the price itself.  Prices for competitive generation service offered by EGSs are not regulated and are instead set by the EGS. 


� � HYPERLINK "http://extranet.papowerswitch.com/stats/PAPowerSwitch-Stats.pdf?/download/PAPowerSwitch-Stats.pdf" �http://extranet.papowerswitch.com/stats/PAPowerSwitch-Stats.pdf?/download/PAPowerSwitch-Stats.pdf� 


� See 52 Pa. Code 54.5(e) 
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