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OPINION AND ORDER ON RECONSIDERATION

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the following matters: (1) Petition for Reconsideration and Clarification to Commission Opinion and Order (Core Petition) filed by Core Communications, Inc. (Core) on December 20, 2012, with respect to our Opinion and Order entered December 5, 2012 (December 2012 Order), in the above captioned proceedings; and (2) Petition for Reconsideration and Stay (AT&T Petition) of our December 2012 Order jointly filed by AT&T Corp. (formerly AT&T Communications of Pennsylvania, LLC), and TCG Pittsburgh (collectively, AT&T) on December 19, 2012.[footnoteRef:1] [1: 		As discussed in our Opinion and Order entered January 4, 2013, we granted AT&T’s request for a stay of our December 2012 Order pending resolution of the instant Petitions for Reconsideration, but denied AT&T’s request for a stay pending judicial review.] 


		For the reasons set forth below, we shall: (1) grant Core’s Petition in part and deny it in part; (2) deny AT&T’s Petition; (3) lift the Stay of our December 2012 Order that was issued by an Opinion and Order entered on January 4, 2013; and (4) order AT&T to pay the amounts due to Core under the terms of this Opinion and Order on Reconsideration within thirty days of the receipt of a revised invoice from Core.

I.  History of the Proceeding

		On May 19, 2009, Core filed a Formal Complaint (Complaint) against AT&T alleging non-payment by AT&T for the termination of calls from AT&T’s customers to Core’s end-user customers.  Core averred that it does not have an interconnection agreement or traffic exchange agreement with AT&T and thus alleged that Core’s intrastate Switched Access Tariff controls the compensation it should receive for providing AT&T with intrastate switched access service.

		On June 9, 2009, AT&T filed its Answer to the Complaint alleging, inter alia, that the Parties paid each other in-kind for access service through a bill-and-keep arrangement from January 1, 2004 through December 31, 2007.  For compensation after 2007, AT&T claimed that the Parties were in negotiations over compensation but that they have been unable to reach an agreement.  AT&T claimed that virtually all of the traffic at issue is bound to an Internet Service Provider (ISP), which is governed by the Federal Communications Commission’s (FCC’s) ISP Remand Order.[footnoteRef:2]  AT&T also averred that the compensation at issue should be resolved on a going-forward basis, and that a bill-and-keep arrangement was appropriate for intrastate access service. [2: 	 	In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order, 16 FCC Rcd. 9151 (2001) (ISP Remand Order), remanded but not vacated, WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002).] 


		On December 8, 2009, AT&T filed a Motion to Dismiss the Complaint, based on its argument that the Commission lacked subject-matter jurisdiction or, in the alternative, the relief sought had been preempted by the FCC under the Federal Communications Act of 1934, as amended by the Telecommunications Act of 1996, codified at 47 U.S.C. § 151 et seq. (collectively, the Act).  AT&T also requested that the ALJ suspend the instant proceeding while the Motion to Dismiss was pending.

		By letter dated December 9, 2009, Core responded, stating that it objected to any suspension of further testimony while the Motion to Dismiss was pending as well as to the Motion itself.

		On December 28, 2009, Core filed its Answer to AT&T’s Motion to Dismiss.  Core stated that the FCC has never preempted the Commission’s authority to address issues relating to intercarrier compensation between two competitive local exchange companies (CLECs).  Core contended that the ISP Remand Order applied only to intercarrier compensation between an incumbent local exchange company (ILEC) and a CLEC.  In this case, the exchange of traffic is between two CLECs; thus, Core is of the opinion that the ISP Remand Order is not applicable.  Core also contended that, even if the ISP Remand Order applied, the Commission still would have jurisdiction because the Telecommunications Act of 1996 (TA-96)[footnoteRef:3] contemplated shared state and federal authority over all aspects of competition.  Core also argued that AT&T Communications v. Pac-West Telecomm, Inc., 2008 U.S. Dist. LEXIS 61740 (N.D. Cal Aug. 12, 2008) (Pac-West District Court Decision) was directly on point with the issues in this proceeding and makes clear that state commissions have not been preempted from applying intrastate tariff rates to ISP-bound traffic exchanged between two CLECs.[footnoteRef:4] [3: 		Pub. L. No. 104-104, 110 Stat. 56 (codified as amended in scattered sections of Title 47, United States Code).]  [4: 		As discussed, infra, the Pac-West District Court Decision was reversed by the Ninth Circuit Court of Appeals on June 21, 2011.] 


		By Order dated February 26, 2010 (Order No. 6), the ALJ granted the Motion to Dismiss regarding the traffic prior to September 2009 and denied the Motion to Dismiss regarding traffic after September 2009.[footnoteRef:5] [5: 		The ALJ indicated that she made this ruling based on the understanding that compensation for a call was to be determined by the point of origin and the point of destination, also known as the “end-to-end” analysis.  The ALJ ruled that the purpose or destination of the calls in question was to reach the services of an ISP and concluded that the application of the “end-to-end” analysis resulted in the calls being under the jurisdiction of the FCC.  However, the traffic after September 2009 required the resolution of material facts, including whether the mix of traffic after September 2009 included Voice-over-Internet-Protocol (VoIP) traffic.  Thus, the Motion to Dismiss was denied regarding all calls after September 2009, because the end-to-end analysis did not result in traffic being under the jurisdiction of the FCC.] 


		On March 5, 2010, both Core and AT&T filed separate Petitions for Interlocutory Review and Answer to Material Questions with respect to Order No. 6.  On March 15, 2010, both Core and AT&T filed separate Briefs in Support of their respective Petitions for Interlocutory Review and Affirmative Answers.  Also, on March 15, 2010, Choice One Communications of Pennsylvania, Inc., CTC Communications Corp., and XO Communications, Inc., submitted a Joint Brief as amicus curiae pursuant to 52 Pa. Code § 5.502(e).  On March 26, 2010, Core filed a letter with the Secretary of the Commission questioning whether the filing of the amicus brief was appropriate.

		On March 23, 2010, Core and AT&T filed a Joint Motion to Stay the Proceeding until such time that the Commission issued an Order regarding the Petitions for Interlocutory Review.  On April 7, 2010, the ALJ issued Order No. 7, which granted the Joint Motion to Stay the Proceeding.

		By Opinion and Order entered on September 8, 2010, we ruled on the material questions presented by the Petitions for Interlocutory Review (Material Question Order).  On the issue of whether we had jurisdiction over traffic prior to September 2009, the Commission concluded that the holding in Global NAPs, Inc. v. Verizon New England, Inc., 444 F.3d 59, 73 (1st Cir. 2006) was applicable to this proceeding and did not accept the end-to-end analysis.  We stated: 

The First Circuit Court established that the Massachusetts DTE (effectively the public utility commission of the state of Massachusetts) was not preempted by the FCC’s ISP Remand Order on deciding an interconnection agreement dispute even when it related to information or ISP bound traffic between GNAPs [Global NAPs] and Verizon New England.

Material Question Order at 9-10.  We further stated, “[W]e decline to supplement our focus by application of the ‘end-to-end’ analysis where doing so would effectively cede jurisdiction without legal basis and require applying that analysis to two Commission-certificated CLECs.”  Id. at 9.  Lastly, we stated, “[N]on-payment of appropriate intercarrier compensation from one CLEC to another CLEC cannot be condoned as a matter of law and as a matter of sound regulatory policy.”  Id. at 11.

		Regarding the traffic after September 2009, we stated, “[t]his Commission unequivocally stated in Global NAPs[footnoteRef:6] that it has jurisdiction to address intercarrier compensation issues related to VoIP traffic.”  Id. at 14.  The Commission found that the ALJ properly denied the Motion to Dismiss regarding Voice-over-Internet-Protocol (VoIP) traffic, and agreed that there remained outstanding genuine issues of fact.  Id. at 13. [6: 		Palmerton Telephone Co. v. Global NAPs South, Inc., Docket No. C‑2009‑2093336 (Order entered March 16, 2010; Petition for Reconsideration denied July 29, 2010).] 


		An evidentiary hearing was held in this matter on November 18, 2010.  Core presented one witness.  AT&T presented two witnesses.  Various statements and exhibits were presented by Core and AT&T and were admitted into the record.[footnoteRef:7]  Main Briefs were filed by both Parties on December 14, 2010, and Reply Briefs were filed by both Parties on January 14, 2011.[footnoteRef:8] [7: 		A detailed list of the statements and exhibits presented by AT&T and Core is contained on pages 8-9 of the ALJ’s Initial Decision.]  [8: 		Both Reply Briefs contained proprietary information and are marked pursuant to the Protective Order issued at these dockets.] 


		On February 3, 2011, Core filed a letter with the Commission noting the filing of an Amicus Brief by the FCC in the appeal of the Pac-West District Court Decision then pending in the Ninth Circuit Court of Appeals (FCC Amicus Brief).  The FCC provided its reasoning as to why the ISP Remand Order applies to CLEC-to-CLEC ISP-bound traffic.  By letter dated February 4, 2011, AT&T concurred with the significance of the FCC Amicus Brief and responded to Core’s February 3, 2011 letter.
By Order dated March 18, 2011, the ALJ admitted the FCC Amicus Brief into the evidentiary record.

		On May 24, 2011, the ALJ’s Initial Decision was issued, which dismissed the Complaint, in part, and concluded that the matters in dispute were subject to federal law.  The ALJ recommended that the record be reopened to receive briefs from the Parties on the application of federal law to the instant proceeding.

		Exceptions to the Initial Decision were filed by Core and AT&T on June 13, 2011, and Replies to Exceptions were filed by Core and AT&T on June 23, 2011.  In addition, on July 7, 2011, Core filed a Motion for Leave to File Update to Core’s Reply to the Exceptions of AT&T to which AT&T filed an Answer in opposition on July 15, 2011.  On July 15, 2011, we granted the Motion and indicated that we also would consider AT&T’s responsive argument to Core’s updated Replies to Exceptions. 

On June 21, 2011, two days before the deadline for filing Reply Exceptions, the Ninth Circuit issued its decision in the Pac-West proceeding.  AT&T Communications of California v. Pac-West Telecomm, 651 F.3d 980 (9th Cir. 2011) (Pac‑West).  The Ninth Circuit reversed the Pac-West District Court Decision, and held that the FCC’s ISP Remand Order applied to all LEC-originated ISP-bound traffic, including CLEC-to-CLEC traffic.  The Ninth Circuit preempted the California Public Utility Commission’s decision that relied upon state-filed tariffs to set rates for locally-dialed ISP-bound traffic, and instead deferred to the FCC’s compensation regime established by the ISP Remand Order.

		Our December 2012 Order sustained Core’s Formal Complaint against AT&T, in part.  More specifically, we determined that the FCC had not preempted state regulation of local ISP-bound CLEC-to-CLEC traffic in a manner that is consistent with the FCC’s intercarrier compensation regime.  December 2012 Order at 24.  We further concluded that, in light of the Ninth Circuit’s decision in Pac-West, the FCC had preempted the States from establishing rates for ISP-bound local CLEC-CLEC traffic that are inconsistent with the FCC’s ISP Remand Order.  Id. at 49, 79-80.  Accordingly, we held that Core was entitled to compensation from AT&T at the FCC’s capped rate of $0.0007 per minute of use (MOU) for traffic terminated by Core on or after May 19, 2005.  Id. at 81-82.

		As noted above, on December 19, 2012, AT&T filed its Petition for Reconsideration and Stay of our December 2012 Order.  In its Petition, AT&T requested a stay of the directive that AT&T pay the FCC’s capped rate of $0.0007 per MOU to Core pending resolution of the AT&T Petition and any subsequent judicial review of the Commission’s Order.  On December 20, 2012, Core filed its Petition for Reconsideration and Clarification of our December 2012 Order.  On December 31, 2012, Core filed an Answer to AT&T’s Petition (Core Answer), and AT&T filed a Response in Opposition to Core’s Petition (AT&T Answer).

		By Opinion and Order entered on January 4, 2013 (January 2013 Order), we granted Core’s Petition for Reconsideration and Clarification and AT&T’s Petition for Reconsideration, pending review of and consideration on the merits.  With regard to AT&T’s request that the Commission stay the directive in the December 2012 Order that AT&T pay the FCC’s capped rate of $0.0007 per MOU to Core pending resolution of the AT&T Petition and any subsequent judicial review of the Commission’s December 2012 Order, the January 2013 Order granted AT&T’s request only to the extent that it requested a stay pending resolution of the AT&T Petition, but denied AT&T’s request for a stay pending judicial review.  In denying this request, we determined that AT&T’s request for stay or supersedeas during any judicial review is premature.  We stated, however, that AT&T may renew its request for a stay pending judicial review following disposition of the Petitions for Reconsideration.[footnoteRef:9] [9: 		We note that on December 21, 2012, AT&T filed a Complaint for Declaratory and Injunctive Relief in the United States District Court for the Eastern District of Pennsylvania, seeking, inter alia, a permanent injunction barring enforcement of the December 2012 Order.  This case is on hold pending a final decision by the Commission on the Parties’ Petitions for Reconsideration addressed in this Opinion and Order.] 


		The Petitions for Reconsideration of our December 2012 Order filed by AT&T and Core are now ripe for disposition.
II.  Background

		This proceeding involves AT&T’s refusal to pay Core for the use of Core’s access facilities to terminate calls originated by AT&T’s customers that are routed through Verizon’s access tandem switches to Core’s end-user customers.

		Core refers to the telecommunications traffic at issue in this proceeding as “AT&T Indirect Traffic,” which is traffic from AT&T that is routed through a Verizon access tandem before connecting to Core’s terminating facilities.  Core averred that it does not have an interconnection agreement or traffic exchange agreement (TEA) with AT&T.  As such, Core alleged that its intrastate Switched Access Tariff[footnoteRef:10] controls the compensation it should receive from AT&T for terminating AT&T Indirect Traffic.  Core also averred that AT&T has not paid any type of compensation to Core for terminating this traffic, and that AT&T has outstanding balances due for the periods from January 1, 2004 through December 31, 2007, and from January 1, 2009 through March 31, 2009.  Core requested that the Commission direct AT&T to pay all intrastate switched access charges that are due, as well as charges that may accrue in the future. [10: 	 	Switched Access Tariff - PA P.U.C. No. 4 (Switched Access Tariff).] 


		AT&T alleged that the Parties were paying each other in-kind for access service through a bill-and-keep arrangement from January 1, 2004, through December 31, 2007.  AT&T averred that the bill-and-keep arrangement is the industry standard method for intercarrier compensation.[footnoteRef:11]  With regard to compensation after 2007, AT&T alleged that the Parties were in negotiations over compensation without having reached any agreement.  AT&T opined that the compensation at issue should be resolved on a going-forward basis, and that virtually all of the traffic at issue is ISP-bound local traffic that is governed by the FCC’s ISP Remand Order.  AT&T averred that the bill-and-keep method was by default the in-kind payment for the access service from January 1, 2004 through March 2008, and that this bill-and-keep arrangement is appropriate for the same intrastate access services in the future.  AT&T did not agree to pay Core for local ISP-bound access charges at its rate in its Switched Access Tariff or at the Verizon tandem reciprocal compensation rate. [11: 		Core does not abide by the bill-and-keep arrangement for compensation of its termination service.  Core contended that for intrastate traffic, which it alleged is at issue here, Core’s Pennsylvania Switched Access Tariff should dictate the compensation it should receive for termination service rendered.  The traffic here for which Core seeks compensation is traffic prior to September 2009, which is discussed below.] 


		Core disputed AT&T’s argument that the Commission lacks jurisdiction to make a determination because the terminated traffic is ISP-bound.  Furthermore, Core did not agree that the alleged industry standard of a bill-and-keep arrangement applies to the subject traffic, especially in light of the fact that the volume of traffic was at times heavily skewed to services performed by Core for the termination of AT&T Indirect Traffic to Core’s customers.

		From the time Core began providing telecommunications services in Pennsylvania through the end of September 2009, Core’s only customers in Pennsylvania were ISPs.  In or about October 2009, Core alleged that it began providing service to VoIP providers.  Core claimed that in or around April 2010, Core’s VoIP customers began to originate communications.  Tr. at 20.  Prior to April 2010, Core handled only inbound traffic which was terminated to its customers.  Core originated no outbound traffic at that time.  Tr. at 18.

		In our December 2012 Order, we ruled that we are authorized to establish rates consistent with the FCC’s intercarrier compensation regime for ISP-bound traffic.  As such, we determined, consistent with federal law, that the FCC’s rate cap of $0.0007 per minute of use is the appropriate reciprocal compensation rate that should apply to the locally-dialed ISP-bound traffic that AT&T sends to Core for termination on Core’s network.  We also determined to apply the four-year statute of limitations set forth in Section 1312 of the Public Utility Code (Code), 66 Pa. C.S. § 1312, to this proceeding.  See December 2012 Order at 82 (“We also note that our Opinion and Order does not extend to traffic terminated by Core prior to May 19, 2005, in accordance with Section 1312 of the Code, 66 Pa. C.S. § 1312.”)

III.  Discussion

A.	Standard for Reconsideration

		The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) (Rehearing) and 703(g) (Rescission and amendment of orders), 66 Pa. C.S. §§ 703(f) and 703(g).  Such requests for relief must be consistent with Section 5.572 of our regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a petition for reconsideration were set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553 (1982) (Duick):

A petition for reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was said that “[p]arties . . . , cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against 
them . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

56 Pa. P.U.C. at 559, citing Pennsylvania Railroad Co. v. Pa. Public Service Commission, 179 A. 850 (Pa. Super. 1935).  Additionally, a petition for reconsideration is properly before the Commission where it pleads newly discovered evidence that was not in existence or discoverable through the exercise of due diligence prior to the expiration of the time within which to file a petition for rehearing under the provisions of Subsection 703(g).  Id.   Accordingly, under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission. 
It also has been held that, because a grant of relief on such petitions may result in the disturbance of final orders, reconsideration should be granted judiciously and only under appropriate circumstances.  West Penn Power v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995), appeal denied, 544 Pa. 619, 674 A.2d 1079 (1996); City of Pittsburgh v. PennDOT, 490 Pa. 264, 416 A.2d 461 (1980).

		Applying these standards to the Petitions at hand, we are of the opinion that both Core and AT&T have provided adequate justification for reconsideration in their Petitions, which raise new and novel arguments that we previously have not heard or considered in this proceeding.  As such, we shall consider the issues raised in their Petitions.

		We note that any argument, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B.	The Petitions for Reconsideration

		In its Petition for Reconsideration, Core requests that the Commission address the following two matters:

(1)	Clarify that AT&T is required to pay interest at the rate of six percent per annum and establish a date certain for payment of principal and interest; and

(2)	Reconsider and eliminate the finding in the December 2012 Order that Core’s Switched Access Tariff applies only to the settlement of toll charges between interexchange carriers.

		In its Petition, AT&T requests that the Commission rescind or amend the December 2012 Order for the following reasons:

(1)	It violates 47 U.S.C. § 203(a) and (c), which provide that, in the absence of a contract, a carrier may charge only the rate specified or established in a tariff or on file at the FCC for traffic that is jurisdictionally interstate; 
 
(2)	It violates 47 U.S.C. § 201(b) because, by requiring Core to charge a rate that is not specified in a tariff or a contract, it requires Core to charge a rate that is “unjust and unreasonable”;  

(3)	It violates 47 U.S.C. § 251 (b)(5) by allowing Core to receive compensation for the transport and termination of telecommunications without establishing “a reciprocal compensation arrangement”;  

(4)	It violates a federal prohibition against retroactive ratemaking;

[bookmark: OLE_LINK1][bookmark: OLE_LINK2](5)	It fails to apply the federal two-year statute of limitations for action by carriers to recover charges for traffic that is jurisdictionally interstate, established in 47 U.S.C. § 415, and instead applies a four-year statute of limitation under state law even though the December 2012 Order found that the use of state law was preempted and not relevant.

		AT&T notes in its Petition that, as it previously had argued in this proceeding, it remains of the opinion that the Commission lacks the authority, under both federal law and state law, to regulate and establish rates for the interstate traffic at issue.  While AT&T disagrees with the Commission on these jurisdictional issues, AT&T has not raised these issues on reconsideration.  Rather, AT&T states that it is preserving its position on jurisdictional issues for later judicial review, should that occur.  AT&T Petition at 2.

		In light of the above, we shall address the merits of Core’s and AT&T’s Petitions and each Party’s Answer thereto.

1.	Whether the Commission should clarify that AT&T should be required to pay interest at the rate of six percent per annum, and whether the Commission should establish a date certain for the payment of principal and interest (Core Petition at 3-7).

	a.	Positions of the Parties

		With regard to whether AT&T should be required to pay interest on the amounts that it owes to Core, Core submits that throughout this proceeding it requested several times that the Commission direct AT&T to pay all outstanding amounts owed to Core, plus any late payment charges and interest as specified in Core’s Switched Access Tariff.  Core Petition at ¶¶ 4, 5 and 6.[footnoteRef:12]  Core notes that, although the Commission’s December 2012 Order directed AT&T to pay Core at the rate of $0.0007 per MOU for the ISP-bound local traffic at issue from May 19, 2005, until such time that Core and AT&T may agree upon a reciprocal compensation rate, it never addressed the payment of interest on the amount owed by AT&T.  Core Petition at ¶ 2.  Core further notes that it did not address the interest issue in its Exceptions because the Initial Decision primarily focused on matters relating to the Commission’s jurisdiction, and did not rule on or otherwise address the issue of interest on amounts owed by AT&T.  Core Petition at ¶ 7. [12: 		See Core’s Complaint of May 19, 2009 at 13; Core’s Main Brief of Dec. 14, 2010 at 29.] 


Core submits that, because the December 2012 Order relied on Section 1312 of the Code, 66 Pa. C.S. § 1312, to limit AT&T’s liability to amounts owed for traffic terminated by Core after May 19, 2005,[footnoteRef:13] Core should be entitled to the legal rate of interest at 6.0% per year as provided in Section 1312.  Core Petition at ¶¶ 10-12.  Core also argues that, in lieu of the legal rate of interest, the Commission could impose interest at the rate of 1.5% per month as set forth in its Switched Access Tariff, even though the Commission previously found that its Switched Access Tariff does not apply to the AT&T Indirect Traffic at issue.  Core submits that the Commission could resort to Core’s Switched Access Tariff as a source for basic commercial terms and conditions in the absence of any FCC guidance on ancillary issues.  Core Petition at ¶ 16.  AT&T opposes Core’s suggestion for various reasons, and notes that Core’s Switched Access Tariff does not apply to interstate traffic.  AT&T Answer at 3. [13: 	 	See December 2012 Order at 82 (“We also note that our Opinion and Order does not extend to traffic terminated by Core prior to May 19, 2005, in accordance with Section 1312 of the Code, 66 Pa. C.S. § 1312.”).] 


Core argues that requiring AT&T to pay interest is appropriate because, as the Commission recognized in its December 2012 Order, Core was harmed when AT&T refused to pay Core for the termination of AT&T’s Indirect Traffic.  In support of this argument, Core cites to the statements in the  December 2012 Order that “[t]he absence of intercarrier compensation from AT&T to Core generates an adverse and self-evident financial impact for Core’s operations irrespectively of Core’s internal economic costs in operating its carrier access network facilities and services,” and that “we do not expect regulated telecommunications carriers that operate within this Commonwealth to provide carrier access network facilities and services for free.  Core Petition at ¶ 13, citing December 2012 Order at 69.
Core attached a Confidential Exhibit to its Petition setting forth the calculations of the amounts that AT&T owes for the locally-dialed MOUs that Core terminated on behalf of AT&T, from May 19, 2005, through the end of November 2012, based on the FCC ISP-bound traffic rate of $0.0007.  The Confidential Exhibit also includes alternative calculations of interest due at: (1) the legal interest rate of 6.0% per year, and (2) Core’s tariffed interest rate of 1.5% per month, which is equivalent to a nominal rate of 18.0% per year.  Core requests that, pursuant to Section 1312(a) of the Code, the Commission specify “the exact amount to be paid” by AT&T and “the reasonable time within which payment shall be made.”  Core further requests that the Commission order AT&T to pay Core the sum of the principal amount due with interest, either at Core’s tariffed interest rate or the legal rate of interest, within ten days of the Commission’s order on reconsideration.  Core Petition at ¶ 19.

		In its Answer, AT&T does not dispute the mathematical calculations presented by Core in its Confidential Exhibit, including the number of MOUs at issue per each monthly usage period from May 2005 through November 2012.  Instead, AT&T disputes the legal underpinnings of the Commission’s December 2012 Order, as described below.

AT&T argues that Core’s request for interest is not appropriate because, as Core acknowledged in its Petition, it previously asked the Commission to direct AT&T to pay interest and late payment charges, but the Commission did not grant Core’s request in the December 2012 Order.  AT&T notes that the December 2012 Order expressly stated that “any issue . . . that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.”  AT&T Answer at 5, quoting December 2012 Order at 15.

AT&T also asserts that Section 1312 of the Code is not relevant because the Commission correctly found that federal law, not state law, governs the Parties’ dispute and “the arguments of the Parties regarding the application of state law to this proceeding are no longer relevant to the disposition of Core’s Complaint.”[footnoteRef:14]  AT&T Answer at 1-2.  AT&T notes that Core has not challenged this determination nor asked the Commission to reconsider it.  Id. [14: 		December 2012 Order at 80.] 


		AT&T next argues that, even if state law were relevant, Section 1312(a) applies only to Commission orders requiring refunds, and there is no other statutory provision that permits the Commission to award interest when establishing a new rate.[footnoteRef:15]   AT&T argues that the Commission may not award interest where an explicit statutory provision does not permit.[footnoteRef:16]  AT&T Answer at 2.  AT&T also argues this point in its Petition, where it submits that Section 1312 deals with refunds owed to customers arising from: (1) rates that are determined to be unjust and unreasonable; (2)  rates that are in violation of a Commission order; or (3) rates that are in excess of a tariffed rates.  AT&T contends that none of these scenarios are present here, and that Section 1312 does not apply to the establishment of new rates, such as the $0.0007 rate established by the Commission in the December 2012 Order.  AT&T Petition at 9, fn. 7. [15: 	 	AT&T states that the Commission previously has held that Section 1312(a) “applies only to refunds” and cites Pa. PUC v. The Bell Telephone Company of Pennsylvania, 68 Pa. P.U.C. 430 at 4 (1988) (Bell Telephone).  However, the portion of the Bell Telephone decision cited by AT&T is a summary of the arguments advanced by the Office of Consumer Advocate, as opposed to the Commission’s discussion and resolution of the issues in that case.]  [16: 		Barasch v. Pa. PUC, 516 Pa. 142, 532 A.2d 325 (1987).] 


		With regard to Core’s argument that interest is appropriate because AT&T’s nonpayment harmed Core, AT&T submits that Core’s argument has no legal basis, and is simply an unsupported request that the Commission relieve Core of the consequences of its own actions.  AT&T Answer at 3.  AT&T submits that, although Core knew about the FCC’s ISP Remand Order and the FCC’s rate cap of $0.0007 since 2001, it never filed a tariff at the FCC for locally dialed, ISP-bound calls, or requested a traffic exchange agreement with AT&T with a rate at or below the $0.0007 rate cap level.  AT&T argues that it was not billed by Core until 2008, at which time it was billed at the intrastate switched access rate that the Commission determined does not apply to AT&T’s Indirect Traffic at issue in this proceeding.  For these reasons, AT&T opines that any “harm” that Core may have experienced is harm that has been wholly self-inflicted.  AT&T Answer at 3-4.

		Finally, AT&T argues that Core is not entitled to interest because AT&T does not owe the underlying principal to Core.  AT&T asserts, in essence, that the Commission’s December 2012 Order is invalid because, as a matter of both state and federal law, a utility cannot charge a rate other than one that is established by tariff or contract.[footnoteRef:17]  AT&T argues that Core cannot legally charge AT&T until it has filed a tariff and the tariff becomes effective.  AT&T maintains that, since Core never had any basis to charge AT&T for the principal amount owed, it is not entitled to interest.  AT&T Answer at 4-5. [17: 	 	AT&T also submits that, if the Commission’s December 2012 Order stands, Core must cancel or revise its outstanding invoices (all of which demand payment at the tariffed switched access service rate) before AT&T has an obligation to pay anything pursuant to the Commission’s directive.  AT&T Answer at 4.] 


b.	Disposition

The issue of whether interest should be paid by AT&T on the amount that it owes to Core for the termination of ISP-bound local traffic is an issue that we simply overlooked in our December 2012 Order.  Core points out that it requested that the Commission direct AT&T to pay “late payment charges” or “interest charges” on the amounts owed for the intrastate switched access services that Core has provided to AT&T.[footnoteRef:18]  Because this is an issue that we overlooked, it is an issue that falls squarely within the standards established by Duick, and appropriately was raised by Core in its Petition. [18: 	 	The terms “late payment charges” and “interest charges” are interchangeable.  In its Complaint, Core requested “late payment charges and interest as specified in Core’s Switched Access Service Tariff.”  Complaint at 13.  In its Main Brief, Core requested “associated interest charges as a reasonable lawful rate, to accrue from the date of each invoice,” and “late payment charges at the tariffed rate of 1.5% per month.” Core M.B. at 29 and Appendix C, proposed Ordering Paragraph No. 1.  Core Petition at 3. ] 


Core has requested that the Commission require AT&T to pay interest at the legal rate of 6.0% per year as provided in Section 1312.[footnoteRef:19]  In the alternative, Core suggests that it would be appropriate to require AT&T to pay interest at the rate of 1.5% per month, or a nominal rate of 18.0% per year, in accordance with its Switched Access Tariff.  Core acknowledges that the December 2012 Order determined that Core’s Switched Access Tariff does not apply to the AT&T Indirect Traffic at issue; however, Core submits that the Commission could resort to its Switched Access Tariff as a source for basic commercial terms and conditions in the absence of any FCC guidance on ancillary issues. [19: 	 	The legal rate of interest is defined in 41 Pa. C.S. § 202 as “six percent per annum.”] 


Upon consideration of the arguments of both Parties, we conclude that it would be appropriate to require AT&T to pay interest at the legal rate of 6.0% on the amount that it owes to Core for the traffic at issue in this proceeding.  The rate of interest that should be paid by a customer, including one of wholesale carrier access services, on the overdue amount owed to a utility is a matter within the Commission’s discretion.   We believe that it is appropriate to utilize the legal rate of interest of 6.0%, rather than the higher nominal rate of 18.0% set forth in Core’s Switched Access Tariff.  In this proceeding, there was a genuine dispute between the Parties regarding their legal obligations and the appropriate rate to be applied to the traffic in question.  Under these circumstances, and in today’s economy where record-low interest rates prevail, we conclude that an interest rate of 6.0% is appropriate.

However, we agree with AT&T that it is not appropriate to reach back to May 2005 to begin assessing interest on the amounts due to Core under the Commission’s December 2012 Order.  The applicable rate, and hence the amounts due to Core, were vigorously disputed by the Parties, and were not established until the issuance of the December 2012 Order, now the subject of the instant petitions for reconsideration filed by both Parties.  Accordingly, we conclude that interest should begin to accrue thirty days after the principal amount that is calculated in accordance with the December 2012 Order is due.  We shall require Core to issue a revised invoice to AT&T based on the rate of $0.0007, and require Core to give AT&T thirty days to pay this invoice.[footnoteRef:20]  Core may begin to assess interest on any unpaid amount beginning on the date that the invoice is due to be paid.  AT&T has not contested the number of MOUs set forth in Core’s Confidential Exhibit, or the simple calculation of the principal amount due at the rate of $0.0007; therefore, we shall approve Core’s calculation of the principal amount of the compensation due under the Commission’s December 2012 Order.  [20: 		Core’s request that AT&T be given ten days to pay is inconsistent with Section 1509, which requires that nonresidential customers be given at least fifteen days to pay their bills before incurring any late payment charges.  Given the complexity of this proceeding, providing thirty days to AT&T is reasonable.] 


Our determination is informed by, but is not compelled by, Section 1312 of the Code.  Section 1312(a) provides, inter alia, that the Commission has the authority to order a utility to refund excess payments made by a customer within four years of the filing of a complaint, “together with interest at the legal rate from the date of each excessive payment.”  Section 1312 does not mandate the payment of the legal rate of interest of 6.0% in the case at hand, which does not involve the refund by a utility of amounts paid by a customer, and no other provision in the Code mandates a specific rate of interest to be applied to outstanding amounts owed to a utility.  Accordingly, the rate of interest that is applied to customer arrearages is a matter that has been left to the Commission’s discretion, and requiring payment of interest at the legal rate here is consistent with the treatment of interest for refunds owed to customers under Section 1312.  For the reasons stated above, we believe that the lower of the two alternative interest rates suggested by Core is appropriate under the facts and circumstances of this proceeding.

In analogous situations, we similarly have determined, as matter within our discretion, to apply the four-year statute of limitations in Section 1312 to proceedings involving amounts owed to utilities, as follows:

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of underbillings.  Also, while expressly applying to residential customers, an analogy can be drawn from the four-year limitations contained in the Commission’s regulations at Section 56.35 and 56.83(7).  We can find no distinguishing factor which would suggest that a different time limitation for commercial customers should be applied.

Angie’s Bar v. Duquesne Light Company, Docket No. C-81881, 72 Pa. P.U.C. 213 (Order entered March 27, 1990) (Angie’s Bar) at 12.  The Commission has followed the precedent established by Angie’s Bar in a series of cases dating from 1990.  See e.g., Petition of PECO Energy Company for Approval of its Revised Electric Purchase of Receivables Program, Docket No. P-2009-2143607 (Order entered August 24, 2010); Encarnacion v. PPL Electric Utilities Corp., Docket No. C-20078087 (Order entered September 29, 2008); Berry v. PGW, Docket No. F‑01184412 (Order entered April 15, 2004).  The reasoning behind our decisions to apply the statute of limitations in Section 1312 to proceedings involving amounts owed to utilities applies with equal force to the rate of interest specified in Section 1312.

Regarding AT&T’s argument that, because the instant case is not governed by Section 1312, the Commission does not have the statutory authority under the Code to require AT&T to pay interest on the amounts that it owes to Core, we note that this argument is contrary to the Code, the Commission’s Regulations, and established Commission practice.

AT&T overlooks Section 1509 of the Code, 66 Pa. C.S. § 1509, which requires that a utility allow at least fifteen days after a transmittal of a bill to a nonresidential customer before assessing late payment charges.  Section 1509 was added to the Code by Act 215 of 1976,[footnoteRef:21]  and mandates that customers be given a specified number of days to pay their bills before incurring late payment charges.  Stated another way, Section 1509 implicitly authorizes utilities to assess late payment charges on overdue bills, although, unlike Section 1312, a specific interest rate is not mandated.  More recently, Section 1409 was added to the Code, 66 Pa. C.S. § 1409 (Late payment charge waiver), which also implicitly acknowledges the validity of late payment charges by authorizing a utility to waive late payment charges on residential customer accounts.[footnoteRef:22] [21: 	 	Act of October 7, 1976 (P.L. 1057, No. 215).]  [22: 	 	Section 1409 also provides that the Commission may not waive late payment charges where household income exceeds 150% of the federal poverty level. ] 


In addition to the implicit recognition of the validity of late payment charges in Sections 1509 and 1409, the Code provides the Commission with implied powers to ensure that utility rates are just and reasonable.  Pennsylvania Retailers’ Association v. Pa. PUC, 440 A. 2d 1267 (Pa. Cmwlth. 1982); City of Pittsburgh v. Pa. PUC, 423 A.2d 454 (Pa. Cmwlth. 1980); City of Erie v. Pennsylvania Electric Company, 383 A.2d 575 (Pa. Cmwlth. 1978).  Specifically, Section 501 of the Code, 66 Pa. C.S. § 501, provides that, in addition to the powers expressly enumerated by the Code, the Commission has the full power and authority to enforce, execute and carry out, by its regulations, orders or otherwise, the provisions of the Code and the full intent thereof.  The Pennsylvania Supreme Court has held that the intent of Section 501 is to give the Commission full powers in regulating utility service and rates.  Fairview Water Company v. Pa. PUC, 509 Pa. 384, 392, 502 A.2d 162, 166 (1985) (Fairview Water); see also, Gilligan v. Pa. Horse Racing Commission, 492 Pa. 92, 422 A.2d 487 (1980) (agency is not limited to the mere letter of the law, but must look to the underlying purpose of the statute and its reasonable effect).

Late payment charges fall within the definition of “rate” found at Section 102 of the Code, 66 Pa. C.S. § 102.  The Courts have held that interest on utility bills constitutes a rate that compensates the utility for the cost of carrying customer debt.  In a case involving the obligation of utilities to pay the gross receipts tax on revenue generated by late payment charges, the Commonwealth Court held that late payment charges are “part of the price of electricity sold” because costs incurred by the utility when customers do not pay their bills in a timely manner are recouped through the imposition of late payment charges.  Pennsylvania Power & Light Company v. Commonwealth of Pennsylvania, Board of Finance and Revenue, 668 A.2d 620 (Pa. Cmwlth. 1995), aff’d, 553 Pa. 1, 717 A.2d 504 (1998).  Similarly, the Commission has described late payment charges as equivalent to a rate for the service of carrying delinquent accounts.  Anderson v. Peoples Natural Gas Company, Docket No. Z‑09439330, 54 Pa. P.U.C. 312 (Order entered June 19, 1980).

In addition to the statutory provisions discussed above, the Commission’s regulations governing standards and billing practices for residential customers, 52 Pa. Code §§ 56.1 et seq. (Chapter 56), have provided for the payment of interest or late payment charges by customers on overdue utility bills since the regulations first were promulgated in 1978.[footnoteRef:23]  The Commission’s Chapter 56 regulations, inter alia, established the maximum interest rate that a utility may charge on overdue utility bills owed by  [23: 	 	The Commission’s Chapter 56 regulations also expressly acknowledge the ability of the Commission to eliminate late payment charges.  52 Pa. Code § 56.181(1).] 

residential customers.[footnoteRef:24]  Although the Commission elected to promulgate regulations governing billing and payment standards that are applicable only to residential utility service, the fact that the Commission has not promulgated nonresidential billing regulations does not mean that the Commission lacks the statutory authority to do so.  When the Commission issued its proposed Chapter 56 regulations in 1976, it stated as follows: [24: 	 	As originally promulgated in 1978, Section 56.22 of Chapter 56, 52 Pa. Code § 56.22 (Accrual of late payment charges), authorized utilities to assess late payment charges on overdue utility bills at a maximum interest rate of 1.25% per month, not to exceed a simple interest rate of 15% per annum.  Consumer Standards and Billing Practices for Residential Service, 76 P.R.M.D. 10 (Order entered April 21, 1978), published at 8 Pa. Bull. 1655, 1659.  The current version of Section 56.22 authorizes late payment charges on overdue balances up to “18% simple interest per annum.”] 


Act 215 [Act of October 7, 1976 (P.L. 1057, No. 215)] addressed, inter alia, discontinuance of service to all customers, not just residential customers.  While it is clear that the adoption by the Commission of regulations limited to residential utility service was to remedy the unequal position residential customers had with respect to utilities, the adoption of formal procedures with respect to residential customers only should not be interpreted as precluding this Commission from applying the substantive concepts and principles of Chapter 56 to matters involving commercial and industrial customers of utilities.

Proposed Standards and Billing Practices for Residential Utility Service, 76 P.R.M.D. (Order entered November 24, 1976).  Since Chapter 56 was promulgated, the Commission has held that, where appropriate, provisions in Chapter 56 will be applied to nonresidential customers.  St. Francis of Assisi Catholic Church v. PG Energy, Docket No. C‑20042391 (Order entered May 19, 2005); Cefalo v. Pennsylvania Gas and Water Company, 65 Pa. P.U.C. 265 (1989).

Finally, Court decisions implicitly have sanctioned the imposition of late payment charges on customers, both residential and nonresidential.  For example, in an opinion affirming the collection of the gross receipts tax on revenue generated by late payment charges paid by residential and nonresidential customers, the Commonwealth Court held that late payment charges are “part of the price of electricity sold” because costs incurred by the utility when customers do not pay their bills in a timely manner are recouped through the imposition of late payment charges.  Pennsylvania Power & Light Company v. Commonwealth of Pennsylvania, Board of Finance and Revenue, supra.[footnoteRef:25] [25: 	 	Late payment charges are equivalent to a rate for the service of carrying delinquent accounts.  Anderson v. Peoples Natural Gas Company, supra. ] 


The only case cited by AT&T for the proposition that the Commission does not have the authority under the Code to award interest is Bell Telephone, supra.  However, the portion of the decision cited by AT&T is a summary of the arguments advanced by the Office of Consumer Advocate (OCA) in that proceeding, as opposed to the Commission’s discussion and resolution of the issues.  The Commission’s brief discussion of the OCA’s arguments in Bell Telephone was limited to a conclusion that the facts and circumstances in that particular case did not support the award of rate case recoupment interest arising from the reversal and remand of a Commission rate order by the Commonwealth Court.  “The Commission policy regarding the award of interest in connection with recoupment, is against an award, except in the most unusual of circumstances, when our view of the particular circumstances persuades us that an award of interest is dictated.”  Bell Telephone at 8.  Clearly the Commission in Bell Telephone indicated that it has the authority to award interest as a matter within its discretion, although its general policy is against the award of interest in recoupment cases arising from appeals and remands of rate case orders.  The instant case is not a remand of a rate case order by an appellate court; hence the policy announced in Bell Telephone is not applicable.

In addition to arguing that the Commission does not have the authority under State law to award interest to Core, AT&T also argues that we cannot award interest to Core under the Code’s provisions because this proceeding is governed by federal law.  AT&T Answer at 1-2.  However, AT&T does not provide any case citations in support of its argument, or a citation to a federal statute or regulation that governs the award of interest.  We note that the FCC itself sanctions the imposition of late payment fees on unpaid amounts due to a carrier as a reasonable practice.  See, In re Sprint Communications v. N. Valley Communications, 26 F.C.C.R. 10780, 10787 (2011).

State law can be preempted only (1) where Congress has adopted explicit statutory language indicating a clear  intent to preempt state law; (2) where Congress has legislated so comprehensively as to occupy an entire field of regulation, leaving no room for the States to supplement federal law; or (3) where the state law at issue conflicts with federal law, either because it is impossible to comply with both or because the state law stands as an obstacle to the accomplishment and execution of Congressional objectives.[footnoteRef:26]  International Paper v. Ouellette, 479 U.S. 481 (1987).  None of these three scenarios are present in the instant case.  There is no express statutory language in the federal Act that governs the assessment of interest.  Second, because telecommunications regulation is shared between the FCC and the States in a dual regulatory system, Congress clearly has not “occupied the field” of telecommunications regulation.  Ting v. AT&T, 319 F.3d 1126, 1136-37 (9th Cir. 2003); Northwest Central Pipeline Corp. v. State Corporation Commission of Kansas, 489 U.S. 493 (1989) (Northwest Central Pipeline) (under Natural Gas Act’s system of dual federal and state regulation, a finding that Congress has occupied the field would be an extravagant interpretation of federal power and would undermine the dual regulatory field established by Congress.).  Finally, AT&T has cited to no specific federal law or regulation that conflicts with an award of interest to Core, or explained how interest on an overdue bill for utility service would frustrate the objectives of Congress. [26: 	 	Preemption may result from action taken by Congress itself or by federal agencies acting within the scope of their Congressionally-delegated authority.  Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691 (1984).  ] 


In the telecommunications arena, the U.S. Supreme Court has held that the FCC is barred from preempting state regulation over depreciation of dual jurisdiction property for intrastate ratemaking purposes.  The Court relied on the express jurisdictional limitations on the powers of the FCC contained in Section 152(b) of the Communications Act of 1934, 47 U.S.C. § 152(b).  Louisiana Public Service Commission v. Federal Communications Commission, 476 U.S. 355 (1986) (Louisiana PSC).  Section 152(b) provides, in part, that “[Nothing] in this Act shall be construed to apply or to give the [FCC] jurisdiction with respect to (1) charges, classifications, practices, services, facilities, or regulations for or in connection with intrastate communication service by wire or radio of any carrier . . .”[footnoteRef:27]  The Court observed that this statutory provision “fences off from FCC reach or regulation intrastate matters – indeed, including matters ‘in connection’ with intrastate service.”  Louisiana PSC at 370.  The Court stated that the language fencing off intrastate matters from the reach of the FCC in this dual regulatory system was “as sweeping” as the provisions in the Communications Act of 1934 describing its purpose and the FCC’s role.  The Court also rejected a narrow reading of Section 152(b) as limited to “customer charges,” and held that it encompassed the depreciation charges under consideration in that case. [27: 		Section 152(b) was amended several times after the U.S. Supreme Court’s 1986 decision in Louisiana PSC.  Specifically, the exceptions to the limitation on the FCC’s jurisdiction were expanded to include provisions in Section 223 (obscene or harassing telephone calls); Section 225 (services for hearing and speech impaired individuals); Section 226 (telephone operator services); Section 227 (telephone equipment); Section 301 (radio); Section 332 (mobile services); and Sections 521 et seq. (cable).  These amendments to Section 152(b) are not relevant to the instant proceeding.] 

Louisiana PSC is significant because, like the instant case, it involved a regulatory matter where there is dual regulatory oversight by the FCC and the States.  While ISP-bound traffic has been classified as interstate for the purpose of setting rates, it is in reality mixed traffic with both interstate and intrastate components.  The award of interest by a State commission on the principal amount due after application of the FCC’s rate caps for ISP-bound traffic cannot reasonably be construed as having been preempted by the Supremacy Clause of the U.S. Constitution.   Similar to Northwest Central Pipeline, supra, this case concerns a matter subject to a system of dual federal and state regulation.  In such a case, we believe that preempting an award of interest by a State commission on an amount calculated in accordance with rates established by the FCC would be an extravagant interpretation of federal power and would undermine the dual regulatory field established by Congress

In addition, we agree with Core’s argument that “AT&T misconstrues and greatly exaggerates the Commission’s reliance on federal law to resolve this case.  The Commission never stated that it intended to apply federal law to every aspect of this case.”[footnoteRef:28]  Core Answer at 1 (citation omitted).  We applied federal law to resolve the substantive issue in this case, namely the rate for the ISP-bound traffic at issue.  We also concluded that the FCC has not preempted state regulation of local ISP-bound CLEC-CLEC traffic in a manner that is consistent with the FCC’s intercarrier compensation regime.  December 2012 Order at 24.  Having resolved the substantive issue in this case by adopting the FCC’s rate, we conclude that the use of state law to resolve the ancillary issues in this proceeding has not been preempted by federal law.  AT&T cites no authority for a conclusion otherwise.[footnoteRef:29] [28: 	 	Core’s argument pertains to the statute of limitations in Section 1312, but is applicable to other ancillary issues such as the appropriate interest rate.]  [29: 	 	In addition to the obvious conclusion that the Commission’s award of interest cannot conflict with nonexistent federal law, we observe that an award of interest to Core is appropriate for additional reasons.  First, an award of interest is consistent with the FCC’s expectation that States are to resolve interconnection disputes, such as the one addressed by the instant proceeding, in an effective manner.  In re: Petition of UTEX Communications, 24 FCC Rcd 12573, WC Docket No. 09-134 (October 9, 2009).  Consistent with this obligation, State commissions must be allowed to award interest in appropriate cases to discourage delayed responses to reasonable requests for compensation and ensuing lengthy litigation.  Second, the imposition of interest on amounts withheld from compensation is consistent with ensuring the continued quality of telecommunications services, and is permitted by Section 253(b) of the Act as long as it is competitively neutral.] 


Based on our analysis, we conclude that we have the authority under the Code to require the payment of interest on overdue utility bills, and find the instant case to be an appropriate one for the award of interest at the rate of 6% on the amounts that AT&T owes to Core.

The remaining issues pertaining to the interest rate are the “mechanics” associated with interest, including the date at which interest will begin to accrue, the amounts to which interest will be applied, and the date that payment will be due.  In its Confidential Exhibit attached to its Petition, Core has requested that interest be separately assessed on the amounts due for service provided in each month from May 2005 through November 2012, and that interest be calculated for a variable period ranging from zero months for service provided in November 2012 to fifty-nine months for December 2007.  Core requests that the Commission require AT&T to pay the principal amount plus interest within ten days of the Commission’s order on reconsideration.

In response, AT&T avers that Core’s calculations are based on the incorrect premise that Core issued timely invoices every thirty days, when in fact Core did not begin issuing invoices until 2008, and never issued an invoice based on the $0.0007 rate.  AT&T states that, assuming arguendo that the Commission’s December 2012 Order is correct, Core must issue new invoices based on the Commission-prescribed rate of $0.0007, and that at most Core would be able to recover amounts for calls terminated beginning in May 19, 2007, pursuant to the federal limitations period established by 47 U.S.C. § 415(a).[footnoteRef:30] [30: 	 	The appropriate statute of limitations applicable to this proceeding is discussed infra.] 


As previously discussed, we agree with AT&T that it would not be appropriate to reach back to May 2005 to begin assessing interest on the amounts due to Core under the Commission’s December 2012 Order.  Rather, consistent with the process established in this Opinion and Order on Reconsideration, interest should begin to accrue thirty days after the principal amount that is calculated in accordance with the December 2012 Order is due.  

2.	Whether the December 2012 Order erroneously applied the four-year statute of limitations in Section 1312 of the Code rather than the two-year statute of limitations at 47 U.S.C. § 415 (AT&T Petition at 8-9).

a.	Positions of the Parties

AT&T argues in its Petition that the federal two-year statute of limitations under 47 U.S.C. § 415[footnoteRef:31] should apply to this proceeding instead of the four-year statute of limitations under Section 1312 of the Code.[footnoteRef:32]  AT&T submits that, assuming arguendo that the Commission has the authority to adjudicate this dispute, the Commission is obligated to apply the two-year federal statute of limitations to Core’s Complaint.  AT&T argues that a state statute of limitations cannot apply to a complaint governed exclusively by federal law.  Accordingly, AT&T requests that the Commission amend its December 2012 Order so that it applies to traffic terminated on or after May 19, 2007 rather than May 19, 2005.  AT&T Petition at 8-9. [31: 		Section 415(a) provides as follows:  “Recovery of charges by carrier.  All actions at law by carriers for recovery of their lawful charges, or any part thereof, shall be begun, within two years from the time the cause of action accrues, and not after.”  Section 415(b), which is not relevant here, pertains to complaints filed against carriers for the recovery of damages not based on overcharges, and provides that such complaints must be filed with the FCC within two years from the time the cause of action accrues.]  [32: 		See December 2012 Order at 82.  “We also note that our Opinion and Order does not extend to traffic terminated by Core prior to May 19, 2005, in accordance with Section 1312 of the Code, 66 Pa. C.S. § 1312.”] 


		In its Answer to AT&T’s Petition, Core argues that AT&T misconstrues and exaggerates the Commission’s reliance on federal law in this case.  Core Answer at 1.  Core submits that, while the Commission deferred to Pac-West and determined that the FCC’s $0.0007 rate cap preempted any inconsistent state rate, the Commission never determined that federal law supplants all state law provisions that apply to the ancillary issues raised by this proceeding.  According to Core, the Commission’s use of state law to resolve ancillary issues is consistent with TA-96 and its “deliberately constructed model of cooperative federalism.”  Id. at 2, citing BellSouth, Inc. v. Sanford, 494 F.3d 439 (4th Cir. 2007).   Core points out that the FCC’s Amicus Brief in Pac-West acknowledged the role of the States in implementing the reciprocal compensation obligations of Section 251 of TA-96.  Id.

Core states that the Commission’s December 2012 Order was premised on its underlying authority over jurisdictional carriers and facilities, as well as traffic flows that are both local and interstate.  Core Communications, Inc. v. FCC, 592 F.3d 139, 144 (D.C. Cir. 2010) (“Dial-up internet traffic is special because it involves interstate communications that are delivered through local calls; it thus simultaneously implicates the regimes of both § 201 and of §§ 251-252.  Neither regime is a subset of the other.  They intersect, and dial-up internet traffic falls within that intersection.”).  Id. at 1-2.  Core submits that, in order to develop a complete order, the Commission correctly relied on its state law jurisdiction over intrastate carriers and traffic termination services provided in the Commonwealth to resolve the non-rate ancillary issues.  Id. at 2.  Core argues that the Commission’s assertion of jurisdiction over this case, and its use of state law to resolve ancillary issues, is fully consistent with the Act, the FCC Amicus Brief,[footnoteRef:33] and the Commission’s own precedent in intercarrier compensation cases.  Id. [33: 	 	FCC Amicus Brief at 4. (“The 1996 Act gives both the FCC and the state commissions a role in implementing the reciprocal compensation obligations of section 251.”).] 


		In response to AT&T’s contention that the Commission erred by not applying the federal two-year statute of limitations under Section 415, Core submits that the Commission was not required to apply the federal statute of limitations and acted fully within its authority in relying on 66 Pa. C.S. § 1312 to find a reasonable limit on backbilling.  Id. at 7.  Core contends that, even if the federal statute of limitations applies, the Parties’ dispute over the AT&T Indirect Traffic did not arise until 2008, when Core began to invoice AT&T.[footnoteRef:34]  Core filed its Complaint in this case in 2009, less than two years after it began invoicing AT&T.  Central Scott Tel. Co. v. Teleconnect Long Distance Services & Sys. Co., 832 F. Supp. 1317, 1320-21 (S.D. Iowa 1993) (statute of limitations began running on the due date of the bills). [34: 	 	Core Exh. BLM-l (showing that Core’s first invoice to AT&T was dated January 1, 2008).] 


b.	Disposition

Having considered the arguments of both Parties, we conclude that the two-year federal statute of limitations at 47 U.S.C. § 415(a) is not controlling in this proceeding, and that it was within our authority to utilize the four-year statute of limitation set forth at Section 1312 of the Code.  As discussed above, Section 1312 establishes a four-year statute of limitations applicable to refunds paid by utilities, and it has been our established practice, as matter within our discretion, to apply the four-year statute of limitations to the amounts owed to utilities by customers, as follows:

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of underbillings.  Also, while expressly applying to residential customers, an analogy can be drawn from the four-year limitations contained in the Commission’s regulations at Section 56.35 and 56.83(7).  We can find no distinguishing factor which would suggest that a different time limitation for commercial customers should be applied.

Angie’s Bar at 12.  The Commission has followed the precedent established by Angie’s Bar in a series of cases dating from 1990.  See e.g., Petition of PECO Energy Company for Approval of its Revised Electric Purchase of Receivables Program, Docket No. P‑2009-2143607 (Order entered August 24, 2010); Encarnacion v. PPL Electric Utilities Corp., Docket No. C-20078087 (Order entered September 29, 2008); Berry v. PGW, Docket No. F‑01184412 (Order entered April 15, 2004).  Thus, while Section 1312 does not mandate a four-year limitation on the collection by utilities of unpaid amounts due for service, the Commission has exercised its discretion and applied the four year-statute of limitations under Section 1312 to these situations since at least 1990.

The instant Complaint was filed by Core under its state Switched Access Tariff, which we determined is not applicable to the traffic at issue.  December 2012 Order at 61.  Instead, we resolved Core’s Complaint by applying the FCC’s capped rate of $0.0007 established by the FCC’s ISP Remand Order to the traffic at issue.  Id. at 80.  Having adopted the FCC’s rate cap, we concluded that “States have not been precluded from adjudicating intercarrier compensation disputes in a manner that is consistent with the FCC’s intercarrier compensation regime.”  Id.    In our view, however, the adoption of a rate cap established by the FCC in a Commission proceeding does not convert that proceeding to one governed exclusively by federal law, as AT&T contends.  Nor does it turn the Commission into a “mini FCC” bound by, inter alia, all of the FCC’s procedural rules and regulations.  In adjudicating the instant dispute, we conclude that application of non-rate provisions under the state authority granted to us by the Code was appropriate and consistent with the FCC’s intercarrier compensation regime.

The application of a state four-year statute of limitations, in lieu of the two-year statute of limitations under 47 U.S.C. § 415(a), is consistent with federal court precedent.  The application of a state four-year statute of limitations was upheld by the Fifth Circuit Court of Appeals in a case involving a class action suit seeking to prevent the collection of cell phone debt that was approximately three years old.  Castro v. Collecto, Inc., 634 F.3d 779 (5th Cir. 2011) (Castro).  In a preemption analysis, the Fifth Circuit held that Section 415(a) did not apply because Congress had not made it clear that it intended to preempt state statutes of limitations with respect to actions to collect debt.

Like the charges in the instant case addressing intercarrier compensation for ISP-bound local traffic, the charges at issue in Castro were non-tariffed.  Because the two-year federal statute of limitations under Section 415(a) applies only to “lawful charges,” the Fifth Circuit reasoned that, given the detariffing of charges by the FCC in recent years, it is unclear whether the ambiguous term “lawful charges” is analogous to “tariffed charges.”  The Fifth Circuit declined to interpret the ambiguous term “lawful charges” to include non-tariffed charges, and held that Congress has not indicated a “clear and manifest purpose” to preempt state statutes of limitations governing actions under state law to recover non-tariffed charges.  634 F.3d. at 788.  “We conclude that § 415(a) does not apply to the plaintiffs’ debts, because Congress has not made it clear that it intended for § 415(a) to preempt state statutes of limitations with respect to actions to collect debts like those at issue here. . .  [W]e assume that Congress did not intend to preempt ‘the historic police powers of the states,’ absent a showing that this was ‘the clear and manifest purpose of Congress.’”  Id. at 784 (quoting Wyeth v. Levine, 555 U.S. 555 (2009)).

The Fifth Circuit began its analysis by observing that Congress had not defined the term “lawful charges” in the Federal Communications Act of 1934, as amended by the Telecommunications Act of 1996, and that the legislative history of the Act did not provide clear guidance.  The Fifth Circuit concluded that the term “lawful charges” in § 415(a) was ambiguous, as follows:

When the [Federal Communications Act] was enacted in 1934, it required all carriers to file their rates, also called “tariffs,” with the FCC.  Under that regime, the term “lawful charges” was practically interchangeable with the term “tariffed charges,” because the only charges that any phone company could lawfully collect were those that had been filed with the FCC.  That regime has been changed, however.  Pursuant to congressional amendments to the [Federal Communications Act], the FCC has since released many telecommunications carriers from the requirement of filing tariffs. . .  Despite the fact that many telecommunications carriers were released from the requirement of filing tariffs, Congress did not change the language of § 415(a).  As a result, although Congress and the FCC have drastically changed how a charge is determined to be in accordance with law, it is unclear whether the meaning of the term “lawful charges” in § 415(a) has expanded accordingly.

Castro at 785-786 (citations omitted).

The Fifth Circuit’s reasoning is compelling, and AT&T has cited no authority to the contrary.  We therefore conclude that § 415(a) is not controlling over the intercarrier compensation charges at issue in this proceeding, and that it was within our authority to adhere to our established practice of applying the four-year statute of limitations set forth at Section 1312 of the Code to this proceeding.  Given that the rate that Core is authorized to charge AT&T has been adjudicated in a state commission proceeding, and concluded by the issuance of a state commission order, it seems logical that state law would govern with respect to ancillary issues such as the statute of limitations.  See, Qwest v. AT&T, 2004 U.S. Dist. LEXIS 31729 (D. Co. 2004) (claims under a state tariff are governed by the statute of limitations of the state in which the tariff is filed); Firstcom v. Qwest, 555 F.3d 669 (2009) (state statute of limitations applies to fraud and promissory estoppel claims that are not dependent on the Act).

Even if it were determined that federal law controls the statute of limitations applicable to this proceeding,[footnoteRef:35] the four-year federal default statute of limitations at 28 U.S.C. § 1658 would apply, rather than the two-year statute of limitations found at § 415(a) of the Act.  Unless Congress clearly applies § 415 to a particular amendment to the Communications Act of 1934, claims that arise under TA-96 are governed by the general statute of limitations at § 1658, rather than § 415.  Moreover, the U.S. Supreme Court has held that § 1658 applies, not only to new sections of the United States Code, but also to post-1990 amendments to existing statutes.  Jones v. R.R. Donnelley & Sons, 541 U.S. 369 (2004).  “[A] cause of action ‘aris[es] under an Act of Congress enacted’ after December 1, 1990 – and therefore is governed by 1658’s 4-year statute of limitations – if the plaintiff’s claim against the defendant was made possible by a post-1990 amendment.”  Id. at 382.    [35: 	 	As discussed, infra, even if it were determined that a federal statute of limitations applies to this proceeding, Core has satisfied both the two-year limitation in § 415(a) and the four-year limitation of § 1658.  Having satisfied the federal statute of limitations, whichever is applicable, Core should be able to “reach back” and seek compensation for traffic terminated before May 19, 2005.  Unlike § 415(a) and § 1658, Section 1312 of the Code is not a “pure” statute of limitations.  Rather, it is a special limitation on the Commission’s substantive power to order refunds under the Code.  Metropolitan Edison Company v. Pa. PUC, 437 A.2d 76 (Pa. Cmwlth. 1981).  If it were determined that the Commission’s reliance on Section 1312 was in error, then the “special limitation” on the Commission’s power in Section 1312 would not apply.] 


Claims like Core’s in this case arising under §§ 251 and 252 of TA-96 were not possible before 1990, and the sections themselves do not contain a limitations period or make reference to § 415.  Therefore, § 415 is not “clearly applicable,” and the catch-all four-year statute of limitations under § 1658 applies to the claims.  T-Mobile USA v. Qwest Communications, 2007 U.S. Dist. LEXIS 83006 (W.D. Washington 2007).  The instant case similarly involves traffic that was created and made possible by provisions of TA-96.  Prior to the enactment of TA-96, CLECs did not exist, and there was no duty on the part of carriers to interconnect under § 251(a)(1).
	
The District Court for the Eastern District of Pennsylvania also has held that § 1658 applies in a case arising out of TA-96.  In an appeal of the Commission’s 1999 Global Order, infra, the Court held that 28 U.S.C. § 1658 applied to the cross-petitions for review, rather than the fourteen-day period for filing cross-petitions under the Pennsylvania Rules of Appellate Procedure.  Bell-Atlantic Pennsylvania v. Pa. PUC, 107 F. Supp. 2d 653 (E.D. Pa. 2000), aff’d, Bell-Atlantic Pennsylvania v. Pa. PUC, 273 F.3d 337 (3rd Cir. 2001), cert. den., 537 U.S. 941 (2002) (Bell-Atlantic Pennsylvania).  The Court stated that the federal default statute of limitations applied because the Act did not specify an alternative statute of limitations that was applicable to the proceeding.  107 F. Supp. 2d at 668.

The Commission’s Global Order under review in that case involved the implementation of provisions of TA-96 that sought to foster competition in local telecommunications services, particularly 47 U.S.C. §§ 251-252,  and established rates for unbundled network elements.  Id. at 655.  In the instant case, the Commission determined that it was required to adopt the FCC’s intercarrier compensation regime established by the ISP Remand Order for AT&T’s ISP-bound traffic terminated by Core.  Although the Commission’s Global Order established rates on a generic basis, and the instant proceeding established rates for one utility, both proceedings established rates for traffic arising out of TA-96.  Therefore, if a federal statute of limitations were to apply in this case, the holding in Bell-Atlantic Pennsylvania would be applicable to this proceeding.

In addition, as discussed above, § 415(a) of the Act applies to “actions at law by carriers for recovery of their lawful charges,” and the Fifth Circuit has held that the term “lawful charges” is limited to tariffed rates.  Therefore, assuming arguendo that, the state four-year statute of limitations has been preempted by a federal statute of limitations because the Commission applied the FCC’s rate cap to the traffic at issue, a four-year statute of limitations would still apply in this proceeding.  In accordance with the Fifth Circuit holding, the FCC’s rate cap, as non-tariffed, would not be considered a “lawful charge” for statute of limitations purposes, and hence would not be subject to the two-year statute of limitations at § 415(a) of the Act.  Rather, the four-year general statute of limitations at 28 U.S.C. § 1658 would apply.  

Even if it were determined that § 415(a) applies, we agree with Core’s observation that the Parties’ dispute for the purposes of § 415(a) would not have arisen until Core began to invoice AT&T.  Core’s first invoice to AT&T was dated January 1, 2008, and Core filed its Complaint in 2009, less than two years after it began invoicing AT&T.  Therefore, the filing of the instant Complaint by Core on May 19, 2009, would have been within the two-year statute of limitations established by § 415(a).  Central Scott Tel. Co. v. Teleconnect Long Distance Services & Sys. Co., 832 F. Supp. 1317, 1320-21 (S.D. Iowa 1993) (statute of limitations began running on the due date of the bills); see also, American Cellular v. Dobson Cellular Systems, 22 FCC Rcd 1083 (2007) (claim under § 415(b) accrues when a claimant receives an allegedly erroneous bill).

Finally, we note that Core filed its Complaint in May 2009 under its intrastate Switched Access Tariff on file with this Commission.  Clearly, its Complaint was subject to the state statute of limitations at the time it was filed.  However, in June 2011, two years after Core initiated this proceeding, the Ninth Circuit issued its Pac-West decision.  In our December 2012 Order, we revisited our Material Question Order, determined that Pac-West now controlled, and applied the FCC’s rate cap of $.0007 to the traffic at issue.  This change in law regarding whether the FCC’s ISP Remand Order preempted state jurisdiction over the rates for ISP-bound traffic cannot, in our view, be used to retroactively change the statute of limitations applicable to this proceeding.  Accordingly, even if it were determined that § 415(a) applied, we believe that there would be compelling reasons to toll the two-year statute of limitations.

For all of these reasons, we shall deny AT&T’s request that we reconsider our decision to apply the four-year statute of limitations in Section 1312 of the Code to this proceeding.


3.	Whether the Commission’s finding in the December 2012 Order that Core’s Switched Access Tariff applies only to the settlement of toll charges between interexchange carriers should be eliminated.

a.	Positions of the Parties

		In its Petition, Core requests that we eliminate our finding in the December 2012 Order that Core’s Switched Access Tariff “applies only to the settlement of toll charges between interexchange carriers.”[footnoteRef:36]  Core claims that this finding is superfluous and inaccurate.  Core Petition, ¶¶ 3, 20-21, 25. [36: 		December 2012 Order at 60.] 


		In support of its argument, Core first refers to the related discussion in our December 2012 Order where we stated:
We agree with AT&T that Core has not identified any instances in which this Commission, or any other state commission, has applied intrastate switched access rates to local traffic generally, or to locally dialed ISP-bound traffic specifically.  The primary purpose of a switched access charge tariff is to establish compensation for the origination and termination of toll or non-local calls.  The reciprocal compensation scheme addressed in the federal Telecommunications Act of 1996 and in subsequent FCC Orders, such as the ISP Remand Order, was created primarily for the settlement between local exchange companies for the transport and termination of local calls.  The reciprocal compensation regime is the counterpart to the switched access charge regime, which involves the settlement between interexchange carriers for the origination, transport and termination of long distance calls.  Furthermore, we take administrative notice that, as noted in our Global Order, we have held that “[s]witched access charges are those that LECs bill to IXCs or other LECs, for using their facilities in the placement or receipt of toll calls.”  As such, from a historical perspective, switched access charge tariffs do not apply to the termination of local calls.  And since the traffic in this proceeding is limited to local ISP-bound traffic, it is clear that Core’s Switched Access Tariff No. 4 is not applicable here.

December 2012 Order at 59-60 (footnote omitted).

		Core submits that the Commission’s finding that Core’s Switched Access Tariff “applies only to the settlement of toll charges between interexchange carriers” is simply not necessary because the December 2012 Order already determined that Core’s Switched Access Tariff applies to toll traffic but not local traffic.  Core argues that this finding alone is sufficient to eliminate the AT&T traffic at issue, which is all locally-dialed traffic, from the scope of Core’s Switched Access Tariff.  Core Petition at ¶ 25.

		Core also submits that the Commission’s finding is not accurate because its tariff does not address the settlement of charges “between interexchange carriers,” but rather charges imposed by Core upon all users of Core’s switched access services.  Core asserts that its Switched Access Tariff clearly applies to toll traffic sent by any type of carrier, including local exchange carriers (LECs)[footnoteRef:37] and CMRS carriers, which may send toll traffic to Core.  Core Petition at ¶ 26. [37: 	 	The term “LECs” includes both ILECs and CLECs.] 


		Core is concerned that the finding that its Switched Access Tariff “applies only to the settlement of toll charges between interexchange carriers” could have unintended, prejudicial impacts on unrelated disputes.  Core submits that pursuant, to its Interconnection Agreements and Traffic Exchange Agreements with other LECs, each LEC is entitled to charge the other at tariffed switched access rates for toll usage that each LEC sends to the other.  Core is concerned that a finding that its Switched Access Tariff “applies only to the settlement of toll charges between interexchange carriers” could prematurely and unfairly prejudice Core’s ability to bill and collect switched charges from other LECs pursuant to such agreements.  Core Petition at ¶ 30.

		AT&T takes no position on this issue, except that AT&T agrees that Core’s Switched Access Tariff applies only to “toll” or “interexchange traffic” and does not apply to “local” or “locally-dialed” traffic.  AT&T Answer at 9.

b.	Disposition

		For the purpose of resolving this issue, it appears that Core concedes that its Switched Access Tariff does not apply to AT&T’s indirect traffic.[footnoteRef:38]  Core states that its Switched Access Tariff is fully consistent with the Global Order,[footnoteRef:39] in which the Commission recognized that “[s]witched access charges are those that LECs bill to IXCs or other LECs, for using their facilities in the placement or receipt of toll calls.”[footnoteRef:40]  For the reasons discussed above, Core requests that we eliminate the language in the December 2012 Order stating that its Switched Access Tariff “applies only to the settlement of toll charges between interexchange carriers.” [38: 		Core Petition at ¶ 25.]  [39: 	 	Joint Petition of Nextlink Pennsylvania, Inc. et al., Docket Nos. P‑00991648 and P-00991649 (Order entered September 30, 1999) (Global Order).]  [40: 	 	Core Petition, ¶ 29, citing Global Order at 60.] 


		Core’s argument has merit.  Upon further examination of our statement in the December 2012 Order that Core’s Switched Access Tariff “applies only to the settlement of toll charges between interexchange carriers,” we agree with Core that this statement is too restrictive.  In our attempt to emphasize the fact that Core’s Switched Access Tariff applies to charges for the origination and termination of toll or non-local calls, we inadvertently limited the types of carriers that transmit toll and non-local calls.  However, as Core correctly notes in its Petition, carriers other than interexchange carriers, such as other local exchange carriers and wireless carriers that are not interexchange carriers, also transmit toll or non-local calls that are subject to Core’s Switched Access Tariff.

		In light of the above, we shall grant Core’s request and amend our December 2012 Order to eliminate the conclusion on page 60 that “[b]ased upon our review of Core’s Switched Access Charge Tariff, we conclude that the Tariff applies only to the settlement of toll charges between interexchange carriers.”  In granting this request, we agree that Core’s Switched Access Tariff applies to the settlement of charges for the origination and termination of toll or non-local calls between Core and all other carriers that originate and/or terminate these types of calls.  However, this does not alter our conclusion that Core’s Switched Access Tariff does not apply to the AT&T Indirect Traffic at issue in this proceeding.

4.	Whether the December 2012 Order violates 47 U.S.C. §§ 201(b) 
and 203

a.	Positions of the Parties

		AT&T argues that the December 2012 Order violates Sections 203(a) of the Act, which provides that, in the absence of a contract, a carrier is required to file a federal tariff in order to assess charges on interstate traffic.  Second, AT&T argues that the December 2012 Order violates Section 203(c)(1), which prohibits rates other than those established in a tariff.  Finally, AT&T argues that the December 2012 Order violates Section 201(b) by allowing Core to charge an “unjust and unreasonable” rate.

AT&T contends that Core is permitted to assess charges on jurisdictionally interstate traffic, such as the traffic at issue here, in one of two ways: (1) by filing a federal tariff; or (2) by negotiating a contract or agreement with the other carrier.[footnoteRef:41]  AT&T Petition at 4‑5.  In the absence of a contract or agreement, AT&T submits that Core should have filed a federal tariff establishing a rate for such traffic pursuant to 47 U.S.C. § 203(a).  Since Core never filed a federal tariff, AT&T argues that Core is prohibited from charging AT&T for the termination of jurisdictionally interstate traffic pursuant to §  203(c)(1), which prohibits Core from charging any rate other than a rate that has been established in a tariff.  Id. at 5. [41: 	 	AT&T relies on two FCC decisions as support for its argument:  In re Sprint Communications Co. v. Northern Valley Communications, LLC, 26 F.C.C.R. 10780, 10782 (2011). See also, In re Qwest Communications Co. v. Northern Valley Communications, LLC, 26 F.C.C.R. 8332, 8335 (2011).] 


		AT&T also advances the argument it made during the proceedings that the Commission does not have authority to establish federally tariffed rates.  Accordingly, AT&T asserts that the December 2012 Order violates Section 203 because it would allow Core to charge for the traffic at issue here.  Additionally, AT&T asserts that Core would be in violation of the prohibition in § 201(b) against “unjust and unreasonable” charges, by charging a rate that is not established in either a filed tariff or a negotiated contract.  Id.

		Core rejoins that AT&T’s argument that the December 2012 Order violates Sections 201 and 203 of TA-96 rests on the mistaken premise that Core was permitted or required to file an interstate tariff with the FCC to implement the $0.0007/MOU rate.  Core claims that no evidence is contained in the ISP Remand Order, the FCC Amicus Brief or PacWest to suggest that the FCC has or had any intent that CLECs file ISP-bound traffic termination charges in their FCC interstate switched access tariffs.  Core Answer at 4.

b.	Disposition

		Reduced to its essentials, AT&T’s argues that the FCC’s rate cap of $0.0007 is unjust and unreasonable, and in violation of Section 201(b) of the Act, in the absence of a perfunctory tariff filing by a carrier that mirrors the FCC’s rate.[footnoteRef:42]  AT&T would place this Commission in the untenable position of declaring that the FCC’s rate cap is “by definition” unjust and unreasonable in the absence of a tariff, and therefore unlawful, where we have determined that we are preempted from establishing a rate that is inconsistent with the FCC’s rate cap. [42: 	 	Section 201(b) of the Act, 47 U.S.C. § 201(b), provides in relevant part that “[a]ll charges . . . for and in connection with such communication service, shall be just and reasonable, and any such charge . . . that is unjust or unreasonable is hereby declared to be unlawful.”] 


In effect, AT&T interprets Section 203 of the Act, 47 U.S.C. § 203, as prohibiting an individual carrier from charging a rate established by the FCC, applicable to all carriers nationwide, in the absence of a perfunctory tariff filing by an individual carrier that mirrors the FCC’s rate.  The weakness of this argument is apparent when one considers the purpose of Section 203, which has been part of the Act since 1934.  In short, the underlying policy reasons behind the Section 203 requirement for a tariff filing by an individual carrier are satisfied by virtue of the fact that the $0.0007 rate for termination of ISP-bound local traffic is a national rate that has been established by the FCC.  

Section 203’s tariff filing requirement was based on the public interest in securing uniformity in rates, suppressing unjust discrimination and undue preferences, and preventing special and secret agreements.  To that end, Congress required that rates be established publicly, be inflexible while in force, and be unalterable except in the manner prescribed by statute.  In re Applications of AT&T, 42 FCC2d 654 (1973); accord, AT&T v. Central Office Telephone, 524 U.S. 214 (1998), reh. den., 524 U.S. 972 (1998) (the purpose of the filed rate doctrine in Section 203 is to prevent discriminatory charges).  Preventing secret and discriminatory charges is accomplished by the filing of public tariffs by individual carriers under Section 203.  Secret and discriminatory charges also are prevented where nation-wide rates are established by the FCC itself in its rule-making capacity.  

In this case, FCC-established rates, such as the rate caps applicable to ISP‑bound traffic, are by definition uniform and non-discriminatory, not only with respect to one individual carrier, but nation-wide.  Also by definition, a rate that has been established by the FCC itself is a rate that the FCC has determined to be just and reasonable.  Accordingly, the underlying policy reasons for requiring a tariff filing by an individual carrier are satisfied when the rate in question is a national rate that has been established by the FCC.

Moreover, a tariff filing in this case is not required under FCC precedent.  The FCC has recognized that the filing of a perfunctory tariff that simply reflects an FCC-established rate or benchmark is unnecessary.  In re Access Charge Reform; Reform of Access Charges Imposed by Competitive Local Exchange Carriers, CC Docket No. 96‑262, 16 FCC Rcd 9923 (2001) (Seventh Report and Order).  In this proceeding, the FCC determined that rates at or below the FCC’s benchmarks would be presumed to be just and reasonable.  “CLEC access rates will be conclusively deemed reasonable if they fall within the safe harbor that we have established.”  Seventh Report and Order at 9948.  The FCC adopted permissive tariffing for rates at or below the benchmarks, under which mandatory tariffing of benchmark rates was no longer required.

The FCC also has indicated that establishing rates for ISP-bound traffic through a rulemaking process is an alternative to establishing rates through individual tariffs.  In the FCC’s brief filed with the U.S. Circuit Court of Appeals for the District of Columbia (D.C. Circuit) in the appeal of the FCC’s 2008 Second ISP Remand Order[footnoteRef:43] explaining its authority to establish intercarrier compensation rules for ISP-bound traffic, the Commission stated as follows: [43: 		In the Matter of Implementation of the Local Compensation Provisions in the Telecommunications Act of 1996, Developing a Unified Intercarrier Compensation Regime, Intercarrier Compensation for ISP-Bound Traffic, 24 FCC Rcd 6475 (released November 5, 2008), summarized at 73 Fed. Reg. 72732 (Dec. 1, 2008).] 


[T]he [CLEC] intervenors misinterpret section 205.  That provision sets out remedies that obtain when the Commission conducts a section 204 adjudicatory investigation of individual tariffed charges filed under section 203.  Section 205 does not limit the Commission’s authority to adopt pricing methodologies using its section 201 ratemaking and rulemaking authority.  Indeed, the Commission on multiple occasions has prescribed rate levels through general notice and comment rulemaking proceedings, rather than through hearings on specific tariffs under sections 204 and 205.

FCC Brief at 51 (May 1, 2009) (internal citation and footnote omitted; emphasis supplied).  The FCC has long implemented § 201(b) through the issuance of rules and regulations.  Global Crossing Telecommunications v. Metrophones Telecommunications, 550 U.S. 45 (2007).

The recent federal district court decision cited by AT&T in support of its argument that Core cannot charge AT&T for the ISP-bound traffic at issue is not on point.  Connect Insured Telephone v. Qwest Long Distance, 2012 U.S. Dist., LEXIS 101721 (N.D. Tex. 2012).  The Court in that case held that a CLEC was required to have either a tariff or an agreement in place setting forth the applicable switched access charges for the traffic at issue, which was long-distance traffic sent to the CLEC by an interexchange carrier (IXC).  However, unlike ISP-bound traffic, there were no nation-wide rate caps prescribed by the FCC for the switched access charges at issue in that case.[footnoteRef:44] [44: 	 	The FCC’s regulations link a CLEC’s access charge rates to the rates charged by the competing ILEC.  47 C.F.R. § 61.26.] 


Similarly, the two FCC decisions cited by AT&T to support its argument that Core cannot charge for the services it provided to AT&T because it had no applicable federal tariff or agreement are not on point.  In re Qwest Communications Corp. v. Northern Valley Communications, LLC, 26 F.C.C.R. 8332 (2011); In re Sprint Communications Co. v. Northern Valley Communications, LLC, 26 F.C.C.R. 10780 (2011).  These two cases involved a challenge to provisions in an existing tariff, and the issue addressed by the FCC was whether the tariff’s provisions were consistent with the FCC’s rules and orders governing CLEC access charges and otherwise just and reasonable.  Here, the rates in question are non-tariffed national rates for ISP-bound traffic established by the FCC.

In fact, in the litigation that gave rise to the two cases cited by AT&T, the U.S. District Court for the District of South Dakota addressed the issue of whether the absence of a tariff would bar recovery of access charges for services provided by Northern Valley Communications, LLC. (Northern Valley) to Qwest Communication Corp. (Qwest).  In denying Qwest’s motion to dismiss, the Court held that the filed rate doctrine[footnoteRef:45] would not apply to defeat Northern Valley’s claim.  The Court explained that recovery of untariffed charges would not necessarily violate the antidiscrimination policy at the heart of the filed rate doctrine, as follows: [45:  	Under the filed rate doctrine, also called the filed tariff doctrine, entities generally are required to adhere to tariffed rates, terms, and conditions of service.  The filed rate doctrine is motivated by two principles: (1) preventing carriers from engaging in price discrimination as between ratepayers (the “nondiscrimination strand”); and (2) preserving the exclusive role of federal agencies in approving rates for telecommunications services that are "reasonable" by keeping courts out of the rate-making process (the “nonjusticiability strand”), since rate-making is a function that regulatory agencies are more competent to perform.
] 


If the [antidiscrimination] policy does extend to non-tariff services, all that would be required is that Northern Valley provide such call termination services to all IXCs under the same terms and conditions.  There is no claim, at this stage of the pleadings, that Northern Valley has failed to do so.  In fact, Northern Valley has nearly identical claims pending against IXCs AT&T and Sprint, seeking payment for switched access service.

Northern Valley Communications, LLC v. Qwest Communications Corp., 659 F. Supp. 2d 1062 (D. South Dakota 2009) at 1068.  The Court rejected Qwest’s contention that Northern Valley could not collect for its services because the services were not covered by either a tariff or an interconnection agreement.  Id. at 1069.  The Court concluded that “[w]here, as here, it is alleged that the charges as set out in Northern Valley’s tariffs do not apply . . ., the filed rate doctrine would not apply to defeat Northern Valley’s unjust enrichment claim.”  Id. at 1070.  

In a later Opinion and Order in this case, the Court noted that several of eleven related cases in the District of South Dakota had been stayed and referred to the FCC and/or the South Dakota Public Utilities Commission under the doctrine of primary jurisdiction.  In denying a motion to lift the stay, the Court stated that it appeared that the FCC had indicated (in a series of orders addressing the conference calling services at issue in those cases) that LECs should receive compensation for the services they had provided.  “Thus, it seems unlikely that the FCC foreclosed any compensation for services [Northern Valley] provided outside of the tariff or a negotiated contract, as defendant argues.”  Northern Valley Communications, LLC v. Qwest Communications Corp., 2012 U.S. Dist. LEXIS 89563 (2012).

Consistent with the reasoning of the Court, the filed rate doctrine should not act as a bar to Core collecting for the services it provided to AT&T.  In the instant case, the rates in question are national rates, applicable to all ISP-bound traffic, that were established by the FCC.  Application of these rates will not violate either of the two underlying purposes of the filed rate doctrine.  First, Core will not be free to charge different rates to different customers, in violation of the antidiscrimination policy underlying the filed rate doctrine.  Second, since the FCC has established the rate to be applied to the traffic in question, the courts will not be called upon to engage in ratemaking, in violation of the “nonjusticiability strand” of the filed rate doctrine.  Marcus v AT&T Corp., 138 F.3d 46 (2nd Cir. 1998).

For the foregoing reasons, we conclude that our December 2012 Order did not violate Sections 201 and 203 of the Act simply because Core did not have a tariff on file at the FCC before the issuance of our December 2012 Order.  It must be remembered that Core’s position was that its Switched Access Charge Tariff on file with this Commission applied to the ISP-bound traffic at issue in this proceeding.  This was a credible position to have taken, particularly before the issuance of the Pac-West decision by the Ninth Circuit Court of Appeals in June 2011, and this Commission’s adoption of the Ninth Circuit’s decision in the December 2012 Order.  AT&T cannot argue that, on the one hand, Core must issue revised invoices at the FCC’s $0.0007 rate in accordance with the December 2012 Order, but on the other hand, that any such revised invoices are per se unjust and unreasonable because there was no tariff on file when the original invoices were issued beginning in 2008.  In addition, we agree with Core that there is no indication in the FCC’s ISP Remand Order, the FCC Amicus Brief, or PacWest to suggest that CLECs are required to file FCC-prescribed ISP-bound traffic termination charges in their FCC interstate switched access tariffs.   The quotation from the FCC’s brief, supra, indicates otherwise.  AT&T’s Petition on this point is denied.


5.	Whether the December 2012 Order violates 47 U.S.C § 251(b)(5).

		a.	Positions of the Parties

In its Petition, AT&T also submits that the December 2012 Order violates Section 251(b)(5) of the Act, which obligates all LECs to “establish reciprocal compensation arrangements for the transport and termination of telecommunications.”  AT&T Petition at 6.  In support of it argument, AT&T submits that, because the December 2012 Order correctly found that Core does not have an agreement, tariff or any other arrangement establishing compensation for the traffic at issue in this case,[footnoteRef:46] it should not have allowed Core to recover 251(b)(5) charges in the absence of such an arrangement.  AT&T argues that the December 2012 Order is inconsistent with the plain language of Section 251(b)(5) because nothing therein entitles a carrier to compensation unless and until an arrangement has been established for such compensation.  AT&T Petition at 6. [46: 		December 2012 Order at 2, 59-60.] 


AT&T cites to the FCC’s Unified Intercarrier Compensation Order[footnoteRef:47] for the proposition that, in the absence of an interconnection agreement, a tariff is a permissible means to establish a reciprocal compensation arrangement under Section 251(b)(5).  However, AT&T asserts that Section 251(b)(5) is not self-executing, but requires some sort of “arrangement” before payment obligations are triggered.[footnoteRef:48]  AT&T submits that to this day, Core has not filed a tariff or entered into any agreement or other compensation arrangement with AT&T that would trigger the reciprocal compensation payment obligations of Section 251(b)(5) with respect to the locally-dialed, ISP-bound traffic.  For this reason, AT&T argues that the Commission erred in determining that Core is entitled to compensation from AT&T for the termination of that traffic on a going forward basis and for past traffic exchanges.  AT&T Petition at 7. [47: 		In the Matter of Developing a Unified Intercarrier Compensation Regime, 20 FCC Rcd 4855, ¶ 4 (Feb 24, 2005) (Unified Intercarrier Compensation Order).]  [48: 		Unified Intercarrier Compensation Order at ¶¶ 9-10.] 


		In response to AT&T’s position, Core contends that, contrary to AT&T’s argument, nothing in Section 251(b)(5) limits the Commission’s authority to craft a resolution of a CLEC-CLEC intercarrier compensation dispute where the FCC has mandated a rate cap, but set no other parameters.  Core Answer at 5.  Core submits that AT&T was unable to cite any authority that interprets Section 251(b)(5) in such a restrictive manner.  Id.

		Core takes the opposite view of AT&T’s interpretation of the FCC’s statement that “neither the Commission’s reciprocal compensation rules [nor other rules applicable to wireless carriers not relevant here] . . . specify the types of arrangements that trigger a compensation obligation.”[footnoteRef:49]  Whereas AT&T interprets this statement to mean that the December 2012 Order violates Section 251(b)(5) because it would allow Core to recover charges without such an arrangement, Core interprets it to mean that the FCC has imposed no rule that would preempt state authority over CLEC-CLEC intercarrier compensation disputes arising under Section 251(b)(5).  Id. [49: 	 	AT&T Petition at 7.] 


		In further support of its argument, Core notes that the Commission previously found such authority in state law when, in the Material Question Order in this proceeding, it stated as follows:

We also find without merit AT&T’s contention that because these Parties do not have an interconnection agreement, in as much as CLECs cannot compel other CLECs to negotiate interconnection agreements under the 1996 Telecommunications Act, 47 U.S.C. §§151 et seq., as amended, Core is somehow precluded from making its Complaint before this Commission.

Material Question Order, at 10 and fn. 5.  In addition, Core submits that in Consolidated Communications Enterprise Services, Inc. v. OmniPoint Communications, Inc., Docket No. C-2010-2210014 (Reconsideration Order entered August 31, 2012) (CCES Reconsideration Order), the Commission relied on Sections 1308 and 1309 of the Code to clarify its authority to establish rates in a formal complaint proceeding.  Core Answer at 5-6.  More specifically, the Commission stated:

In conclusion we agree with CCES that T-Mobile’s argument is based upon the “unfounded and unsupported conclusion that the reference in Section 1309(a) to ‘complaint’ is limited in scope by Section 701, which only authorizes complaints against a public utility or the Commission itself.”  As CCES argues, nothing in the Code states that Chapter 7 restricts the Commission’s authority under Section 1309, which sets no limits on the rate setting complaint process. 

CCES Reconsideration Order at 11 (record citation omitted).

		Finally, in response to AT&T’s statement that Core still has not filed a tariff or entered into any agreement or other compensation arrangement with AT&T that would trigger the reciprocal compensation payment obligations of Section 251(b)(5) with respect to the locally-dialed, ISP-bound traffic, Core submits that the record reflects that Core has successfully negotiated TEAs with other CLECs, but that AT&T refused Core’s offer to negotiate a TEA between August 2008 and March 2009.[footnoteRef:50] [50: 	 	Core St. 1.0 (Direct Testimony of Bret L. Mingo) at 12.] 


b.	Disposition

We agree with Core’s observation that AT&T’s argument is based on an overly prescriptive interpretation of the requirements of Section 251(b)(5) with regard to ISP-bound traffic.  We do not believe that Core is required under Section 251(b)(5) to have a reciprocal compensation arrangement in place as a condition to receiving compensation for the ISP-bound traffic at issue in this case.  For the purposes of the instant adjudication, the FCC has determined that ISP-bound traffic is not subject to the Section 251(b)(5) reciprocal compensation regime.[footnoteRef:51]  Rather, ISP-bound traffic is subject to the compensation regime established in the ISP Remand Order, which does not require a separate or additional compensation arrangement prior to receiving compensation for terminating ISP-bound traffic.  Therefore, we see no reasonable basis to conclude that the absence of a Section 251(b)(5) reciprocal compensation arrangement precludes Core from receiving compensation under the terms of the December 2012 Order.   [51: 	 	The positions expressed in this Opinion and Order on Reconsideration are intended to resolve the instant proceeding, and do not affect the legal arguments that the Commission has presented in the context of the pending appeal of the FCC’s November 18, 2011 USF/ICC Transformation Order, WC Docket No. 10-90 et al., before the 10th Circuit U.S. Court of Appeals.] 


Following the enactment of TA-96, the FCC initially took the position that Section 251(b)(5) and its reciprocal compensation provisions did not apply to ISP-bound traffic.  In 1999, the FCC issued a Declaratory Ruling[footnoteRef:52] holding that ISP-bound traffic is jurisdictionally interstate since end users access websites across state lines.  Because the FCC’s Local Competition First Report and Order [footnoteRef:53] had concluded that the reciprocal compensation obligation in Section 251(b)(5) applied only to local traffic, the FCC concluded that ISP-bound traffic was not subject to Section 251(b)(5).  On appeal, the D.C. Circuit held that the FCC had not adequately explained how its jurisdictional analysis was relevant to determining whether a call to an ISP was subject to reciprocal compensation under Section 251(b)(5).  Bell Atlantic Telephone Cos. v. FCC, 206 F.3d 1 (D.C. Cir. 2000) (Bell Atlantic). [52: 	 	Intercarrier Compensation for ISP-Bound Traffic, CC Docket No. 99-68, Declaratory Ruling and Notice of Proposed Rulemaking, 14 FCC Rcd 3689 (1999) (Declaratory Ruling), vacated and remanded, Bell Atlantic Telephone Cos. v. FCC, 206 F.3d 1 (D.C. Cir. 2000) (Bell Atlantic).]  [53: 	 	Implementation of the Local Competition Provisions in the Telecommunications Act of 1996 and Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98, 95-185, First Report and Order, 11 FCC Rcd 15499 (1996) (Local Competition First Report and Order). ] 


In response to the D.C. Circuit’s decision in Bell Atlantic, the FCC released the ISP Remand Order, supra, on April 27, 2001, which concluded that ISP-bound traffic was excluded from Section 251(b)(5) by Section 251(g) of the Act, 47 U.S.C. § 251(g).  Section 251(g), inter alia, maintained the pre-1996 compensation requirements for information access.  The FCC reasoned that ISP-bound traffic constitutes “information access” and therefore is subject to the FCC’s Section 201 jurisdiction over interstate communications rather than the reciprocal compensation provisions of Section 251(b)(5).  On appeal, the D.C. Circuit once again found that the FCC had not provided an adequate legal analysis for the rules it adopted in the ISP Remand Order.  The Court held that Section 251(g) did not provide a basis for the FCC’s decision in the ISP Remand Order because there was no pre-1996 obligation with regard to intercarrier compensation for ISP-bound traffic.  The Court remanded the ISP Remand Order to the FCC without vacating the FCC’s decision, observing that the Commission likely had the authority to adopt the rules set forth in the ISP Remand Order.  WorldCom  v. FCC, 288 F.3d 429 (D.C. Cir. 2002) (WorldCom).  Consequently, the interim rules adopted in the ISP Remand Order remained in effect, notwithstanding the Court’s decision in WorldCom.

In response to a petition filed by Core in 2007, the D.C. Circuit issued a writ of mandamus in 2008, directing the FCC to respond to the 2002 WorldCom remand with a final, appealable order explaining the legal authority for the FCC’s rules that excluded ISP-bound traffic from the intercarrier compensation requirement of Section 251.  In re Core Communications, 531 F.3d 849 (D.C. Cir. 2008).  On November 5, 2008, the FCC released an Order on Remand and Report and Order and Further Notice of Proposed Rulemaking that, inter alia, responded to the WorldCom remand and explained its legal authority to exclude ISP-bound traffic from the intercarrier compensation regime.  In the Matter of Implementation of the Local Compensation Provisions in the Telecommunications Act of 1996, Developing a Unified Intercarrier Compensation Regime, Intercarrier Compensation for ISP-Bound Traffic, 24 FCC Rcd 6475 (released November 5, 2008), summarized at 73 Fed. Reg. 72732 (Dec. 1, 2008) (Second ISP Remand Order).

In the Second ISP Remand Order, the FCC changed its reasoning, and concluded that “the scope of section 251(b)(5) is broad enough to encompass ISP-bound traffic” and that Section 251(b)(5) is not limited to local traffic.  Second ISP Remand Order at 6479 (emphasis supplied).  However, the FCC specifically held that “although ISP-bound traffic falls within the scope of section 251(b)(5), this interstate, interexchange traffic is to be afforded different treatment from other section 251(b)(5) traffic pursuant to our authority under sections 201 and 251(i)[footnoteRef:54] of the Act.”  Id. at 6478.  The FCC reasoned that, although Section 251(b)(5) imposes the duty on all LECs to establish reciprocal compensation arrangements for the transport and termination of telecommunications, ISP-bound traffic also is subject to the FCC’s Section 201 authority to regulate intercarrier compensation because ISP-bound traffic is clearly interstate in nature.  Id. at 6483. [54: 	 	Section 251(i) provides that “[n]othing in this section shall be construed to limit or otherwise affect the Commission’s authority under section 201.”] 


Despite acknowledging that ISP-bound traffic is Section 251(b)(5) traffic, the FCC found that its independent authority to regulate ISP-bound traffic under Section 201 was not diminished.  The FCC concluded that it “retains full authority to regulate charges for traffic and services subject to federal jurisdiction, even when it is within the sections 251(b)(5) and 252(d)(2) framework.”  Id. at 6484.  Specifically, the FCC held that it has the authority under Section 201 to issue pricing rules for ISP-bound traffic.  “Consequently, in the ISP Remand Order, the [FCC] properly exercised its authority under section 201(b) to issue pricing rules governing the payment of compensation between carriers for ISP-bound traffic.”  Id. at 6485.  The FCC indicated that the ISP-bound traffic rates it established under its Section 201authority are the “reciprocal compensation rates” for the purposes of Section 251(b)(5).  The FCC reasoned as follows:
[T]his result  does not run afoul of the Eighth Circuit’s decision on remand from the Supreme Court in the Iowa Utilities Board litigation, which held that ‘the FCC does not have the authority to set the actual prices for the state commissions to use’ under section 251(b)(5).  At the time of that decision, under the Local Competition First Report and Order, section 251(b)(5) applied only to local traffic.  Thus, the Eighth Circuit merely held that the Commission could not set the reciprocal compensation rates for local traffic.  The court did not address the Commission’s authority to set reciprocal compensation rates for interstate traffic.  In sum, the Commission plainly has authority to establish pricing rules for interstate traffic, including ISP-bound traffic under section 201(b). . .

73 Fed. Reg. at 72735.  Noting that the D.C. Circuit had affirmed the FCC’s decision not to forbear from imposing the rate caps on ISP-bound traffic that the FCC had promulgated in the 2001 ISP Remand Order[footnoteRef:55], the FCC observed that the policy reasons behind the rate caps had not been questioned by any court, and in fact had been upheld by the D.C. Circuit in 2006.  The FCC’s Second ISP Remand Order accordingly maintained the rate caps on ISP-bound traffic, based on the FCC’s prior policy justifications and its legal authority under Section 201. [55: 	 	In re Core Communications, 455 F.3d 267 (2006)] 


On appeal once again, the DC Circuit affirmed the FCC’s Second ISP Remand Order.  Core Communications, Inc. v. F.C.C., 592 F.3d 139, 144 (D.C. Cir. 2010), cert. den. 131 S. Ct. 597, 131 S. Ct. 626 (2010) (Core Communications 2010).  In its decision, the DC Circuit observed that “[b]efore the FCC imposed a rate cap system, rates for [ISP-bound traffic] were governed, in practice, by the ‘reciprocal compensation provisions’ of the 1996 Act.”  Core Communications 2010 at 141.  The DC Circuit further observed that the FCC had removed ISP-bound traffic from the reciprocal compensation provisions of Section 251(b)(5) due to concerns about the results of applying reciprocal compensation provisions to one-way, ISP-bound traffic.  Citing the FCC’s 2001 ISP Remand Order, the D.C. Circuit described the concerns as follows:  “Because traffic to ISPs flows one way, so does money in a reciprocal compensation regime. . . . It was not long before some LECs saw the opportunity to sign up ISPs as customers and collect, rather than pay, compensation because ISP modems do not generally call anyone. . . . In some instances, this led to classic regulatory arbitrage. . .”  Id. at 142.

The D.C. Circuit adopted the FCC’s reasoning, and upheld the FCC’s determination to treat ISP-bound traffic differently than interstate traffic that is subject to the Section 251(b)(5) reciprocal compensation regime.  Neither the FCC in its Second ISP Remand Order, nor the DC Circuit in Core Communications 2010, addressed the mundane issue of whether any residual requirements under Section 251(b)(5) remained applicable to ISP-bound traffic, given the FCC’s decision to remove ISP-bound traffic from the Section 251(b)(5) reciprocal compensation regime and place it under the FCC’s Section 201 authority to establish just and reasonable rates.  However, logically it would make little sense for the FCC to remove ISP-bound traffic from the Section 251(b)(5) reciprocal compensation regime, while still subjecting ISP-bound traffic to the Section 251(b)(5) requirement to establish a reciprocal compensation arrangement.

AT&T’s argument that Section 251(b)(5) requires a “reciprocal compensation arrangement” for traffic that is not subject to the Section 251(b)(5) reciprocal compensation regime therefore does not make sense to us.  At most, it seems that any residual requirement for an “arrangement” under Section 251(b)(5) for ISP-bound traffic would rise only to the level of a purely ministerial act, given that ISP-bound traffic is subject to prescribed rate caps promulgated by the FCC under Section 201.  There is no mystery regarding the rates applicable to the ISP-bound traffic at issue, given the Pac-West decision and this Commission’s December 2012 Order.  Given the rate caps on ISP-bound traffic prescribed by the FCC under Section 201, at most any residual requirement under Section 251(b)(5) for a TEA or a tariff would require only a perfunctory and ministerial act.

Moreover, the record demonstrates that Core requested a TEA with AT&T in 2008, but the Parties were unable to agree on the appropriate rate for the termination of the ISP-bound traffic.  The dispute between the Parties was not resolved until the issuance of the December 2012 Order, now the subject of the instant petitions for reconsideration filed by both Parties.  AT&T would have us retroactively require that Core have had an uncontested tariff at the FCC or a TEA with AT&T prior to the initiation of this proceeding, before the appropriate rate for the traffic at issue was established by the Commission.  Of course, if such a tariff or a TEA had existed, this proceeding would not have been necessary.  The absence of a prior “arrangement” in the form of a TEA or a tariff is a necessary corollary to the dispute between the Parties and the subsequent litigation before the Commission.  AT&T, however, would place the adverse consequence emanating from the existence of this dispute between the two Parties solely on Core.  This strikes us as unreasonable.  Going forward, this position, if adopted, could lead other carriers to refuse to enter into even perfunctory TEAs for ISP-bound traffic to avoid any responsibility for the payment of charges.

In conclusion, we reject AT&T’s argument that the absence of a prior “reciprocal compensation arrangement” precludes Core from receiving compensation from AT&T under the terms of the Commission’s December 2012 Order, as amended by the instant Opinion and Order on Reconsideration.

6.	Whether the December 2012 Order violates the federal prohibition against retroactive ratemaking

a.	Positions of the Parties

		AT&T cites two cases in support of its position that the provisions of the December 2012 Order that apply a rate to traffic exchanged prior to the filing date of Core’s Complaint on May 19, 2009, violate the federal rule against retroactive ratemaking.[footnoteRef:56]  AT&T submits that, although the Commission correctly found that the state law prohibition against retroactive ratemaking was “no longer relevant,” once the Commission found that federal law controlled,[footnoteRef:57] the Commission then failed to recognize and apply the federal law against retroactive ratemaking.  AT&T asserts that, even if this Commission had jurisdiction to establish a rate for the traffic at issue, the federal prohibition against retroactive ratemaking would preclude the application of any such rate for traffic exchanged prior to May 19, 2009. [56: 		TRT TeleCommunications Corp. v. FCC, 857 F.2d 1535, 1547 (D.C. Cir. 1988) (“the rule against retroactive rate increases is one that emerges from sections 201-205 of the Communications Act.”).  See also Qwest Corp. v. Koppendrayer, 436 F.3d 859, 863-64 (8th Cir. 2006).]  [57: 		December 2012 Order at 80.] 


		Core disagrees with AT&T’s “retroactive ratemaking” argument and claims that this doctrine applies where an established tariffed rate is superseded retroactively by a new rate, announced after the fact.  Core Answer at 6.  In this case, Core contends that the Commission simply is applying a rate that has existed since 2001, when the ISP Remand Order was first promulgated.[footnoteRef:58]  Core Answer at 6-7.  Core notes that AT&T’s position in this case was that the ISP Remand Order plainly applies to the CLEC-CLEC traffic at issue; Core argues that AT&T therefore had plenty of notice that the FCC’s rate could be applied to this traffic.  Core opines that AT&T simply is hoping that an effective rate of zero will be applied to traffic exchanged prior to May 19, 2009.  Core Answer at 7. [58: 		See, Qwest Corp. v. Koppendrayer, supra.  “The purpose of the rule against retroactivity, and the closely related filed rate doctrine, is to ensure predictability.  Therefore, the rule does not apply in situations where there is ‘adequate notice that resolution of some specific issue may cause a later adjustment to the rate being collected at the time of service.’” 436 F. 3d at 864 (citations omitted).] 


b.	Disposition

We agree with Core’s position on this issue.  We previously have determined that the four-year statute of limitations at Section 1312 of the Code should be applied to this proceeding, thereby authorizing Core to invoice AT&T for traffic exchanged on or after May 19, 2005.  In arguing that the federal two-year statute of limitations should apply to this proceeding, AT&T has conceded that actions by carriers to recover charges for service rendered prior to the filing of a complaint are valid, at least with respect to traffic exchanged within the prior two years.  AT&T’s argument that all recovery for traffic exchanged before the filing of a complaint is barred by the prohibition against retroactive ratemaking is inconsistent with its argument that the two-year federal statute of limitations applies.

Were we to agree with AT&T and conclude that the December 2012 Order violates the prohibition against retroactive ratemaking, we would eliminate the ability of carriers to file complaints seeking recovery of unpaid amounts due for prior service.  Under AT&T’s theory, all complaints would have to be forward-looking, i.e., limited to speculation about future events and amounts that are unlikely to be recovered after the filing of the complaint.  Eliminating the ability of complainants to seek redress for prior events would require the daily filing of speculative complaints to preserve a carrier’s remedies.  AT&T’s theory that complaints are, as a matter of law, limited to seeking remedies for future events is novel indeed.

In this case, a legitimate controversy arose between the Parties regarding the rate that is applicable to the ISP-bound traffic at issue.  AT&T vigorously argued that it owed nothing to Core because the traffic is subject to a bill and keep arrangement.  Core just as vigorously argued that it was entitled to compensation under its Switched Access Tariff.  It took over three years for this dispute to be resolved following the filing of Core’s Complaint on May 19, 2009.  Because there has been a precipitous drop in dial-up ISP-bound traffic since 2008, under AT&T’s theory, which would limit recovery to traffic exchanged after May 19, 2009, this proceeding has been nothing but a stimulating intellectual exercise with no practical application.

We agree with Core that the doctrine against retroactive ratemaking applies where an established, Commission-made rate is superseded retroactively by a new rate, announced after-the-fact.  The Pennsylvania Supreme Court has held that the Commission may not establish just and reasonable utility rates, and then in a subsequent proceeding, ignore its own pronouncement and retroactively repeal the rates that it previously established.  In modifying a Commission order that retroactively reduced a utility’s rates, the Court held that “[t]he company . . . was entitled to rely upon the declaration of the commission as to what was a lawful and reasonable rate until a change was made by the commission acting in its quasi legislative capacity.”  Cheltenham & Abington Sewerage Co. v. Pa. PUC, 344 Pa. 366, 369, 25 A.2d 334, 336 (1942).  Commission-made rates are those rates that are “stamped with antecedent Commission-approval based upon notice, hearing and an adjudication of the claims.”  Joint Petition of Citizen Power and Pennsylvania Steel and Cement Manufacturers Coalition for a Declaratory Order, Docket No. P-2010-2195426 (Order entered July 15, 2011) at 16-17.  In the instant case, there were no “Commission-made rates” that were changed retroactively by the December 2012 Order.  

The purpose of the December 2012 Order was to establish, for the first time in Pennsylvania, the appropriate rate applicable to the ISP-bound traffic at issue.  In establishing the appropriate rate, the Commission simply applied an FCC rate that has existed since 2001.  As Core observes, AT&T had plenty of notice that the FCC’s rate cap of $0.0007 established in the 2001 ISP Remand Order could be applied to its traffic.  Because the December 2012 Order did not replace a prior Commission-made rate with a new rate, the December 2012 Order cannot be construed as violating the principle against retroactive ratemaking.  

Conclusion

For the foregoing reasons, we shall grant in part and deny in part the Petition for Reconsideration and Clarification filed by Core Communications, Inc., consistent with this Opinion and Order.  We shall deny the Petition for Reconsideration filed by AT&T Corp. and TCG Pittsburgh, consistent with this Opinion and Order.  

We further note that, by an Opinion and Order entered on January 4, 2013, we granted AT&T’s request for a stay of our December 2012 Order pending disposition of the instant petitions for reconsideration, and denied AT&T’s request for a further stay pending any further judicial review.  With the issuance of today’s Opinion and Order on Reconsideration, the stay that we granted on January 4, 2013, automatically is lifted, and AT&T is directed to pay to Core the amount due under the terms of this Opinion and Order within thirty days of the receipt of a revised invoice from Core; THEREFORE,

		IT IS ORDERED:

		1.	That the Petition for Reconsideration and Clarification filed by Core Communications, Inc. on December 20, 2012, is granted in part and denied in part, consistent with this Opinion and Order.

		2.	That the Petition for Reconsideration and Stay filed by AT&T Corp. and TCG Pittsburgh on December 19, 2012, is denied, consistent with this Opinion and Order.

3.	That the Stay of our December 2012 Order, which was issued by an Opinion and Order entered in January 4, 2013, is lifted.

4.	AT&T Corp. and TCG Pittsburgh shall pay the amount due to Core Communications, Inc. under the terms of the instant Opinion and Order on Reconsideration within thirty days of the receipt of a revised invoice from Core Communications, Inc.

		5.	That this proceeding be marked closed.


[bookmark: _GoBack][image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  August 15, 2013

ORDER ENTERED:  August 15, 2013
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