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	Petition for Reconsideration of the Commission’s Rulemaking regarding Licensing Requirements for Natural Gas Suppliers Regulations at 52 Pa. Code § 62.101 – § 62.102


	L-2011-2266832


ORDER
BY THE COMMISSION:

Before the Commission for consideration and disposition is a Petition for Clarification and/or Reconsideration (Petition) filed by Washington Gas Energy Services (Washington Gas) on August 30, 2013, in the above-captioned proceeding.   The Petition refers to the Commission’s Final Rulemaking Order that was issued on August 15, 2013 (August 15th Final Rulemaking Order), which set forth final form regulations regarding the scope of the licensure of Natural Gas Suppliers.  No Response to the Petition has been filed.  For the reasons set forth herein, we will grant the Petition and will modify the August 15th Final Rulemaking Order by revising the definition of nontraditional marketers set forth in our final regulations. 

Background


On June 22, 1999, Governor Thomas J. Ridge signed into law the Natural Gas Choice and Competition Act, effective July 1, 1999, 66 Pa. C.S. §§ 2201-2212 (Act).  Pursuant to the Act, beginning on November 1, 1999, retail customers were given the ability to choose a Natural Gas Supplier (NGS) to provide them with natural gas supply services.  


Section 2208(a) of the Act requires that no entity can engage in the business of an NGS unless it holds a license issued by the Commission.  66 Pa. C.S. § 2208(a).  The term NGS is defined, in part, as:

An entity other than a natural gas distribution company, but including natural gas distribution company marketing affiliates, which provides natural gas supply services to retail gas customers utilizing the jurisdictional facilities of a natural gas distribution company.  

66 Pa. C.S. § 2202.  Further, the term “natural gas supply services” is defined, in part, as “the sale or arrangement of the sale of natural gas to retail gas customers,” 66 Pa. C.S. § 2202.
  


On June 24, 1999, following the passage of the Act, the Commission issued a Tentative Order establishing a draft licensing application for the interim licensing of NGSs.  On July 15, 1999, the Commission issued a Final Order, at Docket No. 

M-00991248F0002, that adopted the interim licensing procedures and license application for NGSs. The Final Order required all suppliers of retail natural gas supply services to obtain an NGS license except those natural gas local distribution companies providing service within their certificated service territories and municipal utilities providing service within their corporate or municipal limits.  


Subsequently, in 2000, the Commission adopted a Proposed Rulemaking Order that revised its interim licensing procedures and promulgated proposed regulations governing the licensing requirements for NGSs. See 52 Pa. Code §§ 62.101 – 114.  See Licensing Requirement for Natural Gas Suppliers, Proposed Rulemaking Order, Docket No. L-00000150, 30 Pa.B. 3073 (June 17, 2000).  The Commission stated that its initial interpretation of the Act had been that every entity that engages in an activity listed as that undertaken by a natural gas supplier must be licensed.  However, the Commission’s proposed rulemaking acknowledged that some activities may be undertaken by entities that will not have any direct physical or financial responsibility on the procurement of the customer’s natural gas.  Accordingly, in the proposed regulations, the Commission decided to exempt from licensing two types of entities that worked as brokers or agents for NGSs and retail customers: marketing services consultant and nontraditional marketer.  The proposed regulation set forth definitions of the terms “marketing services consultant” and “nontraditional marketer” and established an exemption from licensing for these entities.  See 52 Pa. Code §§ 62.101, 62.102(d)-(e).

The Commission issued its June 2000 Proposed Rulemaking Order and corresponding proposed regulations for public comment.  Some commenters supported the exemptions and others, including the Independent Regulatory Review Commission (IRRC), opposed them.  In the subsequent Final Rulemaking Order, the Commission determined that marketing services consultants and nontraditional marketers were not engaged in the sale or arranging of natural gas supply services to retail consumers.  Thus, the Commission concluded that these two entities fell outside of the definition of an NGS set forth in Section 2202 of the Act.  
Furthermore, rather than require these entities to obtain a license themselves, the regulations emphasized that the licensed NGSs would be responsible for any violations of the statute, regulations or orders or for any fraudulent, deceptive or other unlawful marketing or billing acts committed by a marketing services consultant or nontraditional marketer.  See 52 Pa. Code § 62.102 (relating to scope of licensure).  See also 52 Pa. Code § 62.110(a)(3) (NGSs must identify nontraditional marketers and marketing services consultants who are currently or will be acting as agents for the licensee in the upcoming year).

The regulations were finalized by the Commission in July 2001 in Licensing Requirements for Natural Gas Suppliers, Final Rulemaking Order, Docket 

No. L-00000150, 31 Pa. B. 3943 (July 21, 2001).

By Order entered January 13, 2012, the Commission initiated a rulemaking to review the scope of the NGS licensing regulations at 52 Pa. Code § 62.101(relating to definitions) and § 62.102 (relating to scope of licensure). The Commission initiated the instant rulemaking proceeding to determine (1) if its current NGS licensing regulations conform with the plain language of the Act and reflect the current business plans of NGSs appearing before it; and (2) whether continuing certain licensing exemptions was in the public interest.

Specifically, the rulemaking was initiated to address whether or not to maintain the exemptions from the licensing requirement for marketing services consultants and nontraditional marketers.  Furthermore, the Commission requested comments on whether it was appropriate to remove responsibility from a licensed NGS for violations of the Public Utility Code, and applicable Commission regulations, orders and directives and for fraudulent, deceptive or other unlawful marketing or billing acts committed by a marketing service consultant or a nontraditional marketer.

In the Proposed Rulemaking Order, the Commission suggested the following revisions to its NGS licensing regulations at 52 Pa. Code 62.101-62.110: (1) deletion of the “marketing service consultant” and “nontraditional marketer” definitions; (2) the deletion of the exemptions set forth in Subsections 62.102 (d) and (e) of the regulations and (3) the deletion of Subsection 62.110 (a)(3) that requires a licensee to report the names and addresses of nontraditional marketers and marketing services consultants who are acting or will be acting as agents for the licensee in the upcoming year.


Comments to the proposed revisions were filed by Washington Gas, IRRC, National Energy Marketers Association (NEMA), Spark Energy Gas, LP, Retail Energy Supply Association (RESA) and the Pennsylvania Energy Marketers Coalition (PEMC).

Based upon these comments, the Commission suggested further amendments to the NGS licensing regulations to add the definitions “aggregator,” “broker,” and “nonselling marketer” and to incorporate a revised definition of “nontraditional marketer.”  The Commission issued its further revisions to the proposed regulations as an Advanced Notice of Final Rulemaking (ANOFR), entered February 28, 2013, and invited additional comments.

Specifically, the ANOFR proposed to continue the exemption from licensure 
for nontraditional marketers, but proposed the following new definition of nontraditional marketers:

NONTRADITIONAL MARKETER—A COMMUNITY-BASED ORGANIZATION, CIVIC, FRATERNAL OR BUSINESS ASSOCIATION, OR COMMON INTEREST GROUP THAT WORKS WITH A LICENSED NGS AS AN AGENT TO MARKET NATURAL GAS SERVICE TO ITS MEMBERS OR CONSTITUENTS. THE NONTRADITIONAL MARKETER MAY NOT REQUIRE ITS MEMBERS OR CONSTITUENTS TO OBTAIN ITS NATURAL GAS SERVICE THROUGH A SPECIFIC LICENSED NGS AND MAY NOT BE COMPENSATED BY THE LICENSED NGS IF MEMBERS OR CONSTITUENTS ENROLL WITH THE LICENSED NGS.  (Emphasis added).

Comments to the ANOFR were filed by the RESA, NEMA, PEMC, the 

Pennsylvania Independent Oil and Gas Association (PIOGA), and the Office of Consumer Advocate (OCA).  While these parties raised concerns related to various aspects of the proposed rulemaking order, which we then addressed in the final rulemaking order, none of the parties expressed opposition to the Commission's proposed new definition of “Nontraditional marketer,” and all seemed to agree that it was reasonable to exempt nontraditional marketers from the licensing requirement. However, no party specifically addressed the “no-compensation” limitation in the new definition.  Accordingly, in the Final Rulemaking Order issued August 15, 2013, the Commission approved the proposed new definition of Nontraditional Marketer that was included in the ANOPR (with minor format changes).

Washington Gas filed the instant petition seeking clarification on one aspect of the Commission's new definition of “Nontraditional Marketer,” namely, the portion of the definition that addresses the payment of compensation to Nontraditional Marketers.  No responses to the instant petition were filed.  
Discussion

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must also be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13 (1982):  


A petition for reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsyl​vania Railroad Company case, wherein it was said that: “[p]arties . . . , cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them . . .” What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considera​tions which appear to have been overlooked or not addressed by the Commission.  Furthermore, the Commission has held that a Petition for Clarification must meet the same standard as a Petition for Reconsideration. 
See Petition of PECO Energy Company for Approval of its Revised POR Program, Docket No. P-2009-2143607 (Opinion and Order issued August 10, 2010). 

In considering this Petition, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


Since we did not have the benefit of any comments regarding the “no compensation” limitation in the proposed rulemaking order and because Washington Gas has raised some legitimate concerns, these are new and novel arguments and, accordingly, we shall exercise our discretion to reconsider our prior determination on this issue.


In its petition, Washington Gas states that the in the final form regulation, the exemption from the licensing requirement for a nontraditional marketer is limited only to those community-based civic, fraternal or business associations that receive no compensation from NGSs.  As currently written, the new definition of Nontraditional Marketer set forth in the final form regulation states that “A Nontraditional Marketer.....MAY NOT BE COMPENSATED BY THE LICENSED NGS IF MEMBERS OR CONSTITUENTS ENROLL WITH THE LICENSED NGS.”  

Washington Gas notes that the current regulation at 52 Pa. Code §62.102 exempt nontraditional marketers from the requirement of obtaining a license because the Commission had determined that nontraditional marketers fall outside of the Act’s definition of NGS since they are not engaged in the sale or arranging of natural gas supply to retail customers.  Accordingly, the existing regulation permits the use of Community-based Civic, Fraternal or Business Associations to market natural gas services in the Commonwealth. Washington Gas asserts that such arrangements are not unusual, and have proven to be an effective method of expanding energy choice to residential and small business customers.  

Washington Gas asserts that it agrees with the Commission that civic and community organizations should not be required to obtain a license in order to market natural gas services to their members.  It also asserts, however, that there is no valid reason why the existence of a compensation arrangement between a nontraditional marketer and an NGS should change this conclusion.  Washington Gas notes that the existing regulations at 52 Pa. Code §§ 62.101-102 do not include any limitation that would preclude nontraditional marketers from receiving compensation from NGSs.  Conversely, the current regulations clearly do not prohibit the receipt of compensation from an NGS.

Washington Gas asserts that limitation in the new definition of nontraditional marketer could be interpreted to mean that Nontraditional Marketers are not necessarily compensated by the NGS, or that Nontraditional Marketers may or may not be compensated by the NGS. But the Commission should clarify that this language does not mean that Nontraditional Marketers must not be compensated by the NGS.


Washington Gas states that requiring community and civic organizations to obtain an NGS license in order to receive compensation from their NGS partners will have a chilling effect on these arrangements, as most organizations would have no interest in taking the steps necessary to obtain a license and remain compliant with the rules and regulations that go along with being an NGS, as RESA discussed in its comments to the ANOPR, at p. 6.  


Furthermore, Washington Gas asserts that the August 15th Final Rulemaking Order does not discuss why such a strict limitation is imposed or the rationale behind its imposition.  Accordingly, Washington Gas states that since there in no discussion of the “no-compensation” limitation for nontraditional marketers in the Final Rulemaking Order, this issue appears to have been overlooked and its Petition for Clarification/Reconsideration should be granted to address fully address this issue.  



Alternatively, Washington Gas requests that instead of clarifying its intent regarding the new definition of Nontraditional Marketer, the Commission should revise the new definition to exclude the language which states that the Nontraditional Marketer “MAY NOT BE COMPENSATED BY THE LICENSED NGS IF MEMBERS OR CONSTITUENTS ENROLL WITH THE LICENSED NGS.”  Washington Gas asserts that removing the limiting language would be consistent with the current regulation and would reflect the current business practices of NGSs in the Commonwealth.

Upon our review and consideration of the Washington Gas’ petition, we agree that the definition of Nontraditional Marketer set forth in our prior order should be amended.  First of all, the Commission notes that the current regulation, which has been in place since 2001, contains no such limitation on a nontraditional marketer receiving compensation from an NGS, and there was no evidence in the record presented to suggest that there is a need for such a limitation.  The Commission acknowledges that no objection has been made by any of the commenters regarding prohibiting a Nontraditional Marketers from receiving some form of compensation from the NGS based on the enrollment of the organization's members.  


Furthermore, the receipt of a fee does not bring the Nontraditional Marketer within the Act's definition of “Natural Gas Supplier,” because the Nontraditional Marketer will still not be engaged in the sale or arranging of natural gas supply service to retail customers.  In situations where a Nontraditional Marketer receives compensation from the NGS, customers still contract directly with the NGS for supply, and the NGS is still responsible for any violations of the statute, regulations, and orders for acts committed by the Nontraditional Marketer.

In the final form regulation in the present docket, the Commission acknowledged that it is reasonable not to require Community-based Civic, Fraternal or Business Associations to obtain an NGS license, on the condition that the organization's members are not required to purchase the services from the endorsed NGS and if the offer is accepted the contract is between the member and the NGS.  Accordingly, since no rationale was presented for adding a new limitation to the Nontraditional Marketer definition that would have the effect of requiring licensure for Nontraditional Marketers that receive a fee from an NGS based on members who enroll with the NGS, the Commission will revise the new definition of nontraditional marketer in the final form regulation by deleting this limitation; THEREFORE,

IT IS ORDERED:
1.
That the Commission hereby grants the Petition for Clarification and/or 
Reconsideration (Petition) filed by Washington Gas Energy Services.

2.
That the Commission hereby revises the Annex to its August 15, 2013 Final Rulemaking Order (August 15th Final Rulemaking Order) in the above-captioned proceeding by modifying the definition of nontraditional marketer set forth in 52 Pa. Code § 62.101 to read as follows:  
NONTRADITIONAL MARKETER—A COMMUNITY-BASED ORGANIZATION, CIVIC, FRATERNAL OR BUSINESS ASSOCIATION, OR COMMON INTEREST GROUP THAT WORKS WITH A LICENSED NGS AS AN AGENT TO MARKET NATURAL GAS SERVICE TO ITS MEMBERS OR CONSTITUENTS. A NONTRADITIONAL MARKETER MAY NOT REQUIRE ITS MEMBERS OR CONSTITUENTS TO OBTAIN ITS NATURAL GAS SERVICE THROUGH A SPECIFIC LICENSED NGS.
3.
That the Secretary’s Bureau shall serve a copy of the instant Order granting reconsideration of the August 15th Final Rulemaking Order on all jurisdictional natural gas distribution companies, natural gas suppliers, the Office of Consumer Advocate, the Office of Small Business Advocate and all other parties that filed comments at Docket No. L-2008-2069114, Natural Gas Distribution Companies and the Promotion of Competitive Retail Markets.

4.
That the Secretary’s Bureau shall submit the August 15th Final Rulemaking Order, the instant Order and the revised Annex A to the Governor’s Budget Office for review of fiscal impact and the Office of Attorney General for approval as to legality.


5.
That the Secretary’s Bureau shall submit the August 15th Final Rulemaking Order, the instant Order and the revised Annex A for review by the designated standing committees of both houses of the General Assembly, and for review and approval by the Independent Regulatory Review Commission.


6.
That the Secretary’s Bureau shall certify the August 15th Final Rulemaking Order, the instant Order and the revised Annex A and deposit them with the Legislative Reference Bureau for publication in the Pennsylvania Bulletin.


7.
That the final regulations become effective upon publication in the Pennsylvania Bulletin.

8.
That a copy of the instant Order and the revised Annex A shall be posted on the Commission’s website at the Office of Competitive Market Oversight’s web page.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  November 14, 2013
ORDER ENTERED:   November 14, 2013
� Specifically, Section 2202 of the Act, 66 Pa. C.S. § 2202, defines natural “gas supply services” as including (1) the sale or arrangement of the sale of natural gas to retail customers; and (2) services that may be unbundled by the Commission under section 2203(3) of the Act (relating to standards for restructuring of the natural gas utility industry) and excluding distribution service.  
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