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FINAL ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) is a recommendation from the Commission’s Office of Competitive Market Oversight (OCMO) regarding a proposal to provide guidance to electric generation suppliers (EGS) as to the appropriate use of the “fixed price” label when presenting products with pass-through clauses to potential customers.  Pursuant to 52 Pa. Code §54.3, relating to standards and pricing practices for retail electricity service, electric distribution companies (EDCs) and EGSs or any entity that otherwise provides retail electricity service information to customers, shall use common and consistent terminology in customer communications and shall use the terms as defined in the Commission’s “Consumer Dictionary for Electric Competition.”  This is now referred to as the “Electric Competition Dictionary” and is available on www.papowerswitch.com under the “Glossary” section of this website.        
History of the Proceeding

On January 9, 2009, the Commission announced the formation of OCMO to oversee the development and functioning of the competitive retail natural gas supply market.  Since then, OCMO has been handling issues under the leadership of the Executive Director’s Office with the assistance of a group of legal, technical and policy staff members from various Commission bureaus and offices.  


Pursuant to a Secretarial Letter issued on December 10, 2009, the Commission expanded the role of OCMO to serve as the Commission’s electric retail choice ombudsman, as described in the Default Service and Retail Electric Markets Policy Statement at 52 Pa. Code § 69.1817.  Specifically, OCMO was given responsibility for responding to questions from EGSs and other market participants, monitoring competitive market complaints and facilitating informal dispute resolution between the EDCs and EGSs.  In performing these functions, OCMO generally assumes advisory and informal mediation roles.


In the autumn of 2012, OCMO become aware, through the filing of informal complaints by consumers and inquiries from suppliers and EDCs, of a supplier pricing practice that raised some concerns.  Some EGSs are offering fixed-rate products to residential customers but include in their disclosure statements provisions that allow the EGS to change the rate based on a government agency, Regional Transmission Organization (RTO), or other entity action that imposes increased or new costs on the supplier.  Following is an example of one of these disclosure provisions:

In addition to the charges described above, if any regional transmission organization or similar entity, EDC, governmental entity or agency, NERC and other industry reliability organization, or court requires a change to the terms of the Agreement, or imposes upon [SUPPLIER] new or additional charges or requirements, or a change in the method or procedure for determining charges or requirements, relating to your electric supply under this Agreement (any of the foregoing, a “Pass-Through Event”), which are not otherwise reimbursed to [SUPPLIER], Customer agrees that [SUPPLIER] may pass through any additional cost of such Pass-Through Event, which may be variable, to Customer. Changes may include, without limitation, transmission or capacity requirements, new or modified charges or shopping credits, and other changes to retail electric customer access programs. 

Upon an initial review of the issue, OCMO determined that there were enough concerns with this practice to bring it to the attention of the Committee Handling Activities for Retail Growth in Electricity (CHARGE).  This issue was introduced at the October 3, 2012 CHARGE meeting as agenda item number 63 with a more substantial discussion at the following, November 2, 2012 meeting.  A discussion document outlining the issue was distributed to help frame the November 2 discussion.
  OCMO also had discussions with some individual EGSs, including one major residential EGS that uses such clauses in their disclosure statements.  OCMO also consulted with the Commission’s Law Bureau and other Commission staff to obtain both legal and policy perspectives.  Finally, OCMO announced during the May 1, 2013 CHARGE call that staff would be presenting a draft Tentative Order to the Commission in order to get this matter formally addressed.       

On May 23, 2013 the Commission issued a Tentative Order inviting interested parties to file comments on the issues related to the appropriate use of the “fixed price” label when presenting products with pass-through clauses to potential customers and to provide for an additional labeling option.  We noted that we are primarily concerned that these offers might be misleading, especially when the EGS prominently advertises a fixed price but gives far less prominence to its pass-through clause by placing this information far down in the fine print in the disclosure statement, or even on a second page.   

Pursuant to Section 2807(d)(2) of the Public Utility Code (Code), 66 Pa. C.S. § 2807(d)(2), the Commission shall establish regulations to require each EDC, EGS, marketer, aggregator and broker to provide adequate and accurate customer information to enable customers to make informed choices regarding the purchase of all electricity services offered by that provider.  Information shall be provided to consumers in an understandable format that enables consumers to compare prices and services on a uniform basis.  The customer information regulations that apply to the electric industry and residential customers (some sections are also applicable to small business customers
) are found in Chapter 54 of Title 52 of the Commission’s regulations.   Section 54.1(a) explains that the purpose of the subchapter is “to require that electricity providers enable customers to make informed choices regarding the purchase of electricity services offered by providing adequate and accurate customer information.” Specifically, it provides that “[i]nformation shall be provided to customers in an understandable format that enables customers to compare prices and services on a uniform basis.”  52 Pa. Code § 54.1(a).  


Section 54.5 addresses what information an EGS is expected to include in the disclosure statements that are provided to new residential and small business customers.  This includes pricing information.
   When disclosing the price and other terms in the disclosure, the EGS should refer to Section 54.3.  This regulation requires EGSs to use terms as defined in the Commission’s “Electric Competition Dictionary”.  The relevant definitions for the purposes of our discussion are as follows:  

Fixed Price: A fixed electricity rate will remain the same, for a set period of time.

Variable Price: A variable electricity rate can change, by the hour, day, month, etc. according to the terms and conditions in the supplier’s disclosure statement.  


EGS offers describing the product as a “fixed price” product but including provisions allowing for price changes do not clearly fall within the current definition of “fixed price” since the prices are subject to change during the term of the contract.  This raises many different concerns from both legal and policy perspectives.      


We are primarily concerned that these offers can be misleading, especially when the EGS prominently advertises a fixed price but places the pass-through clause far down in the fine print in the disclosure statement. These provisions, based on examples examined by OCMO, are not always presented along with the pricing information in the disclosure statement.  While consumers are expected and encouraged to carefully review the disclosure statements, presenting a product as having a fixed price that in fact can vary for any number of reasons could be seen as misleading.  Additionally, even if a consumer read the entire disclosure, most are not so well-versed in wholesale electric markets that they understand what is meant by terms such as “RTO, NERC, PJM,” etc., and just what kind or magnitude of pricing changes could result.  If an EGS were to invoke such a clause and pass through costs to the customer via an increase in the rate, residential and small commercial customers are likely to be confused and dissatisfied with the EGS as well as the marketplace.  As a result, these customers will be unwilling to shop for their electricity supply in the future.  Additionally, customer dissatisfaction could lead to complaints to the Commission.  The combination of these potential effects could have a very adverse effect on the competitive retail market.

In addition to all matters discussed in the Tentative Order, we invited comment on anything we may have overlooked or other possible solutions.  We also listed possible solutions in order to assist parties in framing their comments and to provide parties some guidance as to what, at a minimum, should be done.  The proposed solutions included the following: (1) ban the use of fixed price label – “fixed” means “fixed”; (2) revise the definition of fixed price and establish a variety of parameters; (3) create a third label – “long-term energy price”; or (4) create a third label – “price with pass-through clause.”  


In the Tentative Order we also addressed the current definitions of “fixed price” and “variable price” as found in the Commission’s Electric Competition Dictionary described above.  The current definitions are not specific enough to provide meaningful guidance to consumers and suppliers.  We proposed revising the definition of “fixed price” as to specify a period of time that a price would remain unchanged so as to qualify as a “fixed price.”  Currently, the lack of a set period means that, arguably, a price for one or two months could be called “fixed.”  A short-term price is more accurately described as “variable” or “introductory.”  We also proposed revising the definition of “variable price” to note, as we proposed with a “fixed price,” that it should be “all-inclusive.”  And as a purely editorial matter, we propose replacing the term “rate” with “price” in these definitions to align the terminology with the relevant customer information regulations at 52 Pa. Code §§ 54.1 – 9.   In the Tentative Order, we proposed the following revisions to the definitions (proposed new language is in BOLD UPPER CASE, language to be deleted is stricken):   
Fixed Price: A fixed electricity AN ALL-INCLUSIVE rate PRICE THAT will remain the same, for a set period of time OF AT LEAST THREE BILLING CYCLES.

Variable Price: A AN ALL-INCLUSIVE variable electricity rate PRICE THAT can change, by the hour, day, month, etc. according to the terms and conditions in the supplier’s disclosure statement.  

We invited comments and suggestions on the proposed changes to these definitions.  We also invited comments on whether additional revisions are needed and should a definition of “introductory price” be added to the Electric Competition Dictionary.   

As to a new label or description for those products that include a pass-through mechanism, we proposed a new label for the Electric Competition Dictionary that describes the product as simply having a “price” with some sort of pass-through clause: 
PRICE WITH PASS-THROUGH CLAUSE:  AN ALL-INCLUSIVE PRICE SUBJECT TO CHANGE BASED ON VARIOUS FACTORS AS SPECIFICALLY DESCRIBED IN A “PASS-THROUGH CLAUSE” IN THE SUPPLIER’S DISCLOSURE STATEMENT.  

As examples, the “various factors” could include charges related to the Commission, PJM, FERC, NERC requirements and tax changes.  This definition would be coupled with Commission guidance making clear that the “pass-through clause” must accompany the pricing information in the disclosure statement – in the same section and/or paragraph.  This is intended to prevent the potential customer from overlooking the “pass-through clause” or having the clause buried in a following page or in fine print.  To assist consumers in understanding these clauses, suppliers should, in the “definitions” 
section of the disclosure, define any terms or acronyms used in the “pass-through clause.”
  Additionally, if the supplier at some point invokes the clause and passes along a price change, they must provide advanced notice to the affected customers.  

The Commission proposed that a “fixed price” means just that – if an EGS is going to label a product as “fixed” it cannot change during the term of the agreement, consistent with the revised definition discussed above.  


Although the Commission suggested “Price With Pass-Through Clause” as one possibility, we encouraged stakeholders to offer alternative proposals.  Other possibilities include:  Price Plus Possible Surcharge; Price with Regulatory Rider; Adjustable Price; and Price With Regulatory Surcharge.  


We invited parties to offer suggestions as to the labeling and definitions of any new product offerings for the Electric Competition Dictionary.  However, we asked everyone to keep in mind that what is proposed has to be understandable to the typical residential and small commercial customer and in plain language.  We further invited comments on the process and mechanisms that the Commission should use to provide this guidance.

The following twelve parties filed comments in response to the Tentative Order:  Dominion Retail, Inc. d/b/a Dominion Energy Solutions (DES), First Energy Solutions Corporation (FES), PPL Energy Plus, LLC (PPL Energy Plus), Constellation NewEnergy, Inc. (Constellation), National Energy Marketers Association (NEM), Office of Consumer Advocate (OCA), Retail Energy Supply Association (RESA), Citizen Power, Inc. (Citizen Power), Washington Gas Energy Services, Inc. (WGES), Public Utility Law Project (PULP), PECO Energy Company (PECO), and Duquesne Light Energy, LLC (DLE).  

SUMMARY OF COMMENTS

The OCA supports the Commission’s determination that the “status quo” is unacceptable and that the Commission’s proposal that “fixed” means “fixed” offers a much-needed protection for consumers.  OCA notes that, per Chapter 54, customers must be able to compare prices on an apples-to-apples basis.  OCA further submits that the Commission’s proposal ensures that these types of offers will not run afoul of the Unfair Trade Practices and Consumer Protection Law (UTPCPL).
  OCA reports that the UTPCPL defines unfair methods of competition and unfair or deceptive acts or practices as, inter alia, “engaging in any [] fraudulent or deceptive conduct which creates a likelihood of confusion or of misunderstanding.” 
  OCA contends that under the UTPCPL, it is not necessary to prove intention to deceive or actual deception; “rather, it need only be shown that the acts and practices are capable of being interpreted in a misleading way”
 and in the context of advertisements and solicitations, “[t]he test for the court is to determine the overall impression arising from the totality of what is said, as well as what is reasonably implied, in the advertisement of solicitation.”
  “Thus, if what is presented has a tendency to mislead the casual reader or listener, it may be subject to restraint.”
   


OCA finds the Commission’s proposals regarding the definition of variable price acceptable, but also has many concerns with the presentation of variable prices to customers and makes several suggestions.  OCA recommends that the Commission make clear that disclosure statements for variable rate contracts must meet the disclosure standards at 52 Pa. Code § 54.5 and that disclosures that lack specificity, do not state what aspect of the “wholesale market” might be used to change the customer’s price, and that do not specify limits cannot be viewed as complying with these regulations.  The OCA suggests language be added to the proposed Policy Statement requiring that disclosure statements must include the conditions and limits on the price and a clear explanation of what method will be used in calculating the price, including any formula, index or adder.  Further, OCA recommends that EGSs be required to specify the potential rate impact, such as including how the price of the customer’s contract would have changed in the past 12-24 months if the contract had been in place with the methodology included in the supplier’s contract.  OCA notes that such disclosure is required, for example, for variable rate mortgages under the Truth in Lending Act.
        
        
Finally, OCA supports the Commission’s proposal concerning the addition of a “Price With Pass-Through Clause” to the Electric Competition Dictionary as it gives the consumer a clear indication that the price is not truly fixed.  However, OCA urges that the Commission require disclosure statements to be drafted as narrowly and precisely as possible and that any terms or acronyms used should be explained in the “definitions” section of the disclosure statement.  


PULP supports the Commission in its efforts to add clarity to the retail electric marketplace and believes that the changes the Commission has proposed to the definitions of “fixed” and “variable” priced products are reasonable and add clarity to the process.   However, PULP thinks the same cannot be said for the Commission’s proposal to add a third category of products called “Price With Pass-Through Clause” or “Long-Term Energy Price.”  PULP opines that it is difficult to see how the addition of these terms would add clarity to the residential electric market.  PULP believes that the Commission’s proposed “Price With Pass-Through Clause” seems to be an iteration of a variable rate contract - both definitions say that the price is all-inclusive and both say that it is subject to change based on the terms and conditions in the supplier’s disclosure statement. PULP contends that the only difference is that the “Price With Pass-Through Clause” definition simply refers to a specific type of variable contract.  

PULP states that it understands the Commission’s desire is to prevent customer confusion by not calling the price a “fixed rate” price while at the same time fostering an environment in which EGSs continue to make available long-term pricing options.  While PULP thinks that both of these desires are laudable goals, they question the presumption that without the ability to pass-through these unanticipated charges, EGSs would be unwilling to offer long-term products because of the uncertainty involved.  PULP believes that this may be the case but also notes that EGSs are in a much better position to hedge against these uncertainties than the average low-income residential customer. PULP contends that if it is the case that EGSs cannot hedge against this uncertainly, a better approach would be a provision in the fixed rate contract that would allow the EGS to cancel the long-term contract after a set period of time in the event of an unanticipated cost.  PULP concludes that this would provide some level of certainty to the customer and allow EGSs to continue to market long-term contracts as fixed by allowing the EGS to avoid the long-term inability to recoup these charges. 


In Citizen Power’s opinion, most residential consumers perceive the term “fixed price” to preclude any possible price adjustments, similar to fixed rate mortgages and they agree that a third pricing label should be used.  However, Citizen Power prefers the term “Price Plus Possible Surcharge” because many residential customers may not know what a “pass-through clause” is or that it could impact the price they pay.  Citizen Power notes that one potentially wrong interpretation of “Price With Pass-Through Clause” would be that it is the price for electricity that is “passed through” the local EDC’s wires.  Citizen Power also supports the setting of a minimum length of time that a price would remain unchanged in order to be categorized as a “fixed price” but believes that a six billing cycle minimum is preferable to the proposed three billing cycle minimum because six months allows the customer to enjoy the benefits of shopping for a reasonable period of time before having to potentially shop for other offers.  


PECO commends the Commission for trying to make fixed price offers more transparent and fairer to customers and supports ceasing the use of the “fixed price” label for offers with pass-through clauses.  PECO believes that fixed prices with components that vary may confuse customers and lead to disputes when the additional charges are realized.  PECO also thinks that offers with pass-through clauses can exist within proper boundaries and that using a “Price With a Pass-Through Clause” option best furthers the Commission’s goal of eliminating confusion.  PECO notes that this is already an acceptable model used by the telecommunications industry.  PECO also urges suppliers to educate their customers about their offers that contain pass-through clauses so that customers know which billing components may change.


PPL EnergyPlus largely agrees with and supports the Commission’s proposals with certain limited modifications.  PPL EnergyPlus believes that using a fixed price label on a product with a pass-through provision is misleading and diminishes a customer’s ability to conduct an accurate “apples-to-apples” product comparison.  PPL EnergyPlus opines that mass market customers can fairly be expected to assume a "fixed price product" is not one that comes with a lengthy list of probable situations where the price is not fixed at all – rather, these customers are best served by labels and terms that are precise, straightforward, transparent, and in plain language.  


However, PPL EnergyPlus believes that properly labeled products with pass-through provisions occupy a valid place in the competitive market and urges the Commission to avoid creating restrictions or disincentives to creating new and innovative product offerings.  PPL EnergyPlus notes that in Pennsylvania, EGSs are responsible for certain non-commodity, administrative charges that can change under certain circumstances.  These non-market based charges (NMBs) include, but are not limited to, Network Integrated Transmission Service (NITS), Regional Transmission Expansion Program (RTEP), and Reliability Must Run (RMR). PPL EnergyPlus adds that while the NMBs and other administrative charges can change under certain circumstances, they believe that it is nearly impossible for an EGS to predict the magnitude, frequency, or timing of those changes.  PPL EnergyPlus thinks that for an EGS trying to price retail contracts, this uncertainty poses a legitimate risk that increases in direct correlation with the length of the contract.  As such, PPL EnergyPlus supports the Staff proposal to create a label for products that fix the commodity portion of the product price but also includes pass-through provisions.   However, PPL EnergyPlus suggests that these products be given a new label of "Partially Fixed Price" – this would accurately communicate to the customer that the commodity portion of price is fixed while using the "Partially" modifier to signal that some differentiation to the fixed price is possible. 

PPL EnergyPlus also suggests modifying the proposed definitions in that the length of time that the offer must remain fixed should equal the term of the offer - if the offer is for a one year fixed price, the price must remain fixed for at least twelve billing cycles for example.  PPL EnergyPlus believes that the problem with the Commission's proposed language is that the contact could be written for a one year fixed price and advertised as such, but could have a term which permitted pass through charges after only three billing periods.  PPL EnergyPlus is concerned that the proposed language could be used by EGSs to justify "bait and switch" offers, as long as the "bait" period is three months or longer.  


DLE agrees that it is appropriate for the Commission to amend the Electric Competition Dictionary to address the use of pass-through charges, but thinks that rather than banning the use of the term “fixed price” if an offer includes some pass-through charges, a label “Fixed Price With Pass-Through” should be used.  DLE believes that this label is more accurate than the proposed “Price With Pass-Through” label and better describes a type of product that includes a commodity price that will not change during the term of the offer.  Further, DLE asks that the Commission’s guidance be limited to residential customers only because commercial and industrial customers have enough expertise and sophistication to understand pass-through mechanisms.  However, DLE believes that the current definition of “Small Business Customer” at 52 Pa. Code § 54.2 can be interpreted to include many sophisticated commercial customers with multiple, relatively small, locations.  DLE uses as an example a national bank with multiple branch locations, whose maximum peak load is likely to be less than 25 kW – which means that they would qualify as a “Small Business Customer” and thus be eligible for Chapter 54 protections which would add unnecessary additional costs and administrative burdens upon suppliers.  DLE acknowledges that this definitional issue is not directly addressed in the Commission’s Tentative Order, but believes that it is certainly implicated if the Commission issues the proposed policy statement.    


DLE believes that the Commission’s proposed definitions more accurately describe a flat monthly charge scenario (i.e., $100 per month, $200 per month, etc.) which really does not exist in the marketplace.  As such, DLE suggests that the Electric Competition Dictionary’s definitions should be changed to refer to a “price per kWh” or other unit of energy.  DLE believes that this will codify the concept that customers are being billed a price per unit of energy, not just a “fixed price” or “variable price” and that this change will also lay the foundation for better addressing the concept of pass-through charges, which are separate from charges for energy supply and which in some cases may be billed as separate line items by EGSs.  


DES believes that while pass-through clauses are common in contracts for commercial and industrial customers, who are more sophisticated and better able to manage the risk of such pass-through charges, they are not at all common for residential customers.  DES reports that they have always understood that a product labeled as “fixed price” must be just that and that the over-all price the customer is asked to pay cannot change over the agreed-to term.  As such, DES does not believe any middle ground approach is likely to be better understood by customers – fixed is fixed and everything else is variable.  Nor does DES believe that the “alphabet soup” of variables that can trigger these pass-through clauses are generally known or discoverable by the vast majority of residential customers.  DES further notes that most of the clauses they have seen are one-way ratchets to increase the price; nor are these customers in a position to determine whether the prices reflected in the pass through charge are cost based and/or fair.  DES opines that customers should not need to possess an in-depth knowledge of electricity markets and price components to shop for electricity and they suspect that possibly those suppliers that employ pass-through provisions expect that customers “simply will have no idea.” 


Concerning the definition of “fixed price,” DES believes that a price must remain fixed for at least the initial term of the contract to qualify as fixed.  DES notes that if an EGS is concerned that a change in regulation or law could impact its ability to perform under a contract, it is free to include what is commonly known as a “regulatory-out clause” that would allow it to cancel its contracts in such circumstances (with appropriate notice) or reformulate the contract by proposing new contract terms to the customer, so long as the customer consents.  DES believes that the “middle ground” position of establishing a new product category is unworkable because customers are not able to meaningfully manage the risk that comes with the variability nor will they be able to anticipate, understand or react to price changes that may occur, particularly over the longer (3 to 7 years) terms of these offers.  As such, DES concludes that even with better notice and education requirements, customers will be confused and simply accept these prices believing that it is a better deal - when over the long term it may not be.  


FES opines that the use of pass-through clauses in fixed price products is a standard retail electric industry practice.  FES asserts that practice enables EGSs to offer customers lower prices and facilitates supplier entry into Pennsylvania retail electric markets.  FES comments that pass-through clauses are not misleading in any way.  
FES also believes that the clauses enable EGSs to put themselves on equal footing with EDCs which may protect their businesses by obtaining Commission approval to pass along unexpected, uncontrollable costs to customers.  FES notes that it “is not an EGS’s intent to invoke the clause” and whether to invoke the clause is a business decision that is not taken lightly.  In FES’s opinion, if an EGS elects to pass through the costs, the EGS will pass through the actual costs with no mark-up.  FES further argues that without the pass-through clause, the EGS’s uncertainty will result in a definite increase in the fixed commodity price, whether or not a pass-through event actually occurs. 

FES submits that rather than crafting new, awkward and confusing product labels, the Commission should focus on ensuring adequate and accurate disclosures.  FES suggests that the Commission could develop an enhanced set of standards for disclosures that would set minimum standards for suppliers to disclose and explain fixed prices; pass-through clauses; variable prices and how variable charges will be determined; guaranteed savings conditions; contract length; early termination fees and how they are triggered; notice requirements and definitions.  FES states that the Commission incorrectly presumes that customers cannot be educated about pass-through clauses and FES believes that enhanced disclosure statement standards would provide an excellent vehicle to educate consumers about how to read and understand disclosures.   


FES also believes that the proposed guidance exceeds the limits of the Commission’s authority by prescribing specific labels for competitive generation products.  While the Commission has the authority to ensure that EGSs “provide adequate and accurate customer information to enable customers to make informed choices” and that “[i]nformation…[is] provided to consumers in an understandable format,” (66 Pa. C.S. § 2807(d)(2)), FES does not think this empowers the Commission to prescribe the specific names EGSs use for their products.  FES notes that even in the case of fully regulated utilities, the Commission refrains from engaging in management based on the courts’ recognition that “the Public Utility Commission is not a board of directors for the public utility companies of the State and it has no right of management of them.”
   As such, FES believes the Commission must exercise even greater restraint in refraining from micromanaging EGSs.  Finally, FES urges the Commission to ensure that any action it undertakes in this proceeding should only apply prospectively to new or future renewals of existing customers.    
 

    Constellation agrees that customer confusion and frustration with risk management clauses can be easily avoided through prominent and clear disclosure of potential pass-through costs in the disclosure statement.  In addition, Constellation thinks that customers should receive advance notice of the amount of the charge and waiver of any cancellation fee in order to ensure that customers do not have a negative experience with the competitive electric market.  Constellation opines that risk management clauses are common in all types of contracts and they are not misleading if they are prominently displayed and clearly defined and does not recommend banning the use of the “fixed price” label for offers that contain such.  Constellation believes that “not being able to call these truly fixed price contracts ‘fixed price’ would be misleading to customers who would necessarily believe the pass through of charges through the Risk Management clause was inevitable, when in most circumstances, they will never be realized at all.”  Constellation also asks that the Commission clarify that its recommendations on these matters apply only to contracts for residential and small commercial consumers. 
            

 NEM urges the Commission not to adopt overly proscriptive definitions that unnecessarily limit EGSs’ ability to make long-term fixed price offerings available to consumers and asks that the Commission continue to permit EGSs to utilize the “fixed price” label for products that include a fully and properly disclosed regulatory change clause for unforeseeable costs, such as Commission or FERC-approved charges and RTO-related charges.  NEM notes that in some instances, the supplier may conclude that the appropriate business decision is to forego passing through an increase in a regulatory charge in order to avoid consumer dissatisfaction.  However, NEM adds that in some cases where a regulatory cost component goes up significantly, the supplier needs the ability to pass the cost through in order to mitigate what would otherwise be an enormous risk.


NEM believes that “the use of a jargon-laden label such as ‘X-Year Price with Pass-Through Clause’ is more likely to serve to complicate consumer communications and result in confusion” and that the Commission cannot anticipate all of the products that EGSs may want to offer.  As such, NEM asks that terminology should not be so narrowly defined to prevent product innovation from occurring to meet ever-changing consumer needs, -nor should it preclude EGSs from using commonly understood terms, such as “fixed price,” that aid in promoting consumer understanding of products.  
NEM also submits that an EGS’s invocation of a regulatory change clause does not and should not trigger the multiple notices required of a supplier associated with a notice of price change under 52 Pa. Code § 54.5(g).  NEM argues that the changes in service contemplated to be noticed under Section 54.5(g) are not akin to a supplier invoking a regulatory change clause, because the supplier has already communicated this term of service in the disclosure statement.  NEM is also concerned that the proposed definition of “fixed price” would contribute to consumer confusion rather than alleviate it, and would unnecessarily restrict the ability of EGSs to market and offer stable, long-term pricing products.  NEM believes that the incorporation of the artificial three billing cycle construct for fixed price products would be problematic and inconsistent with consumers general understanding of the term “fixed price.”      
        

     RESA notes that “practically all retail contracts” contain some type of “change in law” or “change in regulation” provision and that permitting all suppliers the flexibility to adjust prices driven by unforeseeable regulatory or legislative policies is important and reasonable.  RESA thinks that limiting the ability of suppliers to use the “fixed price” label may lead to suppliers not offering “fixed price” products to consumers – a result that would not be in the public interest because it would limit the variety of products in the market and lessen competitive activity.  


RESA believes that all suppliers would re-label all of their products as “Price With Pass-Through” products.  Rather than proceed in this way, RESA supports defining a fixed product in a way that gives EGSs limited and narrow flexibility to adjust prices to absorb the impact of a defined set of unforeseeable and unknowable costs.  RESA thinks the Commission should establish a stakeholder process to fully explore the various cost components that could trigger a price adjustment.  RESA lists the cost components that could be considered as including new wholesale cost items approved by FERC or PJM; gross receipt and sales tax changes; new taxes; capacity price changes; changes to individual customer capacity and transmission tags; changes to individual customer usage characteristics; changes to line losses and unaccounted for energy; and changes to wholesale cost components such as NITS, RTEP, RMR/generation deactivation, ancillary services and ELR.  


Concerning the definitions proposed by the Commission, RESA also supports the recommendation that a price must be fixed for at least three billing cycles to qualify as a fixed price – with the caveat that a price could still be adjusted during that time frame.  However, RESA does not support the addition of the phrase “all-inclusive” in the definitions of fixed and variable prices because it limits the ability of a supplier to include a regulatory change clause in a disclosure.  Additionally, RESA thinks the definition of “variable price” should also indicate that the product may contain a pass-through clause.   RESA supports the creation of a new definition “Price With Pass-Through Clause” to facilitate products that have some components that are fixed and other components that are labeled as pass-through and are subject to changes that may not be related to a change of law.  Finally, RESA supports the Commission’s recommendation that EGSs provide notice to customers prior to a price adjustment.  


WGES does not believe the Commission should limit the types of products that EGSs can offer by adhering to the three proposed definitions because they are concerned that “tight definitions” may inhibit supplier creativity for future product offerings that defy easy categorization.  WGES also opposes labels and definitions that would remove the ability to adjust fixed prices to include customer-elected add-on features such as renewable energy.  WGES believes the term “Price With Pass-Through Clause” will create more customer confusion and adding more content is contrary to the customer-focused goal of streamlining disclosure statements as much as possible.  


WGES reports that in its experience, EGS fixed price contracts generally contain a “regulatory change clause” and they believe EGSs must have the flexibility to pass through unavoidable, unhedgeable, and unforeseeable regulatory cost components, as long as this is fully disclosed.  Without this flexibility, WGES thinks EGSs would be left with limited options for mitigating their risks.                         

Discussion

We thank the parties for their extensive and helpful comments.  The complexity of the issues involved is reflected in the diversity of opinions contained in the comments.  Many of the parties make valid arguments in support of their various positions.  However, when deciding these issues, we must be guided by the applicable laws.  For this reason, we have carefully considered the arguments advanced by OCA concerning the Unfair Trade Practices and Consumer Protection Law (UTPCPL).
 

OCA comments that the UTPCPL defines unfair or deceptive acts or practices as those “which create a likelihood of confusion or of misunderstanding” and that it is not necessary to prove intention to deceive or actual deception; “rather, it need only be shown that the acts and practices are capable of being interpreted in a misleading way.”  OCA further informs us that “if what is presented has a tendency to mislead the casual reader or listener, it may be subject to restraint.”  Based upon the foregoing, it is difficult to see how we could sanction the use of a “fixed price” label for products that may in fact not be fixed due to the exercise of a pass-through clause.  On its face, this appears to be something that could well “mislead the casual reader.”  As Citizen’s Power points out, consumers relate the term “fixed” to things like “fixed rate mortgages.”  PPL EnergyPlus agrees that using a fixed price label on a product with a pass-through clause is “misleading,” and PECO believes that such practices may confuse customers.  DES reports that they have always understood that a product labeled as “fixed” cannot change over the agreed-to term.  

As noted by OCA, the UTPCPL makes unlawful “unfair methods of competition” and “unfair or deceptive actor or practice” and delineates various practices that are actionable.  73 P.S. § 201.2(4)(i)-(xxi).  In terms of the “fixed price” label, the provision most applicable would be section 201-2(4)(xxi) that prohibits a business from engaging in any “fraudulent” or deceptive conduct which creates the likelihood of confusion or of misunderstanding.”  73 P.S. § 201.2(4)(xxi).  Based on our review of the comments and consideration of the matter, it is likely that a consumer, upon a casual reading, may indeed expect a “fixed price” to remain the same during the term of the contract.  There is a considerable risk that the use of the “fixed price” label on products whose prices can change due to various quantified regulatory out clauses and similar provisions are likely to mislead consumers and therefore, are contrary to the standards in the UTPCPL.  

In addition to our concerns regarding the UTPCPL, we also have concerns related to policy and enforcement that cause us to reject the use of the “fixed price” label for products with a pass-through clause.  FES notes that it “is not an EGS’s intent to invoke the clause” and that doing so “is a business decision that is not taken lightly.” FES also comments that if an “EGS elects to pass through the costs, the EGS will pass through the actual costs, with no mark-up.”  FES is silent on how either the consumer or even the Commission could confirm that.   It appears that consumers would be expected to simply accept that the EGS will act in good faith.  However, even if the Commission accepted FES’s argument and conceded that FES would likely act in good faith, we cannot assume that the same is true for all current and future EGSs.  The Commission cannot adopt policies and standards based on accepting the “good faith” actions or promises of a particular party or parties.  We must instead craft guidance based on the broader public interest.  

We also disagree with Constellation’s “assurance” that the exercise of such clauses “in most circumstances” will never be realized.  For a customer that experiences a pass-through charge, the knowledge that “most” customers in the market were not similarly impacted will be of little comfort.  Likewise, we disagree with those commenters who believe that consumers can be adequately educated to understand pass-through provisions and the cost components that can trigger them.  One need only look at the list of possible components and related terms and acronyms submitted by parties like RESA, NEM and PPL EnergyPlus (e.g., FERC, PJM, RTO, gross receipt taxes, sales tax, capacity prices, transmission tags, usage characteristics, line losses, unaccounted for energy, NITS, RTEP, RMR, generation deactivation, ancillary services, ELR, NMBs, etc.) to realize that educating consumers on these matters would be a daunting task.  

We agree with DES that this “alphabet soup” of variables is not generally known or discoverable by the vast majority of residential customers and that customers should not need to possess an in-depth knowledge of electricity markets to shop.  It is simply unrealistic to expect the average residential consumer to understand electric markets to this level of granularity, with many of them still struggling with the basic distinctions of generation, transmission and distribution.  Consumers, when faced with such an array of terms and acronyms, could find it much simpler to just not shop – and, if not shopping already, could remain on default service.     

We are not persuaded by FES’s arguments regarding our legal authority to address this issue via a policy statement that would prescribe labels for competitive generation products.  Section 2807(d)(2) of the Code, 66 Pa. C.S. § 2807(d)(2), clearly imposes an obligation upon the Commission to ensure that consumers have the information they need to make informed decisions:
(2) The commission shall establish regulations to require each electric distribution company, electricity supplier, marketer, aggregator and broker to provide adequate and accurate customer information to enable customers to make informed choices regarding the purchase of all electricity services offered by that provider. Information shall be provided to consumers in an understandable format that enables consumers to compare prices and services on a uniform basis.  
(Emphasis added).

     
FES does not explain how the Commission could fulfill this obligation to provide an “understandable format” that allows comparison on a “uniform basis” without including specific guidance regarding the presentation and labeling of prices.  Also, as discussed above and noted by OCA, this matter does not just concern the Commission or the Public Utility Code – it is a matter that also involves other laws such as the UTPCPL.  The Commission cannot focus solely on our regulations and the Public Utility Code to the exclusion of other laws that may also be applicable to the matter at hand.  We further note that we are not proposing in any way to regulate the “price” an EGS charges a customer – that is clearly at the discretion of the EGS in a competitive market – but we are obligated to ensure that the EGS is appropriately communicating the price to consumers.  The guidance we provide is not a mandate; however, to the extent that an EGS fails to follow that guidance, it takes the risk that a consumer or other agency may file a complaint asserting a violation of the Public Utility Code, Commission regulations or the UTPCPL.  Any such case would be decided based on the specific facts and circumstances presented by that EGS’s “fixed price” label.  

We sympathize with FES’s request that any action undertaken by the Commission should apply only prospectively and should not impact current contracts.  It is not our intent to impact current contracts with this Final Order.  However, we must also note that there is nothing to prevent a customer holding a current contract from filing a complaint with this agency or another agency about their contract terms.     

Based on all of the above, we are convinced that our original proposal from the Tentative Order – that a “fixed price” product must not change in price during the term of the agreement – is the appropriate policy.  As PPL EnergyPlus noted, customers are best served by labels and terms that are precise, straightforward, transparent, and in plain language.  Given this, “fixed means fixed” appears to be the outcome that most faithfully meets these expectations.

With this declaration that “fixed means fixed,” the question remains as to whether any product with a pass-through mechanism is appropriate for the residential and small commercial market and if so, how should it be presented and labeled.  In the Tentative Order we proposed creating a new third label, “Price With Pass-Through Clause” for those products with a pass-through pricing component that could change during the term of the contract.  The proposal also specified that such a mechanism would have to be clearly stated in the disclosure coupled with the pricing information, with any terms and acronyms not commonly understood by customers defined.  Finally, the proposal required that a notice to the customer would be provided prior to implementing any price change stemming from the pass-through clause.

The parties support for this proposal was limited; many voiced opposition, a few supported, with some of those supporting wanting modifications such as different terminology.  OCA and PECO support the proposal, with Citizen’s Power, PPL EnergyPlus and DLE supporting variations of it.  However, FES thinks the Commission should refrain from “crafting new, awkward product labels which are confusing and will diminish customer interest.”  DES believes a new product category is “unworkable.”  NEM thinks it will “likely serve to complicate consumer communications and result in confusion.”  WGES thinks it will create more customer confusion.  PULP thinks it is an unnecessary iteration of a variable-price contract.  

Upon review of the comments, we agree with those that voiced opposition and we will withdraw the proposal to create a new pricing label “Price With Pass-Through Clause.”  We find PULP persuasive when they point out that this would simply be an iteration of a variable-price contract; one with a distinction of little difference.  We agree with FES, DES, NEM and WGES that this could lead to customer confusion and discouragement, which would harm all EGSs.  

Having agreed with DES that “fixed is fixed and everything else is variable,” we acknowledge the concern raised by PPL EnergyPlus, FES, Constellation, NEM, RESA and WGES about an EGSs exposure to harm caused by forces beyond their control.  As RESA points out, this could result in EGSs limiting the variety of products in the market and lessen competitive activity.  We acknowledge these concerns and understand that if EGSs are not able to recover costs that are imposed upon them, they may indeed limit the variety of long-term fixed price offers they make available.  Additionally, such offers may have to include a substantial risk-premium that would increase customer costs.  

However, we think there may be mechanisms to help address this concern that are more legally tenable than allowing a “fixed” price to change.  In this regard, we think DES’s suggestion has merit –that an EGS can provide for a “regulatory-out” clause that would allow an EGS to, under circumstances outlined in the clause, reformulate the contract by proposing new contract terms to the customer so long as the customer affirmatively consents.  A lack of a customer response would be deemed a rejection of the new terms.  In the event of a rejection by the customer, the customer is then free to pursue other opportunities in the market with no penalty.


We think this approach has merit because it does provide the customer some level of certainty and allows EGSs to continue to market long-term contracts as fixed while avoiding the danger of being trapped in an uneconomic contract.  We agree with DES that such a “regulatory-out” clause should only be exercised after notice to the customer and if the EGS wants to reformulate the contract, the customer would have to affirmatively consent to such.
  Further, we think the “regulatory-out” clause has to be clearly stated in the disclosure, in the same section that discusses the “length of term,” 52 Pa. Code § 54.5(c)(4), and it should specify as much as possible the circumstances under which the clause could be invoked.  Any terms or acronyms used in the clause that are not commonly understood should be clearly defined in the “definitions” section of the disclosure.  52 Pa. Code § 54.5(e).     

  While we will dispense with our proposed definition of “Price With Pass-Through Clause” as discussed above, we will proceed with revising the definitions of “fixed price” and “variable price” as discussed in the Tentative Order, but with some modifications suggested by the parties.  PPL EnergyPlus and DES suggest modifying the definition of “fixed price” to specify that the length of time the offer must remain fixed should equal the term of the offer.  For example, if the term is one year, then the price must remain fixed for twelve billing cycles.  Likewise Citizen Power thinks our proposed three billing cycle is too short and suggests six as a minimum.  We agree with PPL EnergyPlus and DES that a “fixed price” should remain “fixed” for the length of the term of the contract and will revise the definition accordingly.  We will also specify that the length of such a contract must be at least three billing cycles.     

While we understand that there are products on the market where the “fixed” price changes after a set amount of time within the contract term, we believe those products are more appropriately identified as “introductory” pricing products.  “Introductory” product pricing is permissible as long as it is fully disclosed to the customer - and we note that www.papowerswitch.com accommodates introductory pricing structures.  “Introductory” pricing structures can be a feature of both “fixed” and “variable” contracts.  As such, we believe it is appropriate to modify the Dictionary definition of “Introductory Price” that is for new customers and specifies it is a temporary all-inclusive price for one to three billing cycles that is followed by a different “fixed” or “variable” price.  If it is followed by a different “fixed” price, then that price should be specified in the disclosure.  If it is followed by a “variable price,” the conditions of variability should be specified in the disclosure.      

We will also revise the definition of “variable price” to omit the phrase “variable electricity.”  This is strictly an editorial change - intended to avoid using the word that is being defined in the definition of said word.  No change in meaning or interpretation is intended by this editorial change.         


RESA objects to the addition of the phrase “all-inclusive” in the definitions of “fixed” and “variable” because they think it limits the ability of a supplier to include a regulatory change clause.  While we think RESA’s specific point is moot since we are, as discussed above, disallowing the use of regulatory change clauses to change a “fixed” price, we do acknowledge that we need to discuss and clarify what is meant and intended by the phrase “all-inclusive.”  As noted above, Section 2807(d)(2) of the Code, 66 Pa. C.S. § 2807(d)(2), imposes an obligation upon the Commission to ensure that “[i]nformation shall be provided to consumers in an understandable format that enables consumers to compare prices and services on a uniform basis.”  To facilitate the comparison of prices on a uniform basis (i.e. apples-to-apples) the Commission developed the concept of the “Price-To-Compare” (PTC), which is defined at 52 Pa. Code § 54.182: 
     
 PTC—Price-to-compare—A line item that appears on a retail customer’s monthly bill for default service. The PTC is equal to the sum of all unbundled generation and transmission related charges to a default service customer for that month of service.

While this definition specifies its use for default service, the intent is to provide a bundled price that a consumer can use to compare EGS prices.  To make an “apples-to-apples” comparison possible, it follows that EGS prices should be similarly bundled.  In fact, the consumer education efforts aimed at residential and small business consumers are all based on this premise, including www.papowerswitch.com.  The price that an EGS presents to a residential or small business customer is expected to be “all-inclusive” – including all of the pricing components found in the PTC for default customers (generation, transmission where applicable, gross receipts tax, etc.).  “Sales tax” is a notable exception in that it is not bundled within the PTC – but for residential consumers this is usually of no relevance since most residential accounts are exempt from this tax.  We also stress that this guidance is directed to residential and small business customers – it is understood that the prices presented to large business and industrial consumers are often unbundled and we have no intent of changing this practice.

We note that this guidance is not intended to prohibit the use of flat monthly charges in addition to the PTC that some suppliers charge and are sometimes referred to as monthly “service charges” or “customer charges.”  However, we remind everyone of the regulation at 52 Pa. Code § 54.7 which requires EGSs to calculate and present to the customer the actual per kWh rate at 500, 1,000 and 2,000 usage levels; taking into account the flat monthly charge and the PTC per kWh charge.  This information has to be presented to the customer in order to allow the “apples-to-apples” comparison discussed above.   In light of this regulation, we find merit in DLE’s suggestion that the definitions should refer to the “price per kWh” and will revise the definitions accordingly. 

We once again emphasize the importance of disclosure and the disclosure regulations at 52 Pa. Code § 54.5.  Disclosures need to be clear, well-organized and in plain language so that consumers have the information they need to make informed decisions.  OCA and FES ask us to go further, and address disclosure requirements in more detail in this instant proceeding - exploring things such as standard disclosure language, definitions and formats; demonstrating how the price will impact the customer’s bill; and providing past price history.  While we believe some of these ideas may have merit, we do not think this proceeding is the appropriate forum for an extensive revision to the disclosure requirements.  

DLE asks that we clarify that the matters addressed in this Final Order apply only to residential consumers – not commercial – and Constellation asks us to clarify that this applies only to residential and small commercial.  The topic of this order is fundamentally a matter of disclosure – a matter addressed in the Customer Information Regulations at 52 Pa. Code §54.5.  52 Pa. Code § 54.1 specifies that the disclosure regulations at § 54.5 apply to “small business customers” – which are defined at § 54.2:
Small business customer—The term refers to a person, sole proprietorship, partnership, corporation, association or other business entity that receives electric service under a small commercial, small industrial or small business rate classification, and whose maximum registered peak load was less than 25 kW within the last 12 months.

Accordingly, the matters discussed in this Final Order apply to “small business customers.”  It has to be kept in mind that these “small business customers” receive the protections of the Customer Information Regulations because, while they are commercial entities, they share many of the characteristics of residential consumers – likely to be small users with limited market power.  In addition, they are often lacking in-depth knowledge of power markets when compared to the larger commercial/industrial customers.  They are likely to be unfamiliar with terms like, capacity, NITS, RTEP, RMR, ELR, NMBs, etc.  Based on the foregoing, it is entirely appropriate that the guidance in this Final Order applies to “small business customers.”  As noted previously, we have no intention of changing the current paradigms that govern EGS interactions with large commercial and industrial customers.

We also want to address DLE’s concerns about a large commercial entity such as a national bank that may qualify as a “small business customer” simply because their branch offices fall under the definition of “small business customer” because their maximum peak load does not exceed the 25 kW threshold found in the definition at 52 Pa. Code 54.2.  OCMO discussed this issue informally during a January 22, 2010 CHARGE call (refer to agenda item # 16 at this link:            http://www.puc.pa.gov/electric/pdf/OCMO/CHARGE_Issues-Master_List.pdf ).  Briefly, OCMO informally advised CHARGE that consistent with prior interpretations of this regulation, the protections in 52 Pa. Code §§ 54.4‐54.9 do not apply to commercial/industrial customers with several related accounts totaling more than a maximum registered load of 25 kW within the last 12 months.  Any entity that believes more discussion or guidance is needed on this topic can bring the matter to the Commission’s attention informally via OCMO/CHARGE or formally by filing a Petition for Relief with the Commission pursuant to 52 Pa. Code § 5.41.  

Finally, we want to acknowledge the concerns expressed by WGES and NEM that we allow for flexibility and do nothing to discourage new and innovative products.  We understand that in a dynamic competitive market, new products will come along and that some of these new products may not comfortably fit within the current structures and rules now in place.  This is one of the reasons why the Commission only reluctantly and very deliberately approaches these issues – we much prefer to focus on customer information and disclosure and leave pricing and products to the market.  But we do have an obligation to ensure that customers are receiving the information they need while acknowledging that the current disclosure requirements and definitions may not always neatly accommodate all products.  We ask all EGSs, when confronted with such a situation, to exercise good faith and fair dealing when presenting such products to consumers.  We also again remind EGSs and the Advocates that they are free to come to the Commission to seek either informal (through OCMO) or formal Commission guidance when needed.  If we need to revisit these or related issues in light of new, unanticipated products and services, we are always free to do so.
Conclusion


After careful consideration of the issues involved and the comments submitted, we offer guidance to EGSs as to the appropriate use of various pricing labels and the use of pass-through mechanisms.  This guidance strikes the appropriate balance between protecting consumers and allowing EGSs to present a variety of pricing options to residential and small commercial consumers.  Most importantly, this guidance effectively fulfills the Commission’s obligation per Section 2807(d)(2) of the Code, 66 Pa. C.S. § 2807(d)(2), to ensure that “consumers have the information they need to make informed decisions.”  The Commission’s guidance on these issues is summarized as follows:   

· A “fixed price” product does not change in price during the term of the agreement.  Customers are best served by labels and terms that are precise, transparent, and in plain language.  Given this, “fixed means fixed” is the appropriate guidance.  

· We withdraw the proposal in the Tentative Order to create a new pricing label “Price With Pass-Through Clause.”  
· EGSs that are concerned that they may be trapped in uneconomic long-term contracts,  have the option of including in disclosure statements a provision that allows the EGS to, in the event of an unanticipated cost, reformulate the contract by proposing new contract terms to the customer, as long as the customer affirmatively consents.  A lack of affirmative customer response would be deemed a rejection of the new terms.  In the event of a rejection by the customer, the customer is then free to pursue other opportunities in the market with no penalty.  If the customer does not enroll with another EGS the customer will then be placed on default service without penalty.  Any such provisions should be clearly stated in the disclosure and should specify the circumstances under which the clause could be invoked.  The customer shall receive the usual “change in terms” notices upon the invoking of any such clause pursuant to 52 Pa. Code §§ 54.5(b)(2) and (g)(1) and the Interim Guidelines Regarding Advance Notification by an Electric Generation Supplier of Impending Changes Affecting Customer Service; Amendment re: Supplier Contract Renewal/Change Notices, Docket No. M-2010-2195286 and Docket No. M-0001437, Order entered September 23, 2010.  In brief, these guidelines require that if an EGS proposes to change the terms of service, the EGS is expected to send the consumer two advance notices.  The Initial Notice should be provided fifty-two to ninety days prior to the effective date of the proposed change in terms.  The second, Options Notice is to be provided to each affected customer at least forty-five days prior to the effective date of the proposed change in terms. The Options Notice should include detailed information to the customer explaining their options and how to exercise those options.

· We revise the definitions of “fixed price” and “variable price” found in the Dictionary as discussed in the Tentative Order, but with some modifications suggested by the parties.  These definitions are found in the Appendix to this Final Order.   The revisions to the definitions include specifying that a price must be fixed for the length of the contract to qualify as a “fixed price” and that such a contract must be at least three billing cycles in length. 
· We modify the definition of “Introductory Price” in the Dictionary to specify that it is a temporary price, between one and three billing cycles, that is followed by a different “fixed” or “variable” price.  This definition is also found in the Appendix to this Final Order; 


THEREFORE,

IT IS ORDERED:

1. That the Guidelines for Use of Fixed Price Labels for Products With a Pass-Through Clause as set forth in this Final Order are hereby adopted.
2. That the revised definitions contained in the Appendix to this Order be added to the “Electric Competition Dictionary” contained on the Glossary section of the Commission’s www.papowerswitch.com website.

3. That this Final Order shall be served on all licensed Electric Generation Suppliers, the Bureau of Investigation and Enforcement, the Office of Consumer Advocate, and the Office of Small Business Advocate.
4. That a copy of this Final Order shall be posted on the Commission’s website at OCMO’s web page.

5. That a copy of this Final Order shall be electronically served on all persons on the contact list for the Committee handling Activities for Retail Growth in Electricity (CHARGE).

6. That this docket be marked closed.
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BY THE COMMISSION,








Rosemary Chiavetta









Secretary

(SEAL)

ORDER ADOPTED:  November 14, 2013

ORDER ENTERED:  November 14, 2013
APPENDIX

GUIDELINES ON THE USE OF PRICING LABELS FOR COMPETITIVE ELECTRIC GENERATION SERVICE
(a) The Commission’s “Electric Competition Dictionary” that is referenced at 52 Pa. Code § 54.3 and maintained on file in the Commission’s Office of Communications shall be revised to reflect the following definition of “Fixed Price.” 

Fixed Price: An all-inclusive per kWh price that will remain the same for at least three billing cycles or the term of the contract, whichever is longer.

(b)  An EGS product described as a “Fixed Price” does not change in price during the term of the agreement, consistent with the definition.  The price is prominently displayed and included in the disclosure statement. 

(c) The Commission’s “Electric Competition Dictionary” shall be revised to reflect the following definition of “Variable Price.”

Variable Price: An all-inclusive per kWh price that can change, by the hour, day, month, etc. according to the terms and conditions in the supplier’s disclosure statement.  


(d)  The Commission’s “Electric Competition Dictionary” shall be revised to include the following definition of “Introductory Price.”

Introductory Price: For new customers, an all-inclusive per kWh price that will remain the same for a limited period of time between one and three billing cycles followed by a different fixed or variable per kWh price that will be in effect for the remaining billing cycles of the contract term, consistent with terms and conditions in the supplier’s “disclosure statement”.  

(e)  In the case of an Introductory Price, the disclosure statement prominently informs the consumer that the initial price being offered is an Introductory Price.  The disclosure specifies the per kWh Introductory Price and the number of billing cycles that the initial Introductory Price will be in effect.  

(f)  In the case of an Introductory Price, the disclosure statement specifies that if the price to be billed upon the expiration of the initial Introductory Price is a Fixed Price or a Variable Price.  If it is a Fixed Price, the disclosure statement specifies the new fixed price.  If it is a Variable Price, the disclosure statement will include the conditions of variability, on what basis prices will vary and the limits on price variability.   
� Recaps of these discussions and the discussion document are available on the Commission’s website at: � HYPERLINK "http://www.puc.state.pa.us/utility_industry/electricity/electric_competitive_market_oversight.aspx" �http://www.puc.state.pa.us/utility_industry/electricity/electric_competitive_market_oversight.aspx�.


�  “Small business customer” is defined at Section 54.2 —“The term refers to a person, sole proprietorship, partnership, corporation, association or other business entity that receives electric service under a small commercial, small industrial or small business rate classification, and whose maximum registered peak load was less than 25 kW within the last 12 months.”  The applicability of the customer information regulations on small business customers is addressed at Section 54.1(b).�


� We note that while the regulations require the disclosure statement to include the price - the Commission does not regulate the price itself.  Prices for competitive generation service offered by EGSs are not regulated and are instead set by the EGS. 


� See 52 Pa. Code 54.5(e) 


� 73 Pa. Stat. § 20101,et seq. (2012)


� Id. at § 201-2 (4)(xxi)(referred to as the “catchall provision”); see also Commonwealth ex rel. Zimmerman v. Nickel, 26 Pa. D. & C. 3d 115, 120 (1983)(stating an act is deceptive or unfair if it has the ‘capacity or tendency’ to deceive”).        


� Peoples Benefit Services, Inc. 923 A.2d 1230, 1236 (2007) (citing Nickel, 26 Pa. D. & C. 3d at 120.). 


� Peoples Benefit Services, Inc. 923 A.2d at 1236 (citing Commonwealth v. Hush-Tone Indus., Inc., 4 Pa. Cmwlth. 1 (1971)): see also Commonwealth v. Foster, 57 D. & C.2d 203 (1972) (stating that “the test of whether a statement is deceptive is based on the net impression it is likely to make upon a person of average intelligence, and not whether it may be literally or technically construed to not constitute a misrepresentation”) (emphasis added). 


� Nickel, 26 Pa. D. & C. 3d at 132.


� Truth in Lending Act, 15 U.S.C. §§ 1601 et seq.  


� Bell Telephone Company of Pennsylvania v. Driscoll, 343 Pa. 109, 118, 21 A.2d 912, 916 (1941); see Southwestern Bell Telephone Company v. Public Service Commission, 262 U.S. 276, 289 (1923) (“[T]he State…is not the owner of the property of public utility companies and is not clothed with the general power of management incident to ownership.”)   


� 73 Pa. Stat. § 20101, et seq. (2012).


� For customer notice procedures, see Order and Appendix A on Interim Guidelines Regarding Advance Notification by an Electric Generation Supplier of Impending Changes Affecting Customer Service; Amendment re: Supplier Contract Renewal/Change Notices. Docket No. M-2010-2195286.  Public Meeting of September 23, 2010. 
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