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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition), filed by the Office of Consumer Advocate (OCA), on February 7, 2014, seeking reconsideration of the Opinion and Order entered on January 23, 2014, relative to the above-captioned proceeding (January 2014 Order).  Also before the Commission are the OCA’s Exceptions to Columbia Water Company’s (Columbia or Company) Compliance Filing[footnoteRef:1] filed by the OCA on February 18, 2014.  Columbia filed an Answer to the Petition (Answer) on February 20, 2014, and a Response to the Exceptions on February 21, 2014.  For the reasons explained, supra, we shall deny the Petition and the Exceptions.  [1:  	The Compliance Filing is described, infra. ] 


History of the Proceeding[footnoteRef:2] [2:  	A more detailed history and background of this proceeding is presented in the January 2014 Order at 1-3.  ] 


On April 25, 2013, Columbia filed Supplement No. 60 to Tariff-Water Pa. P.U.C. No. 7, which contained proposed changes in rates, rules, and regulations calculated to recover an estimated annual increase in base rate revenue of $773,210 from customers of its Columbia Division.  Complaints against the proposed rate increase were filed by the OCA, the Office of Small Business Advocate (OSBA), and Mr. Vincent E. Collier.[footnoteRef:3]  The Commission’s Bureau of Investigation and Enforcement (I&E) entered an appearance.  By Order entered June 13, 2013, the Commission suspended the filing by operation of law until January 24, 2014. [3:  	Neither the OSBA nor Mr. Collier filed a Main Brief, a Reply Brief, Exceptions or Reply Exceptions in this proceeding.] 


Following discovery, evidentiary hearings and the submission of briefs, the Commission issued the Recommended Decision (R.D.) of Administrative Law Judge Dennis J. Buckley (ALJ) on November 22, 2013.  The ALJ recommended, inter alia, that Columbia’s proposed rate increase of $773,210 be rejected, and that Columbia instead be authorized to file a tariff supplement designed to produce additional annual revenue of $87,699.  On December 6, 2013, Exceptions to the Recommended Decision were filed by Columbia, the OCA, and I&E.  Reply Exceptions were filed by Columbia, the OCA and I&E on December 16, 2014. 

By the January 2014 Order, the Commission, inter alia, authorized Columbia to establish rates that will produce jurisdictional operating revenue not in excess of $4,576,634, or an increase in operating revenue of $534,970.  The Exceptions filed by the various Parties were granted or denied consistent with the January 2014 Order.  Similarly, the Recommended Decision was adopted to the extent that it is consistent with the January 2014 Order.  January 2014 Order at 94-97.  

On February 6, 2014, Columbia filed Supplement No. 64 to Tariff – Water Pa. P.U.C. No. 7 (Compliance Filing) which the Company purports makes increases in rates consistent with the January 2014 Order.  Included with the Compliance Filing is a proof of revenue and associated calculations that are intended to demonstrate that the revised Tariff will produce annual revenue of $4,576,634. 

As noted, supra, the OCA filed its Petition on February 7, 2014, and Exceptions on February 18, 2014.  Columbia filed its Answer on February 20, 2014, and its Response on February 21, 2014.

By Opinion and Order entered February 20, 2014, the Commission granted the Petition, pending further review of and consideration on the merits of the Petition.  

Legal Standards

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) (Rehearing) and 703(g) (Rescission and amendment of orders), 66 Pa. C.S. §§ 703(f) and 703(g).  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a petition for reconsideration were set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553 (1982) (Duick):
A petition for reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was said that “[p]arties . . . , cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against 
them . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

56 Pa. P.U.C. at 559, citing Pennsylvania Railroad Co. v. Pa. Public Service Commission, 179 A. 850 (Pa. Super. 1935).  Additionally, a petition for reconsideration is properly before the Commission where it pleads newly discovered evidence that was not in existence or discoverable through the exercise of due diligence prior to the expiration of the time within which to file a petition for rehearing under the provisions of Subsection 703(g).  Id.   Accordingly, under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission. 
It also has been held that, because a grant of relief on such petitions may result in the disturbance of final orders, reconsideration should be granted judiciously and only under appropriate circumstances.  West Penn Power v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995), appeal denied, 544 Pa. 619, 674 A.2d 1079 (1996); City of Pittsburgh v. PennDOT, 490 Pa. 264, 416 A.2d 461 (1980).

The Commission Regulations at 52 Pa. Code §§ 5.592 (c) and (d) address exceptions to compliance filings as follows:
  (c)  Exceptions to a tariff revision under this section may be filed by a party to the proceeding within 10 days of the date of service of the compliance filing, and shall be strictly limited in scope to the factual issue of alleged deviation from requirements of the Commission order. The utility making the compliance filing may respond to exceptions within 5 days. No further pleadings will be permitted. 
   (d)  No rates contained in a tariff revision filed in compliance with a Commission order may be imposed prior to entry of a subsequent order by the Commission approving the compliance filing. Notwithstanding the filing of an exception, the Commission may allow the compliance rates to become effective.

We note that that any issue, that we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Discussion

Petition for Reconsideration

1.	Positions of the Parties

As background to its request for reconsideration, the OCA states that the Commission agreed with the ALJ that statutory federal and state income tax rates should be applied to the adjustments and revenue increase granted by the Commission.  Petition at 2 (citing January 2014 Order at 91).  The OCA notes that the Commission adopted an increase to income tax expenses due to a double counting of a deduction of taxable income related to contributions in aid of construction, and rejected Columbia’s argument that a correction was necessary to adjust the effective tax rates used for ratemaking.  The OCA submits that no other issue was litigated with regard to the computation of tax expenses.  Petition at 2. 

The OCA attached OCA Schedule 1 to its Petition, which purports to demonstrate, inter alia, how total state and federal income taxes and Columbia’s total revenue requirement should be calculated using the net operating income and expenses adopted by the Commission in the January 2014 Order.  The OCA explains that it calculates total federal income taxes to be $321,833 and state income taxes to be $141,557, which is $80,068 and $8,935 less, respectively, than the federal and state income tax amounts of $401,901 and $150,492, shown on Table 1 of the January 2014 Order.  Petition at 3. 

The OCA states that a difference in income taxes also impacts the calculation of the assessments for the Commission, the OCA and the OSBA.  The OCA avers that the total assessments should be $26,877, or $1,773 less than the $28,650 reflected on Table 1 of the January 2014 Order.  The OCA argues that the effect of the changes to the income taxes and assessments reduces the overall revenue requirement by $90,776.  Petition at 3 and OCA Schedule 1.  Accordingly, the OCA requests that the Commission reconsider its determination of the federal and state income tax expense and make it consistent with the January 2014 Order.  Petition at 3. 

In its Answer, Columbia submits that the OCA’s new calculation of tax expense excludes the $214,095 adjustment to taxable income the Commission made to correct for a double counting of a deduction of taxable income related to cash working capital.  Answer at 3 (citing the January 2014 Order at 91).  Citing Duick, Columbia argues that reconsideration should not be granted where the issue has been previously heard, considered and resolved by the Commission.  Columbia states that the issue of the validity of the $214,095 adjustment to taxable income is not new to this proceeding, nor is the OCA offering a new or novel argument against the adjustment.  Answer at 3.

Columbia notes that its witness Gary Shambaugh explained the basis for the cash working capital adjustment in his rebuttal testimony at CWC St. 2R, and included the adjustment in his GDS Rebuttal Exh. 3 (Revised).  Columbia argues that the OCA could have, but did not, contest the inclusion of this adjustment in the body of its surrebuttal testimony.  Columbia opines that the fact that the OCA disagrees with the Commission’s decision to make the adjustment is an insufficient ground for reconsideration and is not a valid justification for the Commission to change its decision in this case.  Consequently, Columbia recommends that the OCA’s Petition and its proposed $90,776 reduction to the Company’s annual revenue requirement be denied.  Answer at 4-5. 

2.	Disposition

The OCA’s Petition “seeks reconsideration of the Commission’s calculation of income taxes and assessments, consistent with its disposition of the litigated issues in this base rate proceeding.”  Petition at 2.  The OCA contends that it raises points not previously heard or considered.  In the interest of exploring whether changes to our determination of Columbia’s annual revenue requirement are warranted, we find the Duick standard has been met and we will address the OCA’s Petition on the merits. 

The data and methodology that the Commission used to determine the annual revenue requirement that the Commission allowed as a result of this proceeding were set forth in five Tables[footnoteRef:4] attached to the January 2014 Order.  While the OCA’s Schedule 1 provides detailed calculations on how it would calculate, inter alia, taxes, assessments and revenue requirement, the OCA does not provide any explanation of specific corrections that should be made to any of the five Tables included in the Commission’s January 2014 Order.  Moreover, the OCA’s Schedule 1 was not configured in a manner that facilitates a comparison to the five Tables in the January 2014 Order.  Consequently, we are not persuaded by the OCA’s Petition and Schedule 1 that we should exercise our discretion to amend or rescind the January 2014 Order.  Accordingly, we shall deny the Petition.  [4:  	The five Tables are entitled: Table 1, Income Summary; Table 1(a), Rate of Return; Table 1(b), Revenue Factor; Table II, Summary of Adjustments; and Table III, Interest Synchronization. ] 


The five Tables presented in the January 2014 Order were developed using methodologies consistent with the methodologies employed by the ALJ in the tables that he attached to the Recommend Decision.  We note that the OCA did not challenge the methodologies employed by the ALJ in its Exceptions to the Recommended Decision.  To the extent that the OCA’s Petition is challenging the methodologies used by the Commission to determine Columbia’s annual revenue requirement, we are not inclined to address issues upon reconsideration that the OCA had an opportunity to, but failed to, raise in its Exceptions. 

As discussed, supra, Columbia avers that the OCA’s new calculation of tax expense adjustments excludes the $214,095 adjustment to taxable income that the Commission made to correct for a double counting of a deduction of taxable income related to cash working capital.  In its Petition, the OCA has not demonstrated that the correction was incorrectly implemented by the Commission or that we should reconsider making the correction.  Consequently, to the extent that the OCA seeks a correction or reversal of this correction, the Petition is denied. 

Exceptions to the Compliance Filing

1. 	Positions of the Parties

As noted, supra, in response to the January 2014 Order, Columbia submitted a Compliance Filing designed to produce annual revenue of $4,576,634, or an increase in annual revenue of $534,970.  Also, as discussed, supra, in its Petition, the OCA argues that the annual revenue requirement allowed by the Commission should be decreased by $90,776.  Consistent with its Petition, the OCA excepts to Columbia’s Compliance Filing and requests that the Commission direct Columbia to establish rates that reduce the increase in annual revenue by $90,776.  In addition, the OCA requests that, if the Commission allows the Compliance Filing to become effective, the Commission should order the Company to refund excess revenue pursuant to the Commission’s authority under Section 1312 of the Code, 66 Pa. C.S. § 1312 (Refunds).  Exceptions at 1-3. 

In its Response, Columbia avers that the OCA’s Exceptions do not comply with the Commission’s Regulation at 52 Pa. Code § 5.592(c), which requires that an exception to a tariff revision “shall be strictly limited in scope to the factual issue of alleged deviation from requirements of the Commission order.”  Columbia submits that the OCA’s Exception does not allege or show any deviation from the January 2014 Order.  Columbia states that “[i]n fact, the OCA admits in its Exception that Columbia’s tariff filing complied, to the dollar, with the revenue requirement allowed by the [January 2014 Order].”  Response at 4-5.  Columbia argues that the OCA’s Exceptions should be denied solely on the basis that they do not comply with 52 Pa. Code § 5.592(c).  Id. at 5. 

Columbia also opposes the OCA’s request for a refund, should the Commission rule in favor of the Petition.  Columbia submits that the Commission-made rate doctrine prevents a rate, which has been approved by the Commission, from being changed retroactively.  Columbia avers that it is well-settled that rates that implement a revenue increase approved by the Commission in a litigated general rate case are Commission-made rates, and can be changed only prospectively.[footnoteRef:5]  Columbia argues that, if the Commission changes the revenue requirement pursuant to OCA’s Petition for Reconsideration, the rates can be adjusted only prospectively, not retroactively.  Response at 6-7.  [5:  	Columbia cites Cheltenham & Abington Sewerage Co. v. Pa. PUC 344 Pa. 366, 25 A.2d 334 (1942); Lancaster Ice Mfg. Co. v. Pa. PUC, 138 A.2d 262 (Pa. Super. 1958).] 


Columbia also requests that the Commission allow the Compliance Filing to become effective as soon as possible.  Columbia submits that the Commission’s Regulation at 52 Pa. Code § 5.592(d) permits the Commission to approve Columbia’s Compliance Filing and allow the rates to become effective even though an exception has been filed.  Columbia argues that “the Commission is legally obligated to issue its ministerial action of acknowledging that the compliance filing rates meet to the dollar the [January 2014 Order].”  Response at 7.  Columbia avers that the delay of a necessary money stream without interest results in economic harm to the Company and is legally inconsistent with the January 2014 Order.  Columbia states that it also has incurred additional administrative and rate case expenses.  Id. 

2.	Disposition

As a threshold matter, we concur with Columbia that the issues raised by the OCA in its Exceptions are beyond the scope of issues that may be raised in an exception to a compliance filing.  As noted, supra, Section 5.592(c) of our Regulations, 52 Pa. Code § 5.592(c), states:



[bookmark: 5.592.]   (c)  Exceptions to a tariff revision under this section may be filed by a party to the proceeding within 10 days of the date of service of the compliance filing, and shall be strictly limited in scope to the factual issue of alleged deviation from requirements of the Commission order. The utility making the compliance filing may respond to exceptions within 5 days. No further pleadings will be permitted. 

The OCA’s Exceptions do not allege that the Compliance Filing deviates from the January 2014 Order.  Rather, the Exceptions continue the same central arguments of the OCA’s Petition, which challenge the annual revenue requirement set forth in the January 2014 Order.  We find that the OCA’s Exceptions do not conform to our Regulations and shall be denied.  Notwithstanding our finding that the Exceptions do not conform to 
52 Pa. Code § 5.592(c), our decision to reject the Petition, supra, makes the arguments contained in the Exceptions moot.  Accordingly, review of the Compliance Filing will proceed without consideration of the OCA’s Exceptions.

Conclusion

For the reasons set forth in this Opinion and Order, we shall deny the OCA’s Petition for Reconsideration and its Exceptions to the Compliance Filing; THEREFORE, 

		IT IS ORDERED:
1. 	That the Petition for Reconsideration filed on February 7, 2014, by the Office of Consumer Advocate, is denied.



2.	That the Exceptions, filed on February 18, 2014, by the Office of Consumer Advocate, to Columbia Water Company’s Compliance Filing, are denied.  

[image: ]					BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  March 6, 2014
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